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RECONSTRUCTION AGENCIES 


F. H. NEWELL 


University of Illinois 


Reconstruction of things, of men, and especially of ideals was 
demanded as soon as the world awoke to the magnitude of the 
destruction being wrought by the great war. As time went on 
and more and more peoples were drawn in, with ever widening 
ruin to property and institutions, the need for devising far-reach- 
ing plans for rebuilding became more pressing. While every pos- 
sible effort was being made to win the war quickly, yet at the same 
time certain far seeing men recognized that if peace came without 
having adequate plans for reconstruction much of the fruit of 
victory might be lost. Thus it was that many of the nations, 
even during the height of the war, created organizations whose 
duty it was to prepare plans and especially to conduct researches 
into those matters which, with the Ran of peace, 
would have prime importance.! 

Many a statesman of Europe and each propagandist the world 
over has seen the opportunity. He has had his vision of what 
may be accomplished at the golden moment in the world’s his- 
tory when so much that is old.and bad has been weakened and 

1 “How Great Britain is Handling Post-war Questions,” Commerce Reports, 
March 6, 1918, pp. 854-862; also Taking Stock of the Future, Outline of the Plans 
of Various Foreign Countries for Commercial Reconstruction, Guaranty Trust’ 
Company, New York, 162 pp., 1918. 
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so much that is idealistic may become real if only this opportunity 
is grasped. The'towns of the war zone with their unsanitary sur- 
roundings, their narrow crooked streets, wrecked by war, may be 
rebuilt with straight, broad avenues and modern improvements. 
Likewise, some of the ancient institutions with cramping influ- 
ence upon industry, education and government, now that their 
foundations are shaken, must be renewed from the ground up 
and may be planned better to meet the needs of the pais and 
succeeding generations. 

In Great Britain, following the formation of numerous special 
agencies, a ministry of reconstruction was established, with an 
elaborate organization, for the purpose of securing a more com- 
prehensive and better correlated consideration of the various 
problems. A number of useful reports have been published by 
different committees; and some legislation of importance has ` 
been enacted, such as the acts on education and revising the 
system of representation in the house of commons. But it can- 
not be said that a systematic policy has been worked out, or 
that definite principles have been established on which such ja 
policy should be based. - 

In Russia, and more recently in Gaia and Austria, the 
foundations of the former political, economic and social system 
have been overthrown; and a process of revolutionary recon- 
struction is under way. The result, or even the agencies through 
which the result may be attained, cannot as yet be definitely 
predicted. 

In the United States, where the physical changes wrought by 
war have not been relatively so great as in the case of the other - 
belligerents, there has been less official concern manifested in 
reconstruction, although there has been much popular discussion. 
While many individuals and organizations, national, state, munic- 
ipal, corporate and private, have taken up one phase or another 
of the reconstruction problems, there has not been the unity of 
action nor national control such as has been attempted abroad. 
In summing up the domestic situation, President Wilson in his 
address to Congress on December 2, 1918, stated: ‘‘I have heard 
much counsel as to the plans which should be formed and per- 
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sonally conducted to a happy consummation, but from no quarter 
have I seen any general scheme of ‘reconstruction’ emerge which 
I thought it likely we could force our spirited business men and 
self-reliant laborers to accept with due pliancy and obedience.” 

Prior to this authoritative statement efforts had been made in 
Congress and elsewhere to provide machinery comparable to that - 
existing in Great Britain, under the assumption that the war 
might continue indefinitely and with corresponding destructive 
changes. In particular, on April 5, 1918, George B. Francis of 
New York, City presented in the house of representatives the 
importance of early action and cited the work already undertaken 
in Great Britain, France and Germany.” 

On September 27, 1918, Senator Weeks of Massachusetts sub- 
mitted Senate Concurrent Resolution 21, to create a joint con- 
gressional committee on reconstruction, composed of six senators 
and six representatives.® On October 2, 1918, a similar resolu- 
tion was submitted to the house of representatives by Martin A. 
Madden of Illinois, as House Concurrent Resolution 53, and was 
referred to the committee on rules. 

On October 3, Senator Overman of North Carolina, chairman 
of the senate committee on rules, introduced a bill (S. 4968) to 
provide for the creation of a federal commission on reconstruc- 
tion, of five persons to be appointed by the President. This was 
referred to the committee on judiciary, but no report has been 
made upon it. 

At about this time some of the officials connected with the 
Council of National Defense prepared tentative plans for utilizing 
the machinery and experience of this widely ramifying but tem- 
porary organization in the solution of reconstruction difficulties. 
It was urged that the war industries board with its full knowledge 
of industrial conditions should be thus utilized to meet condi- 
tions of peace; also the war trade board, the food and fuel ad- 
ministrations and other organizations should be continued for a 
time for the benefit of the public, employing the skilled force 
which then existed and which might serve to expedite the smooth 


2 Congressional Record, April 5, 1918, pp. 5077-5079. 
3 Laid on table, see Congressional Record, September 27, 1918. 
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return to peace conditiohs of many of the great undertakings 
disturbed by the war. Somewhat elaborate plans and discus- 
sion of various phases of reconstruction were outlined but appar- 
ently these never reached the stage of publication. — 

The National Research Council also undertook through a com- 
mittee on reconstruction problems an inquiry into. the general 
` field, and brought together a mass of data concerning the various 
agencies and activities, these indicating the broad public inter- 
est in the matter and the need of general plans not only for co- 
ordinating the efforts of national departments and bureaus but 
also those of state, municipal and other organizations. It also 
appeared from this inquiry that numerous private bodies such as 
scientific societies have been attacking the problem from various 
viewpoints and that the labor unions as well as the business 
men of the country have come to appreciate the importance of 
being prepared to meet the exigencies as they arise in the‘‘un- 
scrambling” of war activities. 


AGENCIES AT WORK 


National Agencies. The various bodies at work, as indicated 
above, may be considered under the head of national, state, mu- 
nicipal, corporate or private. In the national government many 
of the permanent departments and their bureaus, also the mis- 
cellaneous institutions not under any department, are separately 
giving thought to one phase or another of reconstruction. It is, 
however, characteristic of such agencies that while theoretically 
coöperative there is practically little real correlation of effort by 
many of the bureaus. Even within the subdivisions of large bu- 
reaus each is proceeding quite independently of the others and with 
little knowledge of what is being attempted by other agencies of 
the national government. While some duplication is thus in- 
volved, yet consolation may be drawn from the fact that many 
of these organizations are kept from ‘dry rot” by this open or 
partly concealed rivalry. 

Reviewing these national agencies in somewhat arbitrary order, 
the following chief activities may be mentioned: 
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The department of state as part of its regular routine is con- 
cerned with the reconstruction of treaties of peace and other 
agreements which vitally modify the future commerce of this 
country. 

The department of the treasury through its various bureaus 
enters into innumerable business relations; but in its bearing 
upon reconstruction chief interest centers possibly upon the bu- 
reau of public health, which is endeavoring to build up better 
conditions of life, and in the federal farm loan board, which is 
indirectly aiding in larger food production. 

The department of war, through the surgeon general, has ex- 
tensive activities in the reconstruction of crippled soldiers; its 
board of engineers for rivers and harbors is making recommenda- 
tions concerning projects for the improvement of navigation; and 
the general staff has been formulating plans for military policy 
and administrative organization. 

The department of the interior is building railroads in Alaska; 
and throughout the United States it is endeavoring to-extend the 
reclamation of the arid, swamp and cut-over lands to make avail- 
able larger areas for agricultural purposes. The bureau of mines 
investigates methods of mining and strives to improve the safety 
and efficiency of the mines. The bureau of education is doing 
what lies within its power to give information on the progress of 
education, and has many minor interests, such as the promotion 
of home gardening and increase of foodstuffs through the United 
States school garden army. 

The department of agriculture has perhaps the largest range 
of work in connection with reconstruction problems, particularly 
as these touch upon the prosperity of the farmer and reach into 
the home of the consumer, his food and its cost.’ It also has charge 
of the national forests, the study of soils, and development of 
transportation through the improvement of highways. 

The department of commerce, through its consular reports and ` 
other publications,‘ diffuses facts needed by the producer and 

4 “Economie Reconstruction, Analysis of Main Tendencies in the Principal 


Belligerent Countries of Europe,’’ Bureau of Foreign and Domestic Commerce, 
B. S. Culler, Chief, Miscellaneous Series No. 73, 1918, pamphlet, 75 pp. 
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merchant; the bureau of fisheries is endeavoring to increase the 
production of fish. l 

The department of labor, the youngest of the executive depart- 
ments, is perhaps the one which under our new ideals is capable 
of accomplishing the most in the reconstruction of human insti- 
tutions. Its newly created employment service is far-reaching; 
and in addition this department is concerned with child labor and 
with housing conditions. Closely related with it has been the 
national war labor board, intended to settle controversies by 
mediation and conciliation, and the war labor policies board. 

The miscellaneous organizations of the national government 
not under any one of the ten main executive departments, noted in 
part above, are probably of most interest in connection with the 
present review of reconstruction problems. Being created each 
for a specific purpose and less hampered by precedent or tradition, 
they are able to go more directly at the immediate work in hand. 
Among them are the interstate commerce commission with its 
many problems bearing upon future control of the railroads and 
inland navigation; the civil service commission and the bureau of 
efficiency, each trying to improve government service; the federal 
trade commission, the shipping board and emergency fleet cor- 
poration, the railroad administration, the war trade board, the 
food and the fuel administrations, the federal board for voca- 
tional education, the employees’ compensation commission, the 
board of mediation and conciliation, the American Red Cross, 
and many other similar bodies. 

State Agencies. In each of the states is a temporary and usu- 
ally effective organization—the state council of defense, coöp- 
erating with the Council’ of National Defense. These bodies 
have been ‘active through committees, some of which are still 
being continued for reconstruction purposes, each acting some- 
what independently but with nominal connection with the more 
permanent state office. There is, however, as in the case of the 
agencies of the national government, something in the nature of 


. rivalry arising between different groups pursuing similar lines, 
`~ with á resulting weakening of efficiency, counteracted in part by 


the en due to competition. 
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Besides these temporary organizations are usually the more per- 
manent bureaus each one taking up from time to time one or 
another of the phases of reconstruction. These differ in each 
state but may be classified in alphabetic order as given below. 
Their effectiveness so far as reconstruction is concerned has not 
yet been particularly notable; there has been no general policy 
adopted and, while available, their services have not been largely 
utilized. 

Administrative reorganization. 

Agriculture, state boards and various commissions. 

Education, state superintendent and boards. 

Engineering: in most states there is a state engineer and high- 
way commission dealing with highways, bridges, navigation, irri- 
gation or drainage. 

Finance, improvements in budget methods. 

Health and sanitation, including state and local boards of 
health. 

Labor conditions and employment. 

Lands, where the state owns public lands. 

Navigation or navigable canals, and water terminals. 

Railroad and public utility commissions. 

Water power development and control. 

Works in general of public importance, such as public buildings. 

In the field of political reconstruction, the Massachusetts con- 
stitutional convention has presented several amendments affect- 
ing reconstruction problems. The Illinois constitutional con- 
vention, voted for in November, offers an opportunity for re- 
adjusting the provisions of the constitution of that state to new 
conditions. Plans for constitutional conventions are also being 
discussed in Pennsylvania and other states. The conference of 
state governors, held at Annapolis, Maryland, in December, was 
largely devoted to problems of reconstruction. 

Municipal Agencies. Nearly every city of importance in the 
United States has seriously considered certain reconstruction 
problems, particularly in connection with public works which 
might be provided to utilize the labor of the returning soldiers or 
of the workers thrown out of employment by the cessation of war 
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activities. The municipal programs are quite elaborate and in- 
volve the following items, not all being considered in any one city: 

City charters, amending and revising the organization of mu- 
nicipal government. : 

Civic policy, development of definite ideals and theory of the 
peculiar duties and opportunities of the city. 

Community centers or places for neighborhood meetings of 
citizens where acquaintance and fellowship may be promoted, the 
spirit of civic service generated, and recreation provided. 

Edueation, the improvement of the school system and its ex- 
tension to older groups, especially to foreigners with a view to 
Americanization, and agencies for improving and educating citi- 
zens upon public affairs. ` 

Finance, the improvement of the budget system and prepar- 
ing for the citizens clear, concise and simple statements of the 
receipts and expenditures, so that all may be able to obtain a 
comprehensive knowledge of these fundamentals. 

Fire protection, the study of better methods and the abolition 
of fire hazards. 

Food supply, the continuation and development of home gar- 
dens, the improvement of facilities for marketing and for the 
safeguarding of food. 

Health and sanitation, the better education of the people in 
these matters and improvement of safeguards. 

Housing, coöperating with national and state agencies and tak- 
ing steps to abolish the slums, increasing the opportunities for 
obtaining small homes, especially those provided with garden 
facilities. 

Labor, coöperating with the ational and state agencies in all 
matters pertaining to employment and labor conditions. 

Parks and playgrounds, recognition of the vital importance 
to the coming generation of opportunities for play and a stimu- 
lation of this in convenient localities. 

Public improvements or public works in general, making plans 
so that these may be executed quickly in times of emergency 
when there is threat of unemployment, these plans to be ma- 
tured sufficiently in advance so that they will harmonize with the 


° RECONSTRUCTION AGENCIES 9 


general policy or scheme of development of the city and add to 
its health, comfort and attractiveness. 

Water supply and sewers, safeguarding an adequate sippi of 
pure water, filtration if necessary, metering to prevent waste, and 
the extension of sewers or drains to take away the storm waters 
as well as to dispose effectively of the city sewage and wastes. 

Corporate and Private Agencies. The largest and most com- 
prehensive planning for reconstruction in this country has thus 
far been performed by the corporate and private agencies; 
namely, by associations of business men, of farmers, of working. 
men, as well as by engineering societies and scientific associa- 
tions of various kinds. This rather unexpected development is 
the proper accompaniment of a truly democratic government., 
It shows that the people as a whole are“ concerned with these 
problems before the public officials become deeply impressed with 
the matter. 

Following the study of European activities in reconstruction, 
it appeared at the outset to be a natural assumption that the 
national government, leading in war, would take the initiative 
in preparation for peace. Contrary to such expectations, the 
reverse has been the attitude assumed by the American people. 
Tt is the individuals and the smaller groups or committees through- 
out the country who have first begun to study these problems of 
reconstruction notably affecting their own immediate interests or 
surroundings. Following these, various associations have begun 
to take up the larger questions, their immediate activities being 
reflected in the action taken by larger business or municipal or- 
ganizations, and later somewhat feebly reflected in the work of 
states, and ultimately considered by Congress and by the 
national executive. 

It is impracticable to attempt to name all these groups, but 
perhaps the most notable activities have been the conferences on 
reconstruction called by the Chamber of Commerce of the United 
States, the National Municipal League and the National Popular 
Government League. An enumeration of all of these private 


5 American Problems of Reconstruction. A National Symposium on the Eco- 
nomic and Financial Aspects. Edited by Elisha M. Friedman, 1918. 471 pp. 
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agencies would result in a list of several hundred names, but for. 
present purposes they may be quickly reviewed in groups as 
follows: 

Agricultural economists, concerned with the development of 
agriculture on a better basis, largely through revision of condi- 
tions of land ownership, particularly as affected by taxation. 

Banking and financial organizations. 

City or municipal clubs or leagues, concerned with improve- 
ment of urban conditions in general. 

‘Commercial and industrial groups, interested in the develop- 
ment and increase of manufacturing, such as chambers of com- 
merce or organizations of manufacturers. 

Economists, including students of public finance, money and 
banking, insurance and national resources. 

Educational -and scientific group, made up of organizations 
and persons concerned with the improvement of educational 
methods and facilities, and with the increase and diffusion of 
knowledge. . 

Engineering group, including national, state, and local organi- 
zations made up of. engineers of various types. These are di- 
rectly concerned with reconstruction problems connected with 
rebuilding railways, highways, waterways, drainage and other 
public works. With these are groups of engineers concerned with 
specific problems or branches of engineering, such as mechanical, 
mining, chemical, electrical. 

Forestry group and those concerned with renewable natural 
resources, Closely related to the agricultural economists and deal- 
ing largely with national and state problems of the occurrence 
and distribution of such resources. i 

Geography and geology group, including students of non- 
renewable natural resources. 

Health and sanitation group. 

Highway promoters and builders. 

Labor group, including the larger labor organizations, coör- 
dinated with the efforts of the department of labor. 

Mining group, closely related to the engineers and to the 
geological organizations, but having special problems. 
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Political science group, closely related to economics and 
social sciences, made up largely of students of governmental 
organization. 

Railroad group, having to do with the construction, control 
and operation of railroads. 

Scientific group, concerned with the natural sciences and with 
the occurrence of natural resources, closely affiliated with the 
educational group. 

Transportation, including railroads, navigation and the like. 


CLASSIFICATION OF PROBLEMS 


The immediate task of reconstruction is to coördinate the work 
of these various agencies, especially governmental, each operating 
independently, often in ignorance of the existence of similar 
` undertakings, and each ambitious to cover its own field. In 
order to bring about such needful coördination it is desirable to 
consider the character or scope of the activities or kind of work 
performed, irrespective as to whether this is being undertaken by 
national, state, civic or private organizations. 

Looking broadly at all of these activities they may be consid- 
ered as having to do mainly with one or another of three great 
items: (a) men, (b) materials, (c) ideals or principles of action. 

This classification is not only convenient for purposes of dis- 
cussion, but also develops the order of immediate or pressing 
importance of the topics to be considered. At the same time it 
must be recognized that consideration of the reconstruction of 
men involves materials and ideals, since all are interwoven in the 
complicated pattern of modern life. 

(a) Men and their Reconstruction. Although as far as the 
United States is concerned we had hardly entered upon the war, 
yet we are confronted with the problem of the reconstruction of 
the crippled or disabled soldiers. Fortunately profiting by the 
experience of our allies, the war department has already made 
elaborate provisions, supplemented by those of the Red Cross. 
Under these every crippled soldier and sailor is retained in the 
service under pay until his health has been restored as far as is 
possible, and he has been reéducated or trained in the use of 
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artificial limbs or other devices so that he can support himself 
in some one or another of the infinite occupations of modern 
industry. If he is able to return to army service and is needed, 
he is still retained; otherwise he is honorably discharged with 
the full assurance that he can hold his own in civil life. 

But the conservation of the’soldier is only the first step in the 
broader subject of the conservation of men and man power. The 
larger, more far-reaching and difficult problem is that of quietly 
returning to peace industries millions of munition and other war 
workers, men and women, who have been employed at relatively 
high wages and whose means of livelihood is disappearing, fol- 
lowing the cancelation of war contracts. With this is involved 
the whole labor question. There is no probability of return to 
pre-war conditions, for while the war has been going on there has 
been an almost unnoted, but far-reaching revolution throughout 
the world in the whole’ conception of the relations of labor © 
industry. 

Concerned with this reconstruction of men and man power are 
many of the agencies previously enumerated, notably the United 
States department of ‘labor, state bureaus, city employment 
_ agencies, labor unions, and almost innumerable other organiza- 
tions. Each and every one of these is an educational force as 
well as a powerful political factor, for the wage earner not only 
has a vote but is using it more effectively than are other classes 
of citizens. 

Tt must be recognized that while the PERET of.men and 
the utilization of man power forms by itself the great factor of 
after-war peace and prosperity, its success rests to a large extent 
upon the proper employment of materials. 

(b) Materials of Reconstruction. The agencies which are pri- 
marily devoted to study of materials of reconstruction are those 
which have to do with the natural resources of the nation. 
Fortunately the conservationists of the past decade have aroused 
interest in a study of these resources. Due to their efforts there 
has been a beginning upon a systematic collection of data con- 
cerning raw materials and the economics of their use.- 

As in the case of man power the more inclusive potential agen- 
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cies are national, such as the various bureaus of the department 
of agriculture, also the geological survey, which has been studying 
the mineral resources, and the bureau of mines, which has been 
investigating methods of mining and improvement of conditions. 
These and other national bureaus are coöperating with or being 
aided by state officials and are finding moral support from various 
scientific associations, such as the American Association for the 
Advancement of Science, and from the geological, geograph- 
ical, mining and similar societies, as well as from commercial 
organizations. 

Each and all of these agencies needs to be stimulated to even 
larger efforts and to a consideration of the relations which the 
natural resources or raw materials, including agricultural prod- 
ucts, have to the human or man power reconstruction. To do 
this effectively there must be an agreement upon the larger 
ideals or underlying principles which result in Weh consider 
plans of action. 

(c) Ideals of Reconstruction. No far-reaching mr from the 
study of man power or of raw materials can come about until 
there has been a general agreement upon fundamental principles. 
It is true that the working out of these to a form where they will 
be generally agreed upon may not be accomplished for many 
months. In the meantime certain details of use of men and use 
of materials may be satisfactorily entered upon. There should 
be an early discussion of ideals even though agreement on the 
statements of them may not be reached for some time. 

On most of the fundamental ideals there will probably be sharp 
division between different parties and groups, representing op- 
posing social or political beliefs; it is well that this should be 
so and that each ideal should be submitted te the hot fires of 
discussion. 


Specific Problems. Having enumerated on previous pages some 
of the agencies at work and given abroad classification of their 
activities, in conclusion it is desirable to consider what are some 
of the specific problems which must be taken up. These are 
arranged in a general way in accordance with the above classifi- 
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cation: (a) men, (b) materials and (c) ideals or plans. The latter, 
as above stated, may be developed even after the work has been 
well begun. 

(a) In this group may be noted the following: Restoration to 
health of sick and wounded soldiers and sailors. This is already 
being undertaken by the military authorities and the Red Cross. 

Reëducation of crippled veterans for new occupations and 
return to civil life, conducted by the federal board for vocational 
education. 

Demobilization of the army, now being carried out by the 
military authorities. 

Transfer of labor made available by the cessation of’war in- 
dustries, undertaken by the department of labor through its 
employment service. With this must be included the arrange- 
ments for employment of the returning soldiers who find their 
previous occupations gone. 

Rationing or aiding new industries to make larger opportuni- 
ties for the unemployed, including in this the extension of land 
settlement to be undertaken by coöperating agencies of labor, 
agriculture and commerce. 

(b) The problems whose solution depend more largely upon 
the proper handling of materials and natural resources through 
conservation and use may be stated as follows: location, quan- 
tity, character, and transportation of coal, iron, and other ores 
and nonrenewable resources; to be worked out by national and 
state geological surveys, bureaus of mines, engineers and trans- 
portation interests in coöperation with commercial bodies. 

Forests, their better conservation and use—being considered by 
state associations and bureaus, as well as by the forest service. 

Probable demand by manufacturers for raw materials, both at 
home and abroad, to be worked out by coöperation with manu- 
facturers and commercial agencies. 

Conversion of war plants and existing factories to peace-time 
industries and with a view to better utilization of man power and 
raw materials—being considered by industrial organizations. 

(c) Under the head of ideals or plans may be grouped many 
problems whose solution depends upon the policy to be adopted 
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by public and private bodies concerned with labor, commerce, 
industry, education and economics. These ideals and the prob- 
lems dependent upon them are less self-evident or fixed than are 
those which pertain to men and materials. They afford a wide 
range of speculation or of idealism, but among these needs that 
of a national labor policy stands prominent as the prime requisite 
for reconstruction; and next to this, land, taxation, and raw 
materials. 

Dean Eugene Davenport has summed up the matter perhaps 
most concisely in the following statement: 

“This war will finish nothing but German dominance, but it 
will begin everything. It will result in the evolution of a real 
democracy. 

“This evolution will submit to society for progressive solution, 
a series of detailed problems—every one difficult and every one 
coördinated with every other one, but all conditioned by the one 
object—the highest possible development of the human race. 
These issues will include such difficult problems as: 

“An adequate land policy, 

“Sanitary and comfortable housing, 

“Good food, 

“Public insurance for public reasons against preventable or 
curable disease, 

“Universal and free education that really educates, 

“Economic opportunity, 

“Industry and thrift either optional or enforced, 

“Adequate provision for the helpless, 

“A clean public service, 

“A rational conception as between the individual and state, 
and between public and private ownership. 

“There are a thousand related questions, local, national and 
international that will thrust themselves upon us for adjustment 
and more than that, for readjustment, for we shall have the power 
to see only a little way at a time along the road we shall be 
travelling.” 


è The Country Gentleman (Philadelphia, Nov. 16, 1918), p. 24. 
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Each of these polieies is usually considered by the persons 
interested as a separate entity and one which may be. discussed 
by itself. This is where danger lies to the country as a whole; 
namely, in that, with lack of full information, there is inability 
on the part of the public mentally to visualize the relative pro- 
portions of each topic. For example, the settlement of soldiers 
upon reclaimed lands, important in itself, may lead to the ob- 
scuring of larger needs and to divert attention to the detriment 
of the best interests of the country as a whole. It is exceedingly 
important, therefore, that all of these problems be cataloged 
together and be viewed as a whole as well as in detail, so that 
duplication of effort, conflict of jurisdiction, and neglect of im- 
portant elements may be avoided. 

What precise form and what official authority an agency for this 
purpose should have are questions on which opinions may differ. 
There is indeed danger of merely adding to the numerous agencies 
already at work; and it is not enough to establish new organs and 
machinery. But there is urgent need for a general outlook over 
the entire field, and for some agency which, without exercising 
dictatorial powers over the existing agencies, may help to system- 
ize and harmonize their efforts. 


ADMINISTRATIVE REFORM IN FRANCE 


JAMES W. GARNER 


University of Illinois 


For some years prior to the outbreak of the great war the pro- 
posed reorganization of the administrative system of France oc- 
cupied a leading place among the questions of French internal 
politics. It provoked a flood of discussion in parliament; it was 
the subject of investigation and report by various parliamentary, 
extra-parliamentary ‚and inter-ministerial commissions; it was 
dwelt upon regularly in the annual reports on the budget; it was 
a standing subject of discussion by the functionaries in their 
associations and by the political parties in their annual congresses; 
it was responsible for a vast output of literature in the form of 
books, brochures and articles; and it occupied a conspicuous 
place in the declaration cf each incoming ministry upon taking 
office. In the parliamentary election campaign of 1910 no other 
question, except proportional representation, was so widely dis- 
cussed by the candidates.! 


THE CENTRALIZED CHARACTER OF THE FRENCH SYSTEM 


In essential principles the administrative organization of France 
is that which Napoleon created by the famous law of 28 pluviöse 
in the year 1800, primarily for the purpose of consolidating and 
perpetuating his personal power. The superstructure has, of 
course, undergone certain changes through the introduction of 
the elective principle in respect to mayors and councils and 


1Of the 597 deputies elected in 1910, 346 had made administrative reform a part 
of their platforms. The platforms of the successful candidates were published 
by the state in a volume of 1267 pages under the title, Professions de Foi et Engage- 
ments Rlectorauz. The Professions were summarized and classified by M. Camille 
Fouquet and published by the state in a Rapport sur les Programmes et Engage- 
ments Klectoraux. As to administrative reform see the latter publication, pp. 32 ff. 
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through the process of deconcentration by which various matters 
have been transferred from Paris to the agents of the central gov- 
ernment in the departments, but the base remains largely unal- 
tered, and is still dominated by the centralized principle of the 
ancien régime and the First Empire. As such, it has been the 
object of increasing attack in recent years by French writers, 
publicists and politicians who complain that the whole adminis- 
trative organization is monarchical in spirit and principle, and 
in striking contradiction to the democratic principle upon which 
the Third Republic was supposed to have been founded. The 
“paradox of an imperial bureaucracy coexisting with a republi- 
can constitution” is, we are told, an ‘anachronism and as such 
is responsible for the principal administrative evils from which 
France has long suffered.? 
Departments, arrondissements and communes have ne 
the same organization that Napoleon gave them, with this dif- 
. ference that the mayors and councils are now elected instead of ap- 
pointed. The prefects still retain, for the most part, their ancient 
power; the local authorities are still subject to the same central 
administrative tutelage; and aside from the right to choose the 
members of the local councils,? the people have no direct share in 
the choice or control of the administrative authorities. With the 
exception. of the mayors and a comparatively small number of 


2 “We have universal suffrage and the parliamentary régime,” says M. Paul 
Deschanel, now president of the chamber of deputies, ‘‘the country is spanned 
by a network of railroads and telegraphs but our administrative régime dates 
from the end of the eighteenth century at a time when none of these existed.” 
L'Organisation de la Démocratie (Paris, 1910), p. 121. “France,” he says, “is 
not a democracy but a bureaucrdcy.’’ La Décentralisation, p. 11. See also the 
speeches by M. Deschanel in the chamber of deputies, Jan. 13, 1905, Journal 
Officiel, p. 6; of May 11, 1909, ibid., p. 1003; and of June 21, 1910, ibid., p. 2234. 
“The truth is,” says Professor Barthélemy, “our institutions are monarchical; 
their democratic character is only partial and more apparent than real.” Revue 
Pénitentioire, June, 1906. For similar criticisms, see Chardon, Les Travaux Pub- 
lies, 2nd ed. 1904, p. 347; Autesserre, La Centralisation Administrative (Paris, 
1904), pp. 130 ff; Ripert, ‘‘La Réforme Administrative” in the Revue des Sciences 
Politiques, Vol. XXVI, p. 390; and Rabany, “Réforme Administrative,” in the 
Revue Générale de V Administration, 1910, p. 7. 

3 The mayors, it will be recalled, are not elected by the people directly but 
by the municipal councils. 
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officials and employees appointed by the local councils, all func- 
tionaries, from the highway inspectors to prefects, are appointed, 
controlled, dnd may be removed by the central government at. 
Paris or by its local representatives. Napoleon has long since 
disappeared.and with him the political régime which he estab- 
lished; political revolutions have followed one- another in quick 
succession, and the Republic is now accepted as the form of gov- 
ernment under which the people of France will probably continue 
to live permanently; but, as stated above, no thorough-going 
attempt has yet been made to bring the administrative organiza- 
tion of the First Empire into complete harmony with the princi- 
ples of the republican system.5 

French writers complain that many matters of purely local 
interest are administered and controlled by a minister at Paris, 
who from his office may touch a button and give orders to 89 
prefects, 276 subprefects, 36,000 mayors, hundreds of public 
prosecutors and more than half a million other functionaries.’ 
Vivien, writing in 1859, declared that there was not a community 
in France, however remote, in which the government at Paris 
did not have an agent to whom it could give orders.” And it is 
even more true today. It is impossible for the ministers or the 
direetors at Paris to give their personal attention to one-tenth 
of the mass of petty matters that come up from the communes for 


4 Commissioners of police are now appointed by the President of the Republic 
and may be removed by him. Municipal collectors are appointed by the Presi- 
dent or by the prefect, depending on the importance of the commune. Other col- 
lectors are appointed either by the prefect or by the subprefect. Conservators 
of municipal museums are appointed by the prefect. Guards of communal for- 
ests are appointed by the prefect from lists of candidates presented by the con- 
servators of forests. Teachers, communal highway inspectors and agents, pub- 
lie weighers, and firemen although their functions appear to be entirely local in 
character are appointed by the prefect, and the municipal authorities have no 
voice whatever in their selection. Berthélemy, Le Contrôle Exercé en France par 
le Pouvoir Central sur Vv Administration des Communes, in the reports of the Premier 
Congrés International des Sciences Administratives (1910), Vol. I, see. 1: 4. 

5 “Only Caesar and the distances have been annihilated,” says M. Chardon, 
one of the best known writers on French administration, “ ‘R.F.’ is stamped on 
the reports but they are intended for the Emperor.” Les Travaux Publics, p. 347. 

6 Cf. Boncour et Maurras, Un Debut Nouveau sur la République et la Cen- 
tralisation, p. 136. 

7 Btudes Administratives, Vol. I, p. 74. 
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their action; this duty must therefore be shifted to the shoulders 
of subordinates; it has in consequence come to pass that many 
' matters of local concern are determined by chiefs of bureaus and 
clerks at Paris rather than by the local. authorities who are most 
interested and who are in a better position to determine them 
quickly and perhaps more wisely.® 

Not only is the administration itself highly centralized but to 
` a large extent the principle of centralization prevails in respect 
_ to legislation of a local character.: The legislative competence 
of the local councils is much restricted and in consequence the 
national parliament legislates upon many matters which in the 
United States are left to local legislative bodies or other authori- 
ties. The communes, in consequence, often suffer from the in- 
evitable delays incident to. such a system, to say nothing of the 
inconvenience which results from their dependence upon the 
national legislature, which, aside from being occupied with a 
- multitude of matters of general interest, is ill-fitted to legislate 
upon local affairs. Not infrequently the communes are com- 
pelled to wait for months for the necessary parliamentary author- 
ity to levy an additional tax which has been made necessary by 
the action of parliament itself in imposing upon them the burden 
of establishing and maintaining a new service.® All writers on 
French administration seem tó be agreed that parliament should 
surrender, for the most part, its power of local legislation and 
transfer it to the local assemblies where it would seem more 
properly to belong. It would not only result in great benefit. to 
the communes themselves but would relieve parliament from the 
burden of legislating upon local matters for which it has neither 
time nor knowledge; and at the same time it would free the 
deputies from the constant pressure to which they are subjected 
by their constituencies.}? 


8 Cf. Avenel, La Décentralisation, p. 16. The physical impossibility of the 
ministers giving attention to any but the most important questions of public 
policy is dwelt upon by M. Raymond Poincaré in the Revue Bleue of June 9, 1911. 

9 Cf. Chautemps, Rapport sur le Budget Général de l’ Exercise, 1912, Ministère 
de VInterieur, No. 1239, Chambre des Députés, p. 87. 

10 The advantage of this reform is dwelt upon by M. Cheron in his Rapport sur 
le Budget Général de l’ Exercise, 1912, No. 1260, Chambre des Députés, p. 88. 
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ADMINISTRATIVE CONTROL OF THE LOCAL AUTHORITIES 


While the mayors of the communes are now chosen by the mu- 
nieipal couneils and while both communes and departments have 
popularly elected councils, they are subject to strict control by 
the central government at Paris or by its representatives in the 
department. This control the French writers call the tutelle 
administrative, and it is exercised both over the authorities them- 
selves and over their official acts. Thus the mayor may be re- 
moved from office by decree of the President of the Republic, 
and he may be suspended from his functions for a period of three 
months by the minister of the interior, and for one month by the 
prefect; and this power has sometimes been exercised, it is charged, 
for getting rid of socialist mayors or others who were in political 
opposition to the government. In this way, the right of the 
municipal council to choose a mayor who represents the political 
views of the local inhabitants may be reduced to naught." 
Municipal councils may be dissolved by deeree of the President 
of the Republic, and in cases of urgency the council may be 
provisionally suspended by the prefect, in which case a special 
delegation is appointed to take its place. This power was fre- 
quently employed during the Second Empire for the purpose of 
getting rid of politically hostile municipal councils and replacing 
them by more docile commissions.” It has occasionally, though 

1 This, of course, has been a source of much complaint. The practice of the 
government of summarily dismissing politically hostile mayors who nevertheless 
had the confidence of the local inhabitants led to the enactment of a law in 1908 
giving the mayor a right to a hearing and requiring orders of suspension or dis- 
missal to be accompanied by a statement of reasons. See Barthélemy, “Le 
Mouvement de Décentralisation”’ in the Revue du Droit Public et de la Science 
Politique, Vol. XXVI, p. 131. The same law relieved mayors from the necessity 
of obtaining the consent of the prefect in order to resign their offices, and was 
passed as a result of the events following a “‘strike’’ of mayors in the Midi in June, 
1907, when many of them abandoned their offices, for which act they were prose- 
cuted by the government. 

12 J, Barthélemy, article cited above, p. 117. The prefect, it may be added, 
has the power to dismiss any member of the municipal council whom he regards 
as ineligible, but the latter has the right of appeal to the prefectoral council. 
Likewise the prefect may remove any member of the council who absents himself 


without valid excuse from three successive meetings of the council, and the coun- 
cil of state may declare vacant the seat of any member who refuses to perform a 


duty required of him by law. 
2 
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rarely, been exereised since the establishment of the Third 
Republic. 

Certain acts of the municipal council are also subject to the 
tutelle administrative. Thus measures affecting the disposition of 
communal property, those’ relating to the maintenance of high- 
ways, those relating to financial affairs, such as the budget, sup- 
plementary appropriations and loans," and acts for the establish- 
ment of fairs and markets, require the approval of a representa- 
tive of the central government, usually the prefect but sometimes 
the council-general of the department, the President of the Re- 
public or even Parliament itself.“ Various other acts of the 
municipal council require authorization by the council-general of 
the department. Thus it determines the maximum of the cen- 
times extraordinaires which the municipal council may vote, its 
advice is necessary to alterations of communal boundaries, the 
maintenance and cutting of communal woods, the fixing of the. 
rate of taxes which may be levied on dogs, ete. Any act of a 
municipal council may be annulled by the prefect for excess of 
power, that is, if it is considered ultre vires, and so may any act 
in the passage of which a member of the council had a personal 
interest. 

The prefect may annul or suspend the execution of police meas- 
ures taken by the mayor. The appointment of police agents, 
inspectors, and the like requires the approval of the subprefect, 
and they may be dismissed by the prefect, but not by the mayor. 

13 The taxing power of the municipal councils is subject to many restrictions. 
In general they may levy only such taxes as are authorized by law and the amount 
authorized is limited. In some cases they may levy extraordinary taxes up to a 
certain amount. In other cases they may levy only with the approval of the cen- 
tral authorities, sometimes the President of the Republic, sometimes the prefect 
andsometimes the council-general. Thewholesubjectisfully discussed by Basde- 
vant in a report entitled Pouvoir des Autorités Locales d’Etablir des Impôts ou 
Taxes, in the proceedings of the Premier Congrés International des Sciences Ad- 
ministratives (1910), Vol. I, sec. 1, pp. 7 ff and by Delpech, Pouvoirs des Autorités 
Locales en Matière d’Emprunits, ibid., sec. 1, pp. 4 ff. 

- 4 H. Berthélemy, Droit Administratif, 6th ed., p. 192. 

15 In cities of over 40,000 inhabitants the organization of the police force is 

regulated by decree of the central government. Since the municipality bears 


the expense, the avis of the municipal council is required to be taken but its disap- 
proval has no effect. P 
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In consequence, the municipal council occasionally finds itself 
‘under the necessity of abolishing an office to get rid of an objec- 
tionable police official, since the mayor has no power to remove the 
incumbent. 

Any ordinance (arrété) of the mayor may also be annulled or 
suspended by the prefect; and in case the mayor refuses or neg- 
lects to perform any duty prescribed by law, the prefect may, 
after requiring him to perform the act, proceed himself or by a 
special delegate to execute the act. If the duty required is one 
which devolves upon the mayor as agent of the central govern- 
ment this power thus conferred upon the prefect is entirely logi- 
cal; if on the contrary, the duty is one which rests upon him in 
his character as agent of the municipality, the exercise of this 
power involves a distinct encroachment upon the freedom of the 
municipality. Most of the French jurists interpret the power of 
the prefect to be limited to acts of the first category. In case 
the mayor refuses or neglects to take the necessary measures for 
the protection of the public health or the maintenance of public 
order or if he is powerless so to do, the prefect may substitute 
himself in the place of the mayor and proceed to discharge the 
duty himself.” The power thus conferred upon the prefect has, 
of course, provoked much complaint, for the reason that it is 
susceptible of grave abuse and involves an encroachment upon 
even the limited local autonomy which is conceded to the 
communes.!? 

The council-general of the department, like the munieipal 
council, is subject to the tutelage of the central administrative 
authorities. It may be dissolved by the President of the Republic 
both when it is in session and when it isin recess. Its acts may be 


16 Cf. H. Berthélemy, Droit Administratif, p. 203. 

17 This power is also conferred on the prefect by special laws in certain other 
eases, for example, when the mayor refuses or neglects to perform the duty re- 
quired of him by the law of 1903 relating to the establishment of primary schools. 
In case the municipal council refuses or neglects to make provision in the budget 
for an appropriation for the maintenance of a service imposed on the municipality 
by law, the prefect may himself insert the appropriation in the budget. 

18 Cf, Autesserre, La Centralisation Administrative, p. 180, and Molliet, Le 
Pouvoir Hiérarchique, p. 99. See also, Berthélemy, op. cit., p. 200, n. 1. 
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annulled by decree of the government for excess of power and for 
violation of the laws and règlements. Certain of its acts require ` 
express authorization by the central government, notably those 
relating to finances, the acceptance of gifts and legacies in cer- 
tain cases, and measures relating to tramways and railways of 
local interest. The council-general, it may be added, has no 
power of self-initiation and may not deliberate upon any matter 
which has not been brought to its attention by the prefect. 

It is quite clear from these observations on the tutelle admin- 
istrative that the freedom of the local authorities is still subject to 
important restrictions. Until 1905 the communes were not al- 
lowed to maintain actions in the courts or before 1901 to take a 
gift or legacy, under condition, without an authorization from the 
prefect. Even now they do not appear to be entirely free to 
choose the names of their streets,” adopt plans of alignment, 
construct bridges, establish tramways or locate public fountains. 


\ DEFENSE OF CENTRAL CONTROL 


Although the tutelle administrative to which the local govern- 
ments are subject has long been an object of never ceasing at- 
tack by French writers, the principle is defended, even by some 
who advocate a larger decentralization and a wider autonomy 
for the communes. It is necessary, they argue, for the protection 
of the taxpayers against the extravagance and wastefulness of 
municipal councils, as well as the citizens generally against pos- 
sible arbitrariness of mayors who through their rather large ordi- 
nance power might violate the rights of mdividuals. The finan- 


19 Theoretically the municipalities do have the right to determine the names 
of their streets and public places, but when Waldeck-Rousseau was president of 
the council of ministers he called the attention of the prefects to the fact that 
such designations as had the character of public homage could only be authorized 
by deeree of the President of the Republic. “You must abstain,” he said, “from 
submitting to me propositions tending to confer homage of this kind upon living 
persons or on those upon whom history has not yet pronounced judgment.” Maec- 
Mahon vetoed the acts of many municipal councils which attempted to honor 
Thiers in this way, perhaps, says Avenel (La Décentralisation, p. 52) for the reason 
that history had not at that time rendered judgment upon the liberator of France 
and the founder of the Republic. 


° ADMINISTRATIVE REFORM IN FRANCE 25 


cial powers of the communal authorities especially, they argue, 
must be kept in check by means of some form of central control,?° 
otherwise they would dissipate communal property, waste their 
resources, indulge in socialistic undertakings of one kind or an- 
other, burden future generations by heavy loans and oppress 
property owners by means of burdensome taxes.” The financial 
history of many communes proves that they have shown a pro- 
pensity to negligence, extravagance and prodigality which has 
afforded a pretext if not a valid reason for interference on the 


20 Communal loans which are reimbursable out of the ordinary revenues do 
not require the authorization of the central authorities; but those which exceed 
this amount require the authorization by the prefect and the approval of the 
council of state. Before 1902 authorization by the President of the Republie and 
even by Parliament was necessary in the case of certain loans. See Delpech, 
article cited, pp. 12-14. 

21 Por a defense of the tutelle administrative particularly in respect to the 
financial powers of the communes, see Barthélemy in the Revue du Droit Public, 
Vol. XXVI, p. 152; Rabany, in the Revue Générale de P Administration, 1910, p. 
11; Ripert, in the Revue des Sciences Politiques, Vol. XXVI, p.402 ff; La Ferriérre 
in the proceedings of the Premier Congrés International des Sciences Administra~ 
tives, Vol.I; Delpech, ibid., Vol. I; Colson, Cours d’Economie Politique, Book IV, 
2nd ed., p.61; Autesserre, op. cit., p. 170; Molliet, op. cit., p.97; Roden, La Réforme 
Administrative par la Réforme Géographique, p. 190-192; Imbart de la Tour in the 
Revue Politique et Parlementaire, Vol. XXII, pp. 84 f; the Rapport by Chautemps, 
cited above, p. 19; and Avenel, op. cit., p. 28. The central authorities have usu- 
ally, it must be said, shown great liberality in permitting the municipalities to 
incur long-time loans and to levy taxes in excess of the limit fixed by the law. 
Thus the debts of the communes between 1898 and 1907 increased from 3,682 
million franes to 4,166 millions; in 1906 fifty departments out of 89 were author- 
ized to incur loans for a longer period than that fixed by law. In 1905 the cen- 
times additional of the communes and departments reached 229 in the depart- 
ment of Aude, 225 in Savoy, 263 in Upper Savoy and 356 in Corsiea—all of which, 
says Ripert in the article cited above (p. 153), proves that the state cannot sur- 
render its financial control over the local governments. Delpech in his article 
referred to above gives some interesting statistics showing the extravagance of 
the cities in incurring loans. See also the Bulletin de Statistique, Vol. XXXII 
(1909), p. 501. Professor J. Barthélemy answers the charge that the policy of the 
central government in respect to the financial activities of the local governments 
has been to stifle them and to prevent them from engaging in useful undertakings. 
In 1906, he says, 58 departments were. authorized to incur loans for a period ex- 
ceeding the legal limit. In the case of 32 of them the period of the loan reached 
50 years. See also the statistics which he publishes regarding the amount of cen- 
times additionnels levied by the departments and communes in 1905. Revue du 
Droit Public, Vol. XXVI, p. 153. 
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part of the central government. In France, as in the United 

States, the local authorities often charged with the execution 

of state laws, and it is upon them that the state largely relies for 
the protection of the public health, the preservation of public 

order and the performance of other services which concern not 

merely the local inhabitants but the people of the entire coun- 

try. The refusal or inability of the local authorities to perform 

the duties thus imposed upon them by the state makes necessary - 
some form of central control and the French very properly, it 

would seem, believe that the more effective method of control is 

administrative rather than legislative.” 

Some French writers and publicists, while frankly recognizing 
the necessity of some form of central control over the local au- 
thorities, object to its exercise in such large measure by the pre- 
fect or the minister of the interior. M. Deschanel, president of 
the chamber of deputies, would vest the control in the depart- 
mental commission, on the ground that it is both absurd and 
dangerous to put an elective mayor or city council under the tute- 
lage of a centrally appointed functionary. The prefect, it is 
argued, is under the temptation to exceed his authority or to neg- 
lect his duty when the interests of the taxpayers require action, 
as the decisions of the council of state frequently show, or he is 
under the temptation to exercise his power for political purposes. 
Even if he were not under such temptation or were competent to 
exercise his control wisely, it is often a physical impossibility for 
him to give his personal attention to all the important matters 
of communal interest which require his consideration, especially 
in the larger departments some of which contain.more than 500 
communes. The result is, the communal budgets are in fact 
often passed upon by clerks in his bureau who exercise the tutelle 
in this and other matters, leaving to the interested parties the ' 


2? Professor J. M. Mathews has pointed out that in many communities of the 
United States state law goes unenforced and indeed state authority is sometimes 
defied by the local authorities charged with enforcing it, and the state authorities 
are powerless to prevent it because they have no power to remove recalcitrant 
local officials or otherwise control theiracts. Principles of American State Admin- 
istration, especially pp. 422 ff. 

23 La Décentralisation, pp. 63, 73. 
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right of recourse to the council of state at Paris, which, it may be 
added, has in recent years come to exercise more and more con- 
trol over the acts of the municipal councils. Thus side by side 
with the administrative tutelage has developed a tutelle conten- 
tteux which has in fact proved more efficacious than the control 
of the prefects in compelling the municipal authorities to observe 
the law and respect the rights of the taxpayers and at the same 
time it has proved to be a valuable defense against the arbitrary 
conduct of the prefects themselves.” 

Finally, it is argued, the necessity of obtaining the approval of 
the prefect to many acts of the municipal councils not infre- 
quently results in long delays which seriously interfere with the 
carrying out of urgent municipal policies” To remove this cause 
of delay without abolishing the control of the central adminis- 
tration some have proposed to substitute the right of veto. or 
suspension in the place of express approval, that is, let the ap- 
proval of the prefect be presumed unless he exercises expressly 
his veto power within a given period, as is in fact the rule in respect 
to certain acts of the municipal council.” 


DECENTRALIZATION AND DECONCENTRATION 


While the administrative system established by Napoleon has 
in its essential character survived all the political revolutions of 
the nineteenth century, it has of course undergone certain mod- 
ifications which have attenuated in some degree its extremely 
centralized character. After the downfall of the emperor it 
found powerful opponents in liberal leaders such as Vieléle, 
Chateaubriand, Royer-Collard, Benjamin Constant and Odillon 
Barrot, while De Tocqueville’s studies of American democracy 
had the effect of arousing a strong sentiment throughout France 
in favor of a larger autonomy for the departments and communes. 
In consequence, after the revolution of 1830, the departmental 
and communal councils were made elective, and by decrees 
promulgated in 1852 and 1861 Napoleon III (one of whose ideas 


2 Cf. Ripert, op. cit., p. 403, and Rabany, op. cit., p. 11. 
25 Siegfried in the Revue du Droit Public, Vol. XXIV, p. 129. 
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ı was that whereas one may govern from afar one can administer’ 
only from local centers) transferred to the prefects the admin- 
istration of a large number of local affairs that had formerly 
been administered from Paris. In 1869 the famous program of 
Nancy demanding the introduction of the principle of decentrali- 
zation was accepted by many republican leaders like Jules Simon, 
Jules Favre, Jules Ferry and Garnier-Pagés and it undoubtedly 
exerted an important influence on the movement which followed. 
By the law of 1871, sometimes called the ‘‘Charter of depart- 

, mental liberties,” the powers of the councils-general were con- 
siderably increased and the number of their acts requiring the. 
approval of the government at Paris was reduced. In 1882 the 
mayors of the communes were made elective by the communal 
councils and by the law of 1884 the powers of these councils were 
extended and the principle laid down that they should regulate 
the affairs of the communes.” 

By a succession of laws passed since 1884 the powers of the 
local authorities, notably in regard to the levying of taxes, have 
been still further enlarged, the tutelage of the central power over 
them has been relaxed at certain points, and the congestion at ` 
Paris has been relieved by the further transfer of certain affairs 
of local interest to the prefects and the subprefects, thus shifting 
the administrative authority to the localities concerned. Re- 
cently the communes have been given authority to maintain 
actions in the courts and to accept legacies without the previous 
authorization of the central authorities, and other concessions of 
a somewhat similar kind have been made from time to time.?” 


26 The law of 1884 reversed the principle hitherto in force by establishing the 
rule that henceforth the municipal councils should have the general power to 
regulate their own affairs while the central government should intervene only in 
exceptional cases. The former rule thatthe acts of the municipal council should 
be valid only when approved by the central government was replaced by the in- 
verse principle that the municipal council should regulate by its own delibera- 
tions the affairs of the commune. This principle, however, was strictly limited to 
communal affairs and even as to these there are many exceptions. Cf. Barthélemy 
in the Revue du Droit Public, Vol. XXVI, p. 119. 

27 Tt is impossible to summarize this legislation here. A review of it may be 
found in an admirable article entitled “Le Mouvement de Décentralisation” by 
Professor J. Barthélemy in the Revue du Droit Public, Vol. XXVI, pp. 115-155; 


“~ 
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A study of the legislation enacted since 1884, however, will 
show that its importance so far as it involved an inroad upon the 
principle of centralization is by no means so great as it seems. 
The fact is, it has been for the most part a work of deconcentra- 
tion, that is, merely an augmentation of the powers of the central 
authorities in the local circumscriptions, by a shifting of func- 
tions from the ministers to the prefeets and from the prefects to 
the subprefects. The affirmation in the law of 1884 of the prin- 
ciple that the communal councils should regulate the affairs of 
the communes might be interpreted to involve a wholesale grant 
of power to those bodies, but the number of acts which still 
require the authorization or approval of the central authorities 
is so large that the exceptions almost constitute the rule. 

Moreover, the feeble progress thus made in the direction of de- 
centralization has, to a certain extent, been offset by a parallel 
tendency to restrict the freedom of the communes by imposing 
upon them additional duties and services which entail large ex- 
penditures, and in consequence bring them under the further 
tutelage of the central government. Thus the laws relating to 
primary education, inspection of maternal schools, live stock 
sanitation, free medical assistance, public health and public as- 
sistance to infants, the aged and the infirm, have required the 
communes (and occasionally the departments) to bear the whole 
or a part of the cost without the laws at the same time increasing 
their power of taxation or of borrowing. As a consequence, they 
are compelled to have recourse to extraordinary taxes and loans 
which require the authorization of the central government, and 
thus their budgets and to a certain extent. their whole local ad- 
ministration are brought still more under the control of the pre- 
fect. In short, it means little to give the local authorities the 
power to regulate their own affairs if their resources are consumed 


also his paper in the proceedings of the First International Congress of Admin- 
istrative Sciences, referred to above. See also Roden, Réforme Administrative, 
pp. 131 ff; H. Berthélemy, Droit Administratif, 6th ed., pp. 88-89, 142-176; Ripert 
in the Revue des Sciences Politiques, Vol. XXVI, pp. 390 ff; Autesserre, op. cit., 
eh. 9; Lucay, La Decentralisation, 1895. 
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by expenditures required by the state and they themselves 
brought under further tutelage.2* 

There has also been a tendency in recent years for the central 
government to encroach upon the police powers of the com- 
munes on the alleged ground that they have shown themselves 
` incapable or unwilling to maintain public order. Following the 
anarchist attacks of 1893 special commissions of police to aid the 
judicial authorities in detecting crime were created in various 
places, and in 1906 the appointment of all commissioners of 
police was taken away from the prefects and given to the Presi- 
dent of the Republic. In 1908 the police administration of Mar- 
seilles was taken entirely out of the hands of the local authorities 
and entrusted to the prefect of the department. As statedabove, 
the organization of the police in cities of over 40,000 inhabitants is 
determined by decree of the government. Although much criti- 
cized as a policy looking toward the nationalization of the police, 
much may be said in favor of it.?* 

Nearly all writers on French administration complain that the 
communes in. particular lack the freedom and autonomy to 
which they are entitled under a republican system of government, 
and as a consequence they are without the vitality and spirit of 
initiative which De Tocqueville admired in the American town- 
ships. They readily admit that the principle of centralization was 
a necessity for a time after the Revolution, when the old provin- 
cial spirit had to be broken and when the masses lacked the capac- 
ity for local self government; but that need, they argue, has long 
since disappeared.3° 


28 Cf. Ripert, article cited, pp. 401-402; Barthélemy, Revue du Droit Public, 
Vol. XXVI, p. 131 ff. 

29 M. Joseph Barthélemy, one of the most redoubtable antagonists of the prin- 
ciple of centralization, frankly admits that decentralization, so much to be de- 
sired in many matters, cannot be thought of in the fields of police and financial 
administration. The municipal authorities, he says, eannot be depended upon 
to maintain publie order. Themunicipalpolice have shown themselves powerless 
in some cases while in others they have shown a eriminal unwillingness to enforce 
the law. Likewise in respect to the financial activities of the local governments it 
is impossible to free them from the control of the.central government. Revue du 
Droit Public, Vol. XXVI, p. 152. 

39 Cf. Vivien, op. cit., Vol. XI, pp. 18-14. 
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In 1894 the chamber of deputies by a large majority invited 
the government to prepare a project for the reform of the admin- 
istrative system, in pursuance of which an extra-parliamentary 
commission was created to study the question and formulate 
recommendations for the consideration of Parliament. The pres- 
ident of the council, Senator Ribot, in transmitting its report to 
the President of the Republic said: ‘‘To simplify and rejuvenate 
our administrative organism, to abolish useless organs, to give 
more liberty to the local authorities is certainly a difficult un- 
dertaking because it will encounter not only in our laws but also 
in our customs obstacles that must be overcome; but it will be 
worthy of a republican government and will redound to the honor 
of the Parliament which accomplishes it.”® In 1906 the Clemen- 
ceau ministry in its declaration upon taking office promised that 
the liberty of the local governments should be enlarged, and 
shortly thereafter an inter-ministerial commission was created 
to prepare a reform bill and it made an elaborate report in which 
it stated that among the objects to be accomplished was the de- 
velopment of the capacities of the communes and the emancipa- 
tion of the local authorities from the.control of the central gov- 
ernment.” But-as yet the movement has not advanced beyond 


31 Chautemps, Rapport, p.9: The Congress of the Radical party in 1902 adopted 
unanimously the following resolution: “‘Considering that the French people are 
the most administered in the world and that they maintain at great expense an 
army of functionaries a large number of whom might be abolished without incon- 
veniences; considering, that local and individual initiative is stifled by the bureau- 
cratic despotism of an overcentralized administration; considering that this ex- 
cessive centralization is absolutely contrary to the very nature of the republican 
system and that it constitutes a danger to the Republic, the Congress demands a de- 
centralization of the public services, anew administrative organization of France, 
an organization which will give greater power to the communal and departmental 
assemblies, leaving to them the discussion and management of their local inter- 
ests usurped by the state; in short, the Congress demands the application of the 
maxim: ‘to the State, the national interests; to the departments, regional and 
departmental interests; and to the communes, communal interests.’ ’’ Text in 
Le Parti Radical et Radical Socialiste à Travers ses Congrés 1801-1911, p. 358. As 
to the views of the Radical party on administrative reform in general, see Buisson, 
La Politique Radicale, pp. 168 ff. 

82 For the text of the report and comments thereon by the chairman of the 
commission, M. Lallemand, see his Réorganisation Administrative, (Paris, 1909). 
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the stage of discussion. France therefore remains a centralized 
republic, and in the words of Professor Barthélemy the govern- 
ment suffers from apoplexy at the center and from paralysis at 
the extremities.®* 


THE ‘‘REGIONALIST’ MOVEMENT 


A proposed reform which has been much discussed in and out 
of parliament and upon which there is an extensive literature, is 


; the reorganization of the administrative circumscriptions of 


France either by the abolition of the departments and the substi- 
tution of larger areas, or, while retaining the departments for 
the administration of certain matters, grouping them together 
into larger units for other purposes of administration. In either 
case it is proposed to give the new circumscription a council with 
large powers of local legislation. As such it represents a move- 
ment in the direction of federalism which in the view of some 
French writers is the régime to which France is tending.* 

In support of the regional scheme it is argued, first of all, that 
the departments as they now exist are mere artificial cireumscrip- 
tions without logical basis and are largely lacking in local spirit 
and vitality; they were created at the time of the Revolution 
mainly for the purpose of breaking the partieularistie spirit of 
the old provinces against which the Revolutionists were strongly 
embittered; in many cases they were formed in utter disregard of 
geographic, economic, and social conditions and without taking 
into account local habits and traditions. They were purposely 
made small in area% for convenience of administration though 

33 See his preface to the French translation of Jenks’ Local Government in 
England (Paris, 1902). Professor Barthélemy declares that the people of France 
are not free because the administrative institutions of the country rest upon the 
Napoleonic foundations of the First Empire; they can never be free, he adds, until 
they break open the cage in which they were imprisoned by the emperor. The 
problem of liberty in France, he declares, is the problem of decentralization, the 
résuscitation of the communes and the strengthening of their local life and 
patriotism. 

34 Such is the thesis, for example, of Pierre Fonein, “Les Pays de France,” 
Revue de Paris, Apr. 16, 1898, p. 753. 


35 On the area, population and inequalities of the departments, see Lucay, 
La Décentralisation (Paris, 1895), p. 144. 
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great inequalities of population actually exist today and this is 
one cause of the present dissatisfaction.** The substitution of 
larger circumscriptions formed with more regard to historical, 
geographical and economic interests would, it is contended, re- 
vive and strengthen the local life somewhat as it was before the 
provinces were abolished and make the capital cities of the new 
- regions centers of local, intellectual and political activity, thus 
depriving Paris of the monopoly which it has so long enjoyed at 
the expense of the other cities of France. It would also result 
in large economies by making it possible to abolish many offices 
and institutions which would have no raison d’être if the de- 
partment were done away with.®” Finally the conditions which 
made necessary the abolition of the provinces and the substitu- 
tion of smaller arbitrary circumscriptions no longer exist and 
therefore the present arrangement is archaic and unnecessary. 
The old provincial spirit which was once a danger to the national 
unity has disappeared or at least what remains of it is harmless 
and should rather be encouraged than combated ;3* while modern 
facilities for transportation and communication have so reduced 
the element of distance that convenience of administration no 
longer requires that the areas of the departments should be so 
restricted. That larger cireumscriptions can be administered 
with facility is shown by the fact that the department of the 
Nord with nearly 2,000,000 inhabitants is administered quite as 
efficiently as that of Lozére with less than 150,000 inhabitants. 


3 Thouret said in the constituent assembly that the purpose in parceling the 
country into eighty divisions was to make it possible for one to travel from the 
remotest point in the department to theseat of government of the department in 
asingle day. Mirabeau said he considered numerous departments necessary for 
the same reason and also to render it possible for a large number of citizens to 
participate in the government. Roden, La Réforme Administrative par la Réforme 
Géographique, p. 37. 

37 Roden, op. cit., p. 172, estimates that the saving would amount to at least 
120,000,000 francs a year, and that it would reach 25,000,000 in the ministry of 
the interior alone. It costs as much today, he says, to collect the taxes in Lozére 
as in the Nord where the receipts are fifty times as great. All the departments 
regardless of size or population have the same general staff of prefects, inspectors, 
directors, controllers, etc. 

38 Cf. Brette, “Les Limites et les Divisions Territoriales de la France in 1789, 
Revue Politique et Parlementaire, Vol. LXII, p. 270. 
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It may also be remarked that larger circumscriptions for judicial, 
military, edueational, police and forestry administration are today 
superimposed upon the departmental divisions, so that in reality 
regionalism already exists for the administration óf various 
services. 

Vivien in his day complained that the departments were too. 
small and numerous and parliamentary proposals for their . 
reduction were not lacking. Since the establishment of the Third 
Republic they have been numerous, one of the most notable 
of the earlier advocates being Gambetta. Two recent projects 
that have been much discussed were those presented by M. Mar- 
lot in 1902, in the name of the commission on decentralization, 
and by M. Beauquier in 1907. Both projets provided for the 


' creation of twenty-five “regions” in the place of the 89 depart- 


ments. The regions were to be formed with reference to twenty- 
five cities which are the centers of a surrounding territory having 
more or less identity of interests.2° No action has been taken by 
parliament on any of these propositions, though Premier Briand 
in his ministerial declaration of June, 1910, expressed himself in 
favor of regional organization on the basis of economic and other 
interests and promised to introduce a projet embodying this 
reform.*° : i 

While the regionalist movement has many advocates the bal- 
ance of argument seems to be on the side of its adversaries. In 
the first place, it is pointed out that the departments. are no 


` longer mere artificial divisions but that they have developed a 


39 The more important “regional” projets are summarized and discussed by 
Barthélemy in the Revue du Droit Public, Vol. XXVI, p. 145 ff. See also Cayla, 
in the Revue Politique et Parlementaire, Vol. X, p. 373; Bluzet, Les Attributions 
des Sous-Pr£feis, pp. 489 ff, and Beauquiers, Rapport, cited below. 

40 Annuaire du Parlement, 1901-1911, p.190. In supportof theregionalscheme 
see Senator Audiffried, Revue Politique et Parlementaire, Vol. LXVII, p. 425 ff; 
Brette, ibid., Vol. LXII; pp. 258-281; Angot des Rotours, “Les Departments ont- 
ils Detruit les Provinces,” Revue Hebdomidaire, Aug. 5, 1911; Beauquiers, Rapport 
number 731, Chambredes Députés, session de 1907; Rolland, Revue du Droit Pub- 
lic, Vol. XXVI, p. 99; and J. Paul-Boncour et Maurras, La République et la Dé- 
centralisation, ch. 1. The principle of “regionalism” was approved by the Radi- 
cal party in its annual convention in 1903. Le Parti Radical et Radical Socialiste 
à Travers ses Congrés 1901-1911, p. 364. 
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local life and spirit of their own; they have their own patrimony; 
and the people have been so long accustomed to these divisions 
that they could not be abolished without grave inconvenience. 
Moreover the reconstitution of the provinces under the less ob- 
jeetionable name of regions would, it is said, tend to develop a 
spirit of partieularism and to revive the old provincial spirit 
which the Revolutionists found so objeetionable; and it would, 
if the regional legislatures were given an extensive power of leg- 
islation, substitute variety of legislation in the place of the uni- 
formity that now exists and lead to conflicts between the national 
parliament and the regional legislatures.“! Moreover, while cen- 
tralized administration has been greatly facilitated by the an- 
nihilation of the element of distance through modern means of 
communication and transportation it has at the same time been 
rendered more difficult by the multiplication of services and of 
functionaries, thus making necessary small units for administra- 
tive purposes. If the departments were retained as subdivisions 
of the new regions the result would not be simplification and 
economy but increased complexity and cost; only a new cog 
would be added to the machine.” ; 

If anything is to be gained, therefore, it is necessary to make 
tabula rasa of the departments and create entirely new and larger 
divisions; that is, the reform must be radical if anything.“ 
The mere superimposition of larger divisions upon the depart- 
ments unaccompanied by the introduction of federalism would 
not in itself remove the real sources of discontent, which are ex- 
cessive centralization, administrative tutelage and the intoler- 
able slowness which characterizes the functioning of the admin- 
istrative machine. Both simplification and decentralization, the 
revitalizing of the communes and the development among them 
of a more vigorous local life and initiative are the real objects 
to be sought.“ Both simplification and economy may be 

41 Chautemps, Rapport, pp. 12-14. 

2 Barthélemy, Revue du Droit Public, Vol. XXVI, pp. 144-147. 

4 Ripert, Revue des Sciences Politiques, Vol. XXVI, p. 390. 

44 So argues M. Bienvenu-Martin in an article entitled ‘L’Organisation Ré- 


gional de la France” in the Revue Politique et Parlementaire, Vol. LX VII, pp. 217- 
239. 
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: achieved without the creation of new regions or the abolition of 
the existing departments. There is no reason, for example, why 
a single paymaster-general, a single collector of direct taxes and 
a single engineer-in-chief, not to mention other departmental au- 
thorities, cannot exercise their functions over several departments 

- and thus reduce the cost of administration as is already done in 
the postal administration and in certain branches of financial 
administration. Similarly, neighboring departments in the in- 
terest of economy might unite for the construction and main- 
tenance of certain institutions or utilities, such as asylums, hos- 
pitals, normal schools, and roads; the law of 1871 in fact permits 
them to do so. Finally, the decentralization of the administra- 
tive system can be accomplished quite as easily without abolish- 
ing the departments or the superimposition upon them of new ` 
and larger eireumseriptions.® 


THE PROBLEM OF THE PREFECTS 


. /Another reform for which there has been considerable demand 
in France is the abolition of the prefects, the most criticized and 
the most unpopular functionaries in the whole hierarchy) “ Ad- 
ministrative satraps,” ‘‘supple instruments of the central gov- 
ernment,” ‘‘parasitic survivors of the Empire,” “the masters of 
France,” “the natural enemies of liberty,” are some of the milder 
terms frequently applied to them. ‘I am convinced,” says M. 


45 Cf. Demartial, La Réforme Administrative, p. 4 M. Cheron, reporter of 
the general budget for 1912, emphasized this point. ‘It is not at all necessary,” 
he remarks, “‘to constitute larger units in order to decentralize the administra- 
tion. Decentralize with that which already exists. Let the central government 
limit its action to larger questions of general interest and leave to the local au- 
thorities under proper control the administration of local affairs. Give the pre- 
fect more initiative and relieve him from the necessity of consulting the minis- 
ters except in regard to important matters. Increase the powers of the councils- 
general and relieve Parliament from the duty of passing upon a mass of projets of 
local interest which it never in fact considers—a duty which often requires the 
communes to wait months before they can levy a petty sur tax to meet the cost 
of an expenditure imposed upon them by the state. Why not give to the local 
assemblies who know best what are their own needs the power to determine such 
matters?” Rapport sur le Budget Général cited above. Professor Barthélemy 
points out that the regionalist scheme does not necessarily mean decentralization. 
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Chardon, councilor of state, ‘‘that no serious administrative 
reform and perhaps no electoral reform is possible unless we begin 
by ridding ourselves of the prefeetoral superstition ;’# and Pro- 
fessor Jéze adds that no real political liberty will ever be possible 
in France until the prefect is done away with.” 

The law attributes three powers to the prefect: (1) he is the 
representative of the central government in the department; (2) 
he is the chief executive of the department; and (3) he exercises 
the power of tutelage and control over the communes. In addi- 
tion to these functions he fulfills the extra-legal röle of election- 
eering agent for the government, and it is his activity in this 
respect that has become one of the chief causes of his unpop- 
ularity. It is frequently said in France that the first requirement 
of a god prefect is that he should make a good electioneering 
agent and that his advancement is largely dependent upon his 
success in carrying the department for the government candi- 
dates. “The intervention of the prefects in elections,” says M. 
Jéze, one of the most distinguished and respected authorities on 
French administrative law, “is most regrettable; it has com- 
pletely denatured the legal character of the prefectoral office so 
that in fact the administration has come to be entirely dominated 
by the electoral point of view. This being true, the first condi- 
tion of administrative reform is the abolition of this functionary.”’* 

The tutorial röle already noted, which the prefects play in 
respect to the communes, is also the cause of much of their unpop- 
ularity. (It is charged that in exercising this control they do 
not scruple to employ it for political purposes, that they close 
their eyes to the illegal acts of mayors and councils who belong 
to the government party and annul the legal acts of those who 


4 Le Pouvoir Administratif, pp. 36, 250-279. 

47 Revue du Droit Public, Vol. XXVIII, p. 272. Compare also Demartial, La 
Réforme Administrative, pp. 4, 8. 

48 Elements du Droit Public et Administratif ((Paris, 1901), p. 278. This is the 
opinion also of Demartial, p. 8; and Chardon, p. 252. For a defense of the pre- 
fect, see Rabany in Revue Générale de l’Administration, May, 1910, p. 5, and 
Monteil, L’ Administration dela République, p. 166. Seealso Leyret, La Tyrannie 
des Politiciens (Paris, 1910), pp. 41-54. 
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are in opposition to the government.‘ Asa means of protection 


' against the arbitrary acts of the prefects in the exercise of their 


tutelary powers the council of state has greatly extended the 
theory of recourse for excess of power and has developed the 
doctrine of indemnity according to which any citizen whose in- 
terests are injured by the wrongful exercise of the prefectoral 
tutelle or by the failure to exercise it when it is required by law 
may recover a pecuniary indemnity.50,/ 

Their ordinance and police powers give the prefects a large op- 
portunity for interfering in local affairs and this is, a constant 
cause of complaint. Moreover, they have the right of appoint- 
ing nearly all local officers and agents including even the school 
teachers, and this naturally increases immensely their power of 
local control. The fact that they are often strangers in the com- 
munities which they govern and remain there for only brief pe- 
riods of time makes it difficult for them to gain the confidence and 
good will of the inhabitants.* 

While there is an increasing demand for the abolition of the 
prefectoral office, mainly because it is a survival of the Napoleonic 
régime, the larger number of writers and political men recognize 
the desirability of having in each department a representative of 
the government, though most of them favor’a reorganization of 
the office so as to bring it more into harmony with republican 
principles. They would have the prefect’s power of tutelle over 
the local authorities reduced or abolished entirely and vested in a 
collegial body like the prefectoral council or the departmental 


48 Chardon, Pouvoir Adminisiratif, p. 251; Jéze, Revue du Droit Public, Vol. 
XXVIII, pp. 278-279, also his Droit Public et Administratif, p. 160. A deputy in 
his electoral program in 1910 referring to: the ‘exorbitant powers” of the pre- 
fects declared that it was possible for them completely to annihilate the liber- 
ties of the communes without even violating the law or exercising their power 
arbitrarily. Fouquet, Programmes et Engagements Elecioraux, Rapport, number 
385, Chambre des Députés, 1910, p. 35. 

50 A good example is the Delpech case described in the Revue du Droit Public, 
Vol. XXVIII, p. 283. 

51 The practice of constantly shifting the prefects about from one department 
to another has been much criticized. Georgin (Le Statut des Fonctionnaires, 
Paris, 1912, p. 626) mentions one department in which twelve prefects arrived and ` 
departed in a period of eleven years. 
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Gera hay would limit his power of interference in the 
petty affairs of the communes; they would deprive him of a large 
part of his power of appointment and give to the local authorities 
the selection of all officers and employees whose duties are purely 
local; and they would abolish his réle as electoral agent for the 
government and reduce him to the position of a purely adminis- 
trative functionary. These reforms would at least remove the 
chief causes of his present unpopularity and might also increase 
his efficiency as an administrative functionary. 


THE SUBPREFECTS 


One of the reforms which the republicans have demanded 
ever since their accession to power is the abolition of the office of 
subprefect,® and for many years the chamber of deputies with 
a few exceptions annually struck from the budget the appropria- 
tion for the maintenance of these alleged useless functionaries ;* 
but each time the senate, usually upon the demand of the govern- 
ment, restored the appropriation, and the lower chamber yielded.*™ 
Like the prefect the subprefect was a creation of Napoleon and 
like him was expected to be a loyal agent of the emperor and 
a ready instrument for the maintenance of his supremacy. 
Like the prefect he has survived all the revolutions that have 
overturned the political constitutions of France, and when the 
Third Republic was established, he was left undisturbed by the 
monarchist majority in the National Assembly which saw in 
him a possible agent for keeping alive monarchical traditions 
and of perpetuating monarchical institutions. At a time when, 


52 See the speech of M. Pierre Leroy-Beaulieu in the Chamber of Deputies, 
Nov. 80, 1911, Journal Officiel, p. 3140. The Radical party at its annual conven- 
tion of 1905 voted in favor of abolishing the office, which it declared was merely a 
useless cog. Le Parti Radical et Radical Socialiste à Travers ses Congrés 1901- 
1911, p. 358. 

53 The first instance was in 1886; the last in Nov., 1912. See Berthélemy, 
Droit Administratif, p. 139, n. 1. 

54 Many deputies have voted for the maintenance of the subprefectoral insti- 
tution although favoring its abolition, for the reason that they are opposed to the 
policy of trying to bring about administrative reform through amendments to 
the budget. Chautemps, Rapport, cited above, p. 30, 
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owing to the difficulties of transportation, a journey of several 
days often separated the citizens of a remote commune from the 
prefecture, there may have been some justification, so it is argued, 
. for such an office; but under present conditions it is both largely 
_ useless and incompatible with the political constitution of. the 
country. Except for the appointment of a few petty officers, 
the issuing of hunting permits, administering oaths and authoriz- 
ing certain establishments, the subprefects have almost no in- 
dependent powers, but are chiefly agents of information and of 
transmission between the communes and the prefecture—mere 
_ “letter boxes” as they are frequently styled—and as such they 
. are impediments to the expeditious transaction of public busi- 
ness. Acts of the municipal authorities which must be referred 
to the prefect and communications which he may have to make 
to the local authorities, instead of being transmitted directly 
from the one to the other, are obliged to wait for days or weeks 
in the bureau of the sibprefeshins: 55 
> Like the prefects, the subprefects are also electioneering 
agents for the government, and if one may believe some of the 
French writers on administration this is their chief preoccupa- 
tion. They attend political meetings as representatives of the 
government, exercise a sort of political surveillance over func- 
tionaries in their arrondissements, keep the government informed 
of local political conditions, and use their influence to bring about 
the election within their districts of deputies in sympathy with 
the government and of senatorial delegates approved by the 
government. As a consequence they are largely dependent upon 


55 Cf. Bluzet, Les Attributions des Sous-Préfets (Paris, 1902), p.525; de Mesmay, 
La Question des Sous-Préfets (Paris, 1907), p. 55; and Leroy-Beaulieu, Journal 
Officiel, 1911, p. 3441. 

58 Jéze, Elements, p. 138; de Mesmay, op. cit., pp. 48,55. Berthélemy, Droit 
Administratif, p. 188; Hauriou, Précis, 7th ed., p. 241; the Temps, Oct. 10 and 
Nov. 28, 1912. The Temps, however, maintains that the government not only 
has an undoubted right to see that prefects and subprefeets do not actually oppose 
its policies but that it may require them to put their services at its disposal. 
See also a similar defense df their political activity in Arnaud, ‘Le Rôle Social 
du Sous-Préfet,”’ in the Revue Générale d’ Administration, June-July, 1907, sepa- 
rately reprinted, p. 7. 
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the deputies for their appointment and advancement, and are in 
turn controlled by them so much so that one sometimes hears a 
deputy speak of “my subprefect” and “my arrondissement,” 
as if the former were his “slave and the latter his fief.’’s? 

In defense of the subprefect it is argued that the government 
must have in every locality an agent upon whom it can depend 
for information and for the execution of its orders, especially so 
long as France remains a centralized state. It is asserted that 
dependence cannot be had upon the mayors of thé communes 
for the reason that they are not the appointees of the government 
and are not only frequently opposed to its policies but are oc- 
casionally in open revolt against it. As administrative agents 
they are also a necessity, particularly in the large departments 
which contain several hundred communes, over the authorities 
of which the prefect is required to exercise a tutelary control, 
and in all of which it is considered desirable that he should 
occasionally make visits. This being a physical impossibility 
he must depend upon the subprefects to represent him in the 
discharge of such duties. To abolish these latter agents there- 
fore would be to impair seriously the control of the state over the 
local governments and to withdraw the citizens of remote com- 
munes from the benefit of close contact with the administration. 

As agents of information and surveillance the subprefects are 
considered by the government to be a necessity. Among other 
duties they visit the communes and acquaint themselves with 
local conditions and needs; they prepare reports to the govern- 
ment concerning infractions of the laws and ordinances by the 
local authorities who are charged with enforcing them, and make 
recommendations for needed legislative or administrative action, 
etc. If, therefore, they were done away with, inspectors or 
other functionaries under a different name would have to be sub- 


57 See the Temps, Nov. 7, 1911, and.Oct. 10, 1912. “The evil customs of our 
electoral régime have made the sub-prefect a courtier of the Deputy of his arron- 
dissement. It is no secret that today he is chosen by the Deputy and counts 
upon his influence to secure promotion. . . . Political agent of the govern- 
ment and protégé of the members of Parliament he passes his life serving them 
and being served.” 

58 Cf. Bluzet, 475; de Mesmay, 56. 
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stituted in their places. Finally, they play, or should play, a use- 
ful social and educational röle, especially in the more backward 
communes where progress along educational, sanitary, industrial, 
and even political lines has been slow.5® 

Recognizing the utility of the subprefectoral office but con- 
vinced that the number of incumbents is much larger than mod- 
ern -conditions require, various writers and members of Parlia- 
ment have advocated a reduction, especially in the smaller de- 
partments, and the devolution of their duties upon the secretary 
general of the department or some other official. Still others 
hold that the proper solution of the problem is neither the 
abolition of the subprefect nor a reduction of their number but 
a radical reorganization of the office, chiefly by the enlargement 
of their authority and independence of action. From being the 
mere mouthpiece of the prefect they would make him a more 
independent and responsible official, give him the power to 
_ issue ordinances and ameliorate his position from the point of 
; view of dignity and emolument, in short, give the office some- 
what the same character as that of the German Kreis Director. 
This was the recommendation of the inter-ministerial commis- 
sion on administrative organization of 1906,% and it has been 
advocated by M. Paul Deschanel and many other writers on 
French administration. 


THE COUNCILS OF PREFECTURE 


Like the other Napoleonie administrative institutions which 
still survive in France the prefectoral councils have in recent 
years been the objects of frequent attack, and numerous legis- 


-59 This function of the subprefect is emphasized by Arnaud in ‘‘Le Rôle Social 
du Sous-Préfet Dans une Démocratie,” Paris, 1907. For further defense of the 
subprefect see Baron J. Angot des Rotours in the Revue Hebdomidaire, Apr. 21, 
1906, pp. 257-267; an article by “an old auditor and councilor of State” entitled 
“La Question des Sous Préfets et la Réforme Administrative’ in the Revue 
Politique et Parlementaire, Vol. X XV, pp. 300-343; and Montchanin, Le Sous-Préfet 
(Paris, 1893). 

60 Lallemand, Réorganisation Administrative (Paris, 1909), pp. 32-48. 

ŝi Deschanel, La Décentralisation, pp. 149-181; Avenel, La Réforme Admin- 
istrative, pp. 54-55; Boncour et Maurras, Début Nouveau, p. 157; Roden, op. cit., 
p. 54; Chautemps, Rapport, pp. 30-32. 
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lative proposals have been made either for their abolition or 
their reorganization in the interest of economy and democracy. 
We are told by one of the most distinguished writers on French 
administration that they are ‘‘completely discredited, ignored by 
the great public which regards them as employees of the pre- 
feeture,”’ that they are useless organs and that about all one can 
say in their favor is that-they are inoffensive. Their members 
are too poorly paid to attract men of experience and capacity,® 
(about half of them receive only four hundred dollars a year); 
they have no future, since they are almost never advanced to 
the higher positions in the administration, and they have been 
unable to win general popular confidence or respect. 

The prefectoral councils constitute administrative courts of 
first instance, they approve the accounts of the smaller com- 
munes and of certain public institutions and of financial officials, 
they grant authorizations for the establishment of hospitals and 
charitable institutions, issue permits to such institutions, to 
bring actions in the courts, and they constitute an advisory 
council to the prefect, who is required to consult them before 
taking action in certain cases, though he is not obliged to follow 
the advice they give him. The law makes the prefect the pre- 
siding officer of the council, when it sits as an administrative 
court; and this has been a cause of eriticism for the reason that 
such a position gives the prefect, who is often a party in thecases 
that come before it, too great an influence over its deliberations. 
Another objection to the council, as it is at present organized, 
is that it combines the functions of both an organ of active ad- 
ministration and an administrative court, in violation of the 
sacrosanct maxim of Roederer that “to administer is the act of 
one, to judge the act of several,”’® and also of the principle of the 

62 Jeze, Bulletin de la Societé d’ Etudes Legislatives, No. 1, 1910, p. 28. 

83 See Chautemps, report on the budget (cited above), p. 37. 

64 As a matter of fact, however, the prefect, it is said, has almost ceased to 
preside over the sessions of the council. 

#5 Cf. Chardon, L’ Administration de la France, p. 357, and Berthélemy, Droit 
Adminisiratif, p. 920, who says there should be an absolute separation of the 
functions of administration and of justice and for this reason if for no other the 


councils should be reorganized. See also Rolland in the Revue du Droit Public, 
Vol. XXVI, p. 96. 
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separation of powers which has always been a cherished theory 
of Frenchmen. l 

Statistics of the affairs which the prefectoral councils annually 
handle give the impression that they transact a vast amount of 
business. Thus in 1907 eighty-seven councils disposed of a total 
of 372,965 matters, or more than 4000 for each council. But in 
fact more than 90 per cent of the cases that come before them 
consist of complaints against direct tax assessments or of ac- 
counts to be passed upon, in most of which cases the councils 
merely approve as a matter of form the decisions prepared in 
the bureaus of the prefecture. The advisory functions of the 
councils are even more illusory, though the statistics might 
easily lead one to the contrary conclusion. In 1907 the councils 
were consulted by the prefects in 20,545 cases, but in reality 
their advice was merely formal. “Jn most instances the prefect 
acts upon his own initiative and afterwards submits his decis- 
ions to the council merely to conform to the requirements of the 
_law. Many persons have advocated the abolition of this super- 
fluous formality by giving the prefect the power to act in all 
cases without consulting the council, thus bringing the law and 
the practice into accord.° When the entire work of the coun- 
cils of prefecture has been thus sifted down, there remains for 
all of them about 1300 or 1400 cases involving disputes over 
contracts for the erection of public works, about 500 election 
controversies, some 200 or. 300 applications for authority to 
maintain actions in the courts, and a thousand or more cases 
involving contraventions of the grande voirie, which when dis- 
tributed among the eighty-nine councils leaves only a small 
number of matters for each and requiring on an average of not 
more than one session a week.‘® 


s Thus in 1895 the various councils throughout France adjudged 369,498 af- 
fairs, but of these only 5,549 were actually examined and discussed; the others 
being approved without observation. D’Angelis, Le Projet de Réforme des Con- 
seils de Préfecture (Paris, 1909), p. 70. 

#7 Cf. D’ Angelis, p. 73, and Chardon, p. 374. 

68 On these points see the report of M. Jéze cited above; Chardon, op. cit., 
pp. 357, 373-876; D’ Angelis, pp. 70-71; Berton, La Réforme des Conseils de Préfec- 
ture (Paris, 1910), pp. 11-12; also an article by the same author in the Revue Gén- 
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Since 1886 numerous projets have been submitted to Parlia- 
ment for the reorganization or abolition in toto of the councils. 
Some, like the Clemenceau projet of 1908, have proposed to 
abolish their powers as administrative courts and to confer them 
upon an administrative judge, one for each department.*® Some, 
` like the Fallières and Barthou projets of 1887 and 1896, have 
proposed to confer their jurisdiction as administrative courts 
upon regional administrative tribunals, twenty-two in number 
for all France, at the same time depriving them of their consult- 
ative functions and their power of active participation in ad- 
ministration; while still others, like the Morlot projet of 1899, 
have proposed to suppress them entirely and devolve their ad- 
ministrative functions upon other functionaries and distribute 
their contentious jurisdiction between the judicial tribunals and 
the council of state.” It is pointed out by the advocates of 
the last mentioned projet that the judicial tribunals already have 
jurisdiction of such matters as direct taxes, contraventions of 
the petite voirie and of certain election contests and hence they 
might without any violation of principle be given jurisdiction of 
questions relating to. indirect taxes, contraventions of the grande 
voirie and of controversies growing out of elections to the ar- 
rondissement councils. 

Against the Clemenceau projet it is argued, however, that the 


érale d'Administration, 1910, 1, p. 257 f., and 11, pp. 24 ff. M. D’Angelis esti- 
mates that of the more than 300,000 affairs passed on by the councils of prefec- 
ture in 1895 the average number of matters actually examined and considered by 
each council in France was about 90. M. Morlot who introduced a bill in 1899 
for the abolition of the councils reached essentially the same conclusion. M. 
Berton estimates that in 1902 the average number of affairs actually considered 
by each council was about one hundred and fifty per year. M. Chardon fixes the 
number at about one hundred. 

6° The text of the Clemenceau bill is analyzed in the Revue du Droit Public, 
Vol. XXV, pp. 707 fi. ` 

7° For discussions of these various projets see D’Angelis, pp. 55-58; Berton, p. 
3 fi; Bellenger, La Réforme du Conseil de Préfecture (Paris, 1911), ch. 11; Cremi- 
neux, Les Conseils de Préfecture et la Réforme Administrative (Paris, 1887), ch. 
x1; Rolland, ‘La Réforme des Conseils de Préfecture” in the Revue du Droit 
Public, Vol. XXVI, pp. 95-111; see also the same Revue, Vol. XXV, p. 707, and 
Vol. XXIV, p. 763, for lists of the various projets and propositions that have been 
laid before parliament for the reform of the councils. 
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idea of an administrative court held by a single judge is entirely 
contrary to the old and well-established French principle of 
“plurality of judges,” a principle which the French will never 
consent to abandon, especially for the determination of adminis- 
trative controversies.”! Against the proposal for regional tribu- 
nals, it is argued that the abolition of the departmental councils 
would result in withdrawing the administrative jurisdiction too 
far from litigants and thus put them to great inconvenience and 
expense in cases which frequently involve small amounts or 
petty affairs. Moreover, the proposal to give the judicial 
tribunals jurisdiction of administrative controversies is opposed 
for the reason that recourse to these tribunals is more compli- 
cated and expensive and usually involves longer delays than is 
involyed in appeals to the councils of prefecture. It is also 
criticized as being in violation of the French principle of the 
separation of administration and justice. Finally, the de- 
fenders of the prefectoral councils assert that the criticism to 
which these bodies have been subjected because the number of 
matters which they actually pass upon is too small to justify 
their continued existence really proves nothing against their use- 
fulness; it merely proves that the organization is too elaborate. 
The logical solution of the problem, therefore, is not their aboli- 
tion but a reduction of the number of councilors and a substan- ` 
tial amelioration of the situation of those who remain, by the 
establishment of higher qualifications, better pay and a system 
of advancement which will insure them higher careers in the 
administrative service.” 


11 Chautemps, Rapport, p. 37. 
12 The proposal to substitute regional administrative tribunals,in the place 
` of the councils of prefecture was submitted to the council of state for its advice 
but this body gave a strong adverse opinion, mainly for thé reasons stated above. 
D’ Angelis, p. 62. 

78 See also articles on administrative reform after the war, in Revue Générale 
d'Administration, Janv.-Fev., Mars-Avril, 1918; and Revue Politique et Parlia- 
mentaire, Août, 1918. 
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I. INTERSTATE COMMERCE 


POWERS OF CONGRESS UNDER THE COMMERCE CLAUSE 


The federal Child Labor Law was declared unconstitutional 
in Hammer v. Dagenhart? by a vote of five to four.* It forbade 
the transportation in interstate or foreign commerce of the prod- 
uct of any mine or quarry “in which within thirty days prior to 


1 For preceding reviews of Supreme Court decisions on constitutional ques- 
tions, see American Political Science Review, (1910) IV, 488-497; (1912) VI, 513- 
523; (1915) IX, 36-49; (1918) XII, 17-49, 427-457, 640-666. 

2 (1918) 247 U. S. 251. See Thurlow M. Gordon, ‘‘The Child Labor Law Case,” 
32 Harvard Law Review 45; Frederick Green, “Social Justice and Interstate Com- 
merce, 208 North American Review (September, 1918) 387; William Carey Jones, 
“The Child Labor Decision,” 6 California Law Review 395; T. I. Parkinson, ‘The 
Federal Child Labor Decision,” The Child Labor Bulletin, vol. 7, no. 2, p. 89 
(August, 1918); and T. R. Powell, “The Child Labor Decision,” The Nation, vol. 
107, p. 730 (June 22, 1918), and “The Child Labor Law, the Tenth Amendment, 
and the Commerce Clause,’’ 3 Southern Law Quarterly 175. See also editorial 
notes in 86 Central Law Journal 441, 17 Michigan Law Review 83, and 27 Yale 
Law Journal 1092. For articles on the subject written prior to the decision of the 
Supreme Court, see H. C. Gleick, “The Constitutionality of the Child Labor 
Law,” 24 Case and Comment 801; Frederick Green, ‘‘The Child Labor Law and the 
Constitution,” Illinois Law Bulletin, no. 2,p.3; Henry Hull, “The Federal Child- 
Labor Law,” 31 Political Science Quarterly 519; and T. I. Parkinson, ‘‘ Brief for 
the Keating-Owen Bill,” The Child Labor Bulletin, vol. 4, no. 4, pt. 2, p. 219 
(February, 1916), “Constitutional Prohibitions of Interstate Commerce,” 16 
Columbia Law Review 367, and ‘The Federal Child Labor Law,” 31 Political Sei- 
ence Quarterly 531. 

3 The majority consisted of Chief Justice White and Justices Day, Van Devan- 
ter, Pitney and McReynolds; the Fony, of Justices MeKenna, Holmes, Bran- 


deis and Clarke. 
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the time of the removal of such product therefrom children under 
the age of sixteen years have been employed or permitted to 
work,” with similar prohibitions covering the products of mills 
and factories in which children under fourteen were employed or 
children under sixteen were employed more than eight hours a 
day. The majority opinion misinterpreted the statute and as- 
sumed that it permitted goods ‘to be freely shipped after thirty 
days from the time of their removal from the factory,” whereas 
it permitted only the shipment of stock on hand thirty days 
after children had ceased to be employed. The law was so 
framed as to avoid the necessity of proof that children coöperated 
in the making of specific articles produced in a factory in which 
children were employed, and yet to remove any ban on’ shipment 
from an establishment which for thirty days had employed, 
only adult labor. 

No fault was found with the statute under the due-process 
clause of the Fifth Amendment, nor was there any consideration 
. of the question whether the prohibition on foreign commerce 
might be sustained although that on interstate commerce was 
void. Not.a few opinions of the Supreme Court, it will be re- 
called, have implied that the power over foreign commerce is 
absolute. Such declarations, however, probably have no bear- 
ing- on a statute which a court holds not to be a regulation of 
commerce at all. . 

The Child Labor case came before the court in a bill brought 
by two children through their father as ‘‘next friend” against a . 
federal distriet attorney to enjoin the enforcement of the act. 
The propriety of the procedure was not questioned in the Su- 
preme Court. The injunetion granted below was sustained on 
the ground that the act was unconstitutional in that it was not 
a regulation of interstate commerce and was an invasion of the 
reserved powers of the states prohibited by the Tenth Amend- 
ment. Mr. Justice Day, for the majority, said that ‘‘the act in 
its effect does not regulate transportation among the states, but 
aims to standardize the ages at which children may be employed 
in mining and manufacturing within the states.” To this, the 
minority answered through Mr. Justice Holmes that it did 
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both: “The statute in question is within the power expressly 
given to Congress if considered only as to its immediate effects; 
EJ if invalid it is so only upon some collateral ground.” 
The majority concentrated their attention on the collateral 
ground which the minority thought was not within the compe- 
tence of the court to consider, pointing out that previously the 
court had ‘‘excluded any inquiry into the purpose of an act 
which apart from that purpose was within the power of Congress.” 

In dealing with the precedents which had sanctioned con- 
gressional prohibitions of interstate transportation, Mr. Justice 
Day declared that “in each of these instances the use of inter- 
state transportation was necessary to the accomplishment of 
harmful results,” whereas the products of child labor ‘‘are in 
themselves harmless.” To this, Mr. Justice Holmes answered: 
“Tt does not matter whether the supposed evil precedes or fol- 
lows the transportation. It is enough that in the opinion of 
Congress the transportation encourages the evil.” 

As to the Tenth Amendment, the majority insisted that the 
act regulated manufacture and that the regulation of manufac- 
ture was one of the reserved powers of the states. The answer 
of the minority was as follows: 

“The Act does not meddle with anything belonging to the 
States. They may regulate their internal affairs and their do- 
mestic commerce as they like. But when they seek to send 
their products across the State line they are no longer within 
their rights. If there were no Constitution and no Congress 
their power to cross the line would depend upon their neighbors. 
Under the Constitution such commerce belongs not to the States 
but to Congress to regulate. It may carry out its views of pub- 
lic policy whatever indirect effect they may have upon the 
activities of the States. Instead of being encountered by a pro- 
hibitive tariff at her boundaries, the State encounters the public 
policy of the United States which it is for Congress to express.” 

In his dissent in the Child Labor case, Mr. Justice Holmes 
cites Weeks v. United States‘ for the point that the federal Pure 
Food and Drug Act had been held to apply ‘‘not merely to arti- 


4 (1918) 245 U. S. 618. 


50 THE AMERICAN POLITICAL SCIENCE REVIEW 


cles that the changing opinions of the time condemn as intrinsi- 
cally harmful but to others innocent in themselves simply on 
the ground that the order for them was procured by preliminary 
fraud.” The Weeks case involved the shipment in interstate 
commerce of an article labeled ‘‘Special Lemon, Lemon Terpene 
and Citral.” The circuit court of appeals had reversed the con- 
viction of the defendant on the count which charged him with 
shipping goods bearing a false and misleading label, but sus- 
tained that on the second count charging the shipment of articles 
misbranded by reason of being “offered for sale under the dis- 
tinctive name of another article.” To sustain this count, evi- 
dence had been offered showing that the defendant’s solieitor 
had secured the order by falsely representing that the article 
was pure lemon oil, though of second quality, and by exhibiting 
a sample bottle labeled merely “Special Lemon.” These repre- 
sentations made in the intended state of destination were de- 
clared by the Supreme Court to be acts of interstate commerce 
and to make the shipment of articles that did not conform to 
the representations a violation of the act. 

The constitutional questions involved in St. Louis South- 
western Ry. v. United States’ are somewhat difficult to disen- 
tangle from those of statutory construction. The interstate 
commerce commission had found that Paducah, Kentucky, 
was discriminated against in.favor of Cairo, Illinois, by reason of 
the facts that shipments of lumber from the South, instead of 
being sent by the shortest route to Paducah, were routed by way 
of Cairo, and the local rate from Cairo to Paducah added to the 
rates from the South to Cairo. The commission ordered the 
roads to reduce the Paducah rate to the level of the Cairo rate, 
leaving them free, however, to ship by the longer or shorter 
route. One road which participated in the traffic, but which 
did not reach the points of ultimate destination, contended that 
the order was not a regulation of interstate commerce and was 
wanting in due process because it compelled it to enter against 
its will into a partnership with other roads. But the court an- 
swered that the road was left free to pick any connecting carrier 


5 (1917) 245 U. S. 136. 
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it chose and therefore could still choose its partners, that it was 
not compelled to undertake any interstate commerce other than 
that in which it was already engaged, that it was diseriminating 
against Paducah as effectively as if its own rails reached that 
point, and that its acts were therefore within the commerce 
power of Congress. 

Illinois Central Railroad Co. v. Public Utilities Commission,’ 
though concerned chiefly with matters of procedure and issues of 
fact, touches constitutional questions obliquely through the rea- 
soning in the opinion. The decision reaffirmed federal power 
to prevent discrimination in interstate rates by ordering the rais- 
ing of intrastate rates; but, on account of the vagueness of the 
order of the interstate commerce commission relied on, it ap- 
plied the principle that it should never be held that a federal 
authority ‘‘intends to supersede or suspend the exercise of the 
reserved powers of a state, even where that may be done, unless, 
and except so far as, its purpose to do so is clearly manifested.” 


THE COMMERCE CLAUSE AND THE POWERS OF THE STATES 


A. State Taxation and Interstate Commerce 


The cases in which it is urged that state taxes are unwarranted 
regulations of interstate commerce fall into two main groups. 
In the first group the issue is whether the complaining taxpayer 
is entirely exempt because the tax is imposed directly on inter- 
state commerce. 

York Mfg. Co. v. Colley? held that the installation and testing 
of an ice-manufacturing plant in pursuance of a contract for the 
sale thereof was so essential to the sale as to be regarded as inter- 
state commerce when the sale was interstate. No permit there- 
fore could be required by a state of a company whose only busi- 
ness within the state was such necessary adjustment of a product 
shipped from without the state. 

$ (1918) 245 U. S. 493. See 18 Columbia Law Review 270, 31 Harvard Law Re- 


view 1031, and 16 Michigan Law Review 379. 
7 (1918) 247 U.S. 21. See 27 Yale Law Journal 1094. 
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But General Railway Signal Co. v. Virginia! passed a different 
judgment on the work of inaugurating a signal system brought 
from without the state. The work of digging ditches for con- 
duits, and of constructing and painting concrete foundations, 
which was necessary to the adjustment of the apparatus, was 
thought to be sufficiently distinct from the interstate part of the 
entire transaction as to subject the contractor to the taxing 
power’ of the state. 

So in Dalton Adding Machine Co. v. Virginia? no immunity 
was granted to a corporation that kept in the state a stock of 
machines for exhibition and trial, exchanged and rented machines 
located in the state, sold repair parts and accessories from local 
stock, maintained a repair department and occasionally sold 
machines from local stock. The opinion of Mr. Justice McRey- 
nolds contented itself with stating that a material part of the busi- 
ness was intrastate, without passing judgment on each of the 
several elements. ` 

In Cheney Brothers Co. v. Massachusetts! a state was for- 
bidden to impose a license tax on a foreign corporation that 
made no local sales but merely maintained an office as head- 
quarters for salesmen and as a place of storage for samples. 
` All orders obtained in Massachusetts were filled from stock in 
Connecticut, and no orders were binding until accepted in 
Connecticut. 

Five other corporations dealt with in this case were all held 
to be engaged in independent, intrastate business. The Copper 
Range Co. and the Champion Copper Co. conducted their fiscal 
affairs within the state. The Lanston Monotype Co. kept in 
the state a stock of material necessary for repair work, which it 
sold and attached when repairs were called for. The Locomo- 
bile Company did the same and also exchanged and sold second- 
hand cars. The Northwestern Consolidated Milling Co. kept 
agents in Massachusetts who solicited business from Massachu- 
setts retailers and turned the orders over to Massachusetts 

2 (1918) 246 U.S. 500. See 87 Central Law Journal 4. 
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wholesalers to be filled from Massachusetts stock. The fact that 
the solicitors were not agents of the local wholesalers but acted 
for the manufacturers without the state was held not important. 

The other group of cases deals with complaints that taxes on 
proper subjects are assessed by methods which involve regula- 
tion of interstate commerce." 

In Looney v. Crane Co., International Paper Co. v. Massa- 
chusetts, and Locomobile Co. of America v. Massachusetts,” 
it was held that exeises on foreign corporations which combine 
local manufaeture or local sales with interstate sales cannot be 
measured by total capital stock. This had previously been es- 
tablished in respect to foreign corporations engaged in combined 
local and interstate transportation, and some of the opinions 
had seemed to rely especially on the economic integration of 
such local and interstate business. But the court now regards 
this element as immaterial. In the International Paper case, 
Mr. Justice Van Devanter observes: “True, those were cases 
where the business, interstate and local, in which the foreign 
corporation was engaged was that of a common carrier. But 
the immunity of interstate commerce is not confined to what is 
done by the carriers in such commerce. On the contrary, it is 
universal and covers every class of interstate commerce, includ- 
ing that conducted by merchants and trading companies.” 

It had previously been held that the vice of the measure of 
total capital stock could be cured by setting a reasonable maxi- 
mum to the annual imposition. The highest maximum hereto- 
fore considered was $2,500. In General Railway Signal Co. v. 


u For general articles on the decisions grouped under this head see George E. 
Hinman, “‘ Legal Phases of State Income Taxation of Miscellaneous Corporations,” 
3 Bulletin of the National Tax Association 41, 67; and T. R. Powell, “Indirect En- 
croachment on Federal Authority by the Taxing Powers of the States,” 31 Harvard 
Law Review 572, 721, 932, “State Excises on Foreign Corporations,” Proceedings 
of the National Tax Association, 1918, and “The Changing Law of Foreign Corpor- 
ations,” 33 Political Science Quarterly 549. 

12 (1917) 245 U. S. 178. See 3 Bulletin of the National Tax Association 99, 18 
Columbia Law Review 168, and 16 Michigan Law Review 264. 

13 (1918) 246 U. S. 185. See 3 Bulletin of the National Tax Association 178, 16 
Michigan Law Review 447, and 27 Yale Law Journal 1074. 
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Virginia,’ however, the court sanctioned a tax measured roughly 
by capital stock, which might go as high as $5,000. Weight 
was attached to the fact that the tax did not ascend pari passu 
with each increase of capital, but corporations were put in 
classes, as their capital was between ten and twenty, twenty and 
. thirty, million and so on. All corporations with a capital be- 
tween one and ten million paid $1,000. This was the amount 
sustained in the case, but the court observed that “it seems 
proper, however, to add that the case is on the border line.” 
The decision was said to be dependent on all the facts of the case, 
and the court rendered a rather Scotch verdict by limiting its 
enthusiasm to the statement that “under all the cireumstances 
we cannot say that this is wholly arbitrary or unreasonable.” 
Wisconsin income taxes came before the court in two cases, 
in both of which the taxes were held not to regulate interstate 
commerce. Northwestern Mutual Life Ins. Co. v. Wisconsin 
dealt with a tax of three per cent on the gross income of insurance 
companies, exclusive of income from Wisconsin real estate and 
from premiums collected outside of Wisconsin on policies on the 
lives of nonresidents. The tax was in lieu of all other taxation 
upon personal property. The company alleged that some of 
this income was from interstate commerce, but the Supreme 
Court, without passing on the validity of the claim, held that it 
was not material, as the tax was in the nature of a commutation 
tax, and was but a method of determining the value of the prop- 
erty within the state. į 
United States Glue Co. v. Town of Oak Creek!” sustained the 
general income tax of Wisconsin which was based, not on gross, 
but on net income from all sources, including interstate commerce. 
Such burden as this imposed on interstate commerce was de- 
clared to be indirect only, and not to amount to a regulation of 
that commerce. It was distinguished from a tax measured by 
gross receipts, in that it did not vary directly with the volume of 
business, and therefore did not have the tendency to impede or 


16 Note 8, supra. 
16 (1918) 247 U. S. 132. 
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discourage the business that a tax on gross receipts would have. 
“Such a tax, when imposed on incomes from whatever source 
arising, is but a method of distributing the cost of government, 
like a tax upon property, or upon franchises valued as property.” 
It was said to constitute “one of the ordinary and general burdens 
of government.” 

This general income tax based on net income is tobe contrasted 
with a special tax on selected oceupations measured by gross 
receipts. Such a tax was held in Crew Levick Co. v. Pennsyl- 
vania!® to constitute a burden on foreign commerce, in so far 
as it sought to reach receipts from such commerce. The tax in 
question was said to bear ‘‘no semblance of a property tax, or a 
franchise tax in the proper sense,” nor to be “an occupation tax, 
except as it is imposed upon the very carrying on of the business 
of exporting merchandise,” which chanced to be the business in 
which the complainant was engaged. This remark of the court 
seems to be due to the desire to find a way to disregard the earlier 
case of Ficklen v. Shelby County Taxing District,” without con- 
fessedly overruling it; but the Ficklen case must probably be 
regarded as overruled, unless it can be discovered to have in- 
volved a tax which was really in lieu of a property tax. That 
taxes on gross receipts in lieu of all other taxes are applicable 
even to receipts from interstate commerce was reiterated in 
Cudahy Packing Co. v. Minnesota.” 

In sustaining the general income tax of Wisconsin, measured 
by net income, the court relied on Peck & Co. v. Lowe,” decided 
two weeks earlier, which held that the general federal income 
tax was not a tax on exports even when the income was the fruit 
of an exporting business. Here again the court drew the dis- 
tinction between direct and indirect, immediate and remote 
effect, and relied on the fact that the tax in question was a gen- 


18 (1917) 245 U. S. 292. See 3 Bulletin of the National Tax Association 99, 19 
Columbia Law Review 483, 31 Harvard Law Review 805, and 3 Southern Law Quar- 
terly 230. 

19 (1892) 145 U.S. 1. 

20 (1918) 246 U. S. 450. 

21 (1918) 247 U. S. 165. See 87 Central Law Journal 4, and 27 Yale Lew Journal 
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eral tax. Whether a general income tax measured by gross re- 
ceipts, which was not in lieu of all other taxes, could include 
receipts-from sources not directly taxable has not been decided, 
but the tenor of the opinion in the Wisconsin Income Tax case 
seems to negative the possibility. 

The complaint made against the Virginia license tax on those 
carrying on a merchandise business, which came before the court 
in Armour & Co. v. Virginia,” was that the exemption of manu- 
facturers selling merchandise at the factory operated to dis- 
criminate against interstate commerce. A Virginia manufac- 
turer might use his factory as an emporium without paying the 
merchants tax to which foreign manufacturers who wished a 
similar locus disponendi within the state would be subjected. 
But the court held that the alleged discrimination was based on 
a valid distinction between sales at the factory and elsewhere, 
and that such disadvantage as foreign manufacturers suffered 
‘was a mere indirect consequence of a lawful and non-diserimi- 
natory exercise of state authority,” and violated no clause of the 
federal Constitution. i i 


B. State Police Power and Interstate Commerce 


The effect of the Webb-Kenyon Law on state power over 
intoxicating liquor in interstate transit came before the court 
again in Seaboard Air Line Ry. v. North Carolina,» which 
sustained a state statute requiring railroad companies to keep 
a book containing the names of all consignees of liquor ship- 
ments, and to permit any citizen to inspect the same. It was 
urged that, as the state did not prohibit the receipt or posses- 
sion of liquor, it could not require publicity as to the recipients. 
But the court affirmed that it had been already held that under 
the Webb-Kenyon Law ‘‘a state may inhibit shipments therein 
of intoxicating liquors from another by a common carrier al- 
though intended for the consignee’s personal use where such use 


22 (1918) 246 U. S. 1. 
23 (1917) 245 U. S. 298. See 86 Central Law Journal 41, and 31 Harvard Law 
Review 659. ` \ 
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is not actually forbidden.” From this it was declared to follow 
that the state could make the shipment a penal offense, although 
possession and eonsumption was not, and that the power to 
prohibit necessarily includes the lesser power of imposing con- 
ditions intended to secure publicity. Mr. Justice Van Devanter 
dissented, without opinion. 

Two efforts of Texas to secure improved transportation service 
were resisted as interferences with interstate commerce. In 
Gulf C. & S. F. Ry. Co. v. Texas,” a statutory requirement that 
four trains each way be stopped at county seats, if so many trains 
were run, was sustained in spite of the interference with inter- 
state commerce resulting from the delay of two interstate trains. 
The particular county seat in question had a population of only 
1,500, and the court seemed to be of the opinion that the order 
would not be justified by the needs of the local community even 
though the town would otherwise be without direct sleeping-car 
service. The controlling factor in the decision was deference 
to the state’s judgment of the needs of county seats. The 
statutes of the state provided for a penalty not to exceed $5,000 
for every failure to obey a lawful order, and the road was fined 
$22,400, which was $100 for each failure to obey the order in 
question. This fine was sustained, on the ground that the road 
had only itself to blame for its sad plight, since it had failed to 
avail itself of the privilege offered by the state to bring a suit to 
test the validity of the order. Mr. Justice Holmes remarked, 
however, that “the case in all its aspects is somewhat extreme,” 
and the Chief Justice and Justices McKenna and McReynolds 
dissented. 

A different fate met the order of the state commission re- 
quiring passenger trains within the state to ‘‘start from their 
point of origin and from stations on the line in accordance with 
advertised schedule, allowing them not to exceed thirty minutes 
at origin or points of junction with other lines to make connec- 

24 The case seems to go further than Clark Distilling Co. v. Western Maryland 
Ry. Co., (1915) 242 U. S. 311, and to hold that the Webb-Kenyon Law applies 
even though the state prohibits neither receipt nor possession. See 2 Southern 
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tion with trains on such other lines, and not exceeding ten min- 
utes more if at the end of thirty minutes the connecting trains 
were in sight.” Missouri, K. & T. Ry. Co. v. Texas? held that this 
order, in so far as it undertook to fix the time allowed for stops 
in the course of interstate transit, imposed a burden that ‘‘not 
only was serious but was unwarranted as well as unjust.” The 
court was of opinion that the company would not comply with 
the order by substituting another train for the legally advertised 
train, but declared that this was hardly practical even if under 
the order it would excuse the delay of the advertised train. 

In International & G. N. Ry. Co.v. Anderson County?’ the court 
passed adversely on a contention that the observance of a pro- 
vision in the ‘charter of a railroad corporation, forbidding the 
removal of its shops and offices from a county which had issued 
bonds in consideration of such location, imposed a burden on 
interstate commerce owing to the expansion of the road and the 
character of its interstate business. The jury at the trial had 
found that no such burden was in fact imposed. The Supreme 
Court prefaced its consideration of the contention by saying 
that “the acceptance of the charter by the plaintiff in error dis- 
posed of every constitutional objection but one,” thus leaving 
room for the implication that provisions in corporate charters 
may come to constitute invalid regulations of interstate com- 
merce—a position that would seem to require the overruling of 
previously unquestioned adjudications.** An explicit decision on 
the question was rendered unnecessary by the ruling that no 
burden was imposed. On this point Mr. Justice Holmes ob- 
served: “So far as the question depended on the testimony 
adduced before the jury the verdict must be accepted, and al- 
though no doubt there might be cases in which this court would 
pronounce for itself, irrespective of testimony, whether a burden 
was imposed, we are not prepared to say that in this instance 

28 (1918) 245 U. S. 484. 

27 (1918) 246 U. S. 424. . 

28 See Railroad Co. v. Maryland, (1875) 21 Wall. 456; Ashley v. Ryan, (1894) 
153 U. S. 436; and Kansas City, M. & B. R. Co. v. Stiles, (1916) 242 U. S. 111. 


But see State v. Western & Atlantic R. Co., (1912) 138 Ga. 835, 76 S. E. 77, and 
note in 26 Harvard Law Review 539. . 


CONSTITUTIONAL LAW IN 1917-1918 59 


the State has transcended its powers. The burden if any is 
indirect.” l 

The desire of Massachusetts to regulate the distribution in the 
state of quotations of the New York Stock Exchange was frus- 
trated by Western Union Telegraph Co. v. Foster?’ on the ground 
that the distribution was interstate commerce. The state relied 
on the fact that the quotations, after being received in Boston 
over interstate wires in the Morse Code, were then translated into 
the vernacular and distributed to tickers. It appeared, how- 
ever, that the ultimate recipients of the quotations were 
determined by the New York Exchange before the message 
started from that city. The‘court said that it did not matter 
that these recipients had no direct contract relations with the 
New York Exchange, and held that the interstate character of 
the transmission was not at an end until the information reached 
its ultimate destination, thus refusing to develop a new sort of 
original-package rule to apply to such transactions. 

Mr. Justice Holmes observed that the character of the inter- 
course was to be determined by ‘‘practice, intent and the typical 
course,” and not by “title or niceties of form,” and he declared 
that “if the normal contemplated and followed course is a trans- 
mission as continuous and rapid as science can make it from 
Exchange to broker’s office, it does not matter what are the 
stages or how little they are secured by covenant or bond.” 
The effort to support the state power on state control over the 
streets met with the answer that “acts generally lawful may 
become unlawful when done to accomplish an unlawful end, and 
a constitutional power cannot be used by way of condition to 
attain an unconstitutional result.” 

Constitutional principles were the substratum of two cases?’ 
which held that, in a prosecution by a state for keeping opium 
unlawfully, it was error to exclude evidence showing that the 
acts which detained the opium in the state were incidental to 
exportation which had been authorized by the treasury depart- 
ment of the federal government, as this bore on the question 


29 (1918) 247 U. S. 105. 
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whether the goods were in transit when seized. The principle 
involved is that the state cannot apply its police power to arti- 
cles which are moving in interstate or foreign commerce as fast 
as can be reasonably expected. 

An echo of the Minnesota rate cases came before the court in 
Northern Pacific Ry. Co. v. Solum,*! in which shippers had re- 
covered in the state court the excess of an interstate over an 
intrastate rate between two points. The state court had de- 
clared that it was the duty of the carrier to ship over the shorter 
and cheaper intrastate route, but the Supreme Court held that 
this depended upon circumstances which were primarily for 
judgment of the interstate commerce commission, and that the 
state court was without authority to adjudicate the controversy 
until this essentially administrative question had been passed 
upon by the commission. With reference to the jurisdiction of 
the commission and the corresponding inhibition on state authori- 
ties, it was said curtly that ‘‘it is sufficient that one of the routes 
is interstate.” The company’s reason for using the interstate 
route was that the shorter intrastate route had severe grades. 
' It used this route for traffic going in the opposite direction. 


II. GOVERNMENTAL RELATIONS BETWEEN THE STATES 
AND THE UNITED STATES 


The familiar principle that the Constitution presupposes the 
continued existence and effectiveness of both the state and na- 
tional governments, and that neither government can through 
the exercise of its powers interfere with the necessary instru- 
mentalities of the other, was relied on in a number of cases, but 
in none was the principle found to have been violated. Omae- 
chevarria v. Idaho*® held that the police power of a state may be 
exercised to arrange priorities of grazing privileges over the pub- 
lie domain of the United States, so long as such provisions con- 


81 (1918) 247 U. S. 477. See 2 Minnesota Law Review 339. 

32 (1918) 246 U.S. 348; 31 Harvard Law Review 1164. This case is also con- 
sidered in the section dealing with police power. Justices Van Devanter and 
McReynolds dissented, but without indicating upon what ground. 
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flict with no federal statute. Sweet v. Schock® and McCurdy 
v. United States* found that the Indian lands with which they 
respectively had to deal had sufficiently passed from federal 
control to be subject to state taxation. In Johnson v. Lank- 
ford and Martin v. Lankford, two cases growing out of the 
administration of Oklahoma’s depositors’ guarantee law, it was 
held that an action against the state bank commissioner for mis- 
feasance is not a suit against the state, since a state officer may 
be delinquent without involving the state indelinquency. 

A most important issue with respect to the relations between 
the state and federal governments was raised by the endeavor 
of Virginia to secure a writ of mandamus compelling the members 
of the West Virginia legislature to levy a tax to pay a judgment 
rendered against West Virginia in favor of Virginia. The court 
left for future determination the question whether the remedy 
asked for was available to the judgment creditor, but it very 
definitely rejected West Virginia’s contention that the Tenth 
Amendment prohibited the Supreme Court from ordering a state 
legislature to exercise the governmental powers of the state.%” 
* An affirmative answer was given to the question: “May a judg- 
ment against a state as a state be enforced against it as such, 
including the right to the extent necessary for so doing of exert- 
ing authority over the governmental powers and agencies pos- 
sessed by the state?” And the court prefaced its order that the 
case be restored to the docket for reargument on the question of 
remedies, by saying: ‘‘Accepting the things which are irrevoca- 
bly foreclosed—briefly stated, the judgment against the state 


38 (1917) 245 U. S. 192. 
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35 (1918) 245 U. S. 541. See 86 Central Law Journal 285, and 31 Harvard Law 
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36 (1918) 245 U. S. 547. 

37 Virginia v. West Virginia, (1918) 246 U. S. 565. See T. R. Powell, ‘“‘Coercing 
a State to Pay a Judgment,” 17 Michigan Law Review 1. See also 12 American 
Journal of International Law 619, 31 Harvard Law Review 1158, and 16 Michigan 
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operating upon it in all its governmental powers and the duty 
to enforce it viewed in that aspect. . . . .788 


III. POLICE POWER 


The October term of 1917 is remarkable for the small number 
of cases involving questions of the police power. During the 
three preceding terms at least sixty-seven cases?’ passed on police 
measures either of the states or of Congress, and in nine cases” 
objections were sustained. Against this yearly average of 
twenty-two cases and annual death rate of three statutes and 
administrative orders during the preceding triennium, the year 
1917-1918 reports only eight cases, with two decisions adverse 
to the claimed authority. If we exclude from consideration the 
cases dealing with public utilities, we have to contrast three 
cases sustaining police statutes with a previous average of twelve, 
and to note that one statute was declared unconstitutional during 
the- past term and that the average for the three preceding terms 
was also one. 

The most important police measure to come before the court 
was the Louisville segregation ordinance which forbade migra- 
tion for residence purposes of persons of color to any block in 
which a majority of the residents were white, with a similar re- 
striction on white infiltration into colored blocks. This was 
declared unconstitutional in Buchanan v. Warley,“ on the ground 
that it unjustifiably interfered with the rights of property 
owners to dispose of their property as they saw fit, and there- 
fore took their property rights without due process of law. The 


38 For a case that has some bearing on the question whether the federal gov-, 
ernment may tax income from state securities and from state salaries, see Peck v. 
Lowe, page 73 infra, note 65. ` 

38 Of these 67 cases, 39 were concerned with the general police power, and 28 
with the control over publie utilities. 

40 Six of these involved requirements on carriers. 
°% 41 (1917) 245 U.S. 60. See S.S. Field, ‘‘The Constitutionality of Segregation 
Ordinances,” 5 Virginia Law Review 81. See also 85 Central Law Journal 422, 18 
Columbia Law Review 147, 3 Cornell Law Quarterly 133, 31 Harvard Law Review 475, 
21 Law Notes 162, 16 Michigan Law Review 109, 2 Minnesota Law Review 57, and 
27 Yale Law Journal 393. x 
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race question appeared in the opinion only by way of alleged 
but insufficient justification. 

The case before the court was evidently framed for the purpose 
of testing the constitutionality of the ordinance, as it arose from 
a bill brought by a white man against a negro for specifie per- 
formance of a contract to purchase land for a residence in a 
white district, with a proviso that the purchaser should not be 
required to accept a deed and make payment unless he had a 
right under the law to occupy the premises as a residence. On 
behalf of the ordinance it was urged that it legitimately promoted 
the public peace and the public welfare by relieving the friction 
due to race conflicts, but Mr. Justice Day answered this by 
saying: 

“That there exists a serious and difficult problem arising from 
a feeling of race hostility which the law is powerless to control, 
and to which it must give a measure of consideration, may freely 
be admitted. But its solution cannot be promoted by depriv- 
ing citizens of their constitutional rights and privileges.” 

The discussion of the cases in which race separation in railway 
carriages and educational institutions had been sanctioned has 
some faint flavor of the notion that residential segregation might 
deny to negroes the equal protection of the laws; but the opinion 
as a whole zealously guards against putting the decision on any 
such ground. All that was found evil was the interference with 
freedom to dispose of city lots. Whether residential race segre- 
gation was good or evil was not passed upon, except to declare 
that it was not sufficiently meritorious to justify a restraint on 
the alienation of real estate. 

The dryest law of any state was sustained in Crane v. Camp- 
bell,” which held that Idaho had not abridged the privileges and 
immunities of citizens of the United States, nor deprived persons 
of liberty without due process of law, by forbidding and penal- 
izing the use or possession of intoxicating liquor. One para- 
graph of Mr. Justice McReynold’s opinion regarded the prohibi- 

42 (1917) 245 U. S. 304. See 52 American Law Review 275, 31 Harvard Law Review 
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tion of possession as a proper means of preventing sale or gift. 
This was premised on “the notorious difficulties always attend- 
` ant upon efforts to suppress the liquor traffic.” The succeeding 
paragraph, however, said that the undoubted power to forbid 
manufacture, gift, sale, purchase or transportation necessarily 
negatived the existence of any constitutional right to possess, 
since ‘‘an assured right of possession would necessarily imply. 
some adequate method to obtain not subject to destruction at 
the will of the state.” 

This power to outlaw intoxicating liquor was also the basis of 
the decision in Eiger v. Garrity“ which upheld an Illinois statute 
making a judgment against a liquor dealer for loss to dependents 
of his customers, by reason of his ministrations, a lien upon the 
premises in which the liquor was sold, provided the owner 
thereof knew of the use to which the premises were put. The 
landlord whose building was subjected to the liability in suit 
complained particularly that he was given no opportunity to be 
heard in the action against the saloon keeper in which the right 
of recovery was adjudicated and the quantum of damages as- 
sessed. But the court replied that he might protect himself by 
selecting his tenant and by fixing the amount of rent and in 
other ways, and that the statute in effect made the tenant the 
agent of the landlord. The owner’s rights were said to be suf- 
ficiently guarded by allowing him to ‘be heard to deny the rendi- 
tion of the judgment against the tenant, the making of the lease 
authorizing the sale of intoxicating liquor, or, if his knowledge . 
of such use be the issue, he may be heard on that question.” 

From an Idaho sheep owner came the complaint that a statute 
prohibiting any person having charge of sheep from allowing 
them to graze on a range on the public domain previously occu- 
pied by cattle violated the Fourteenth Amendment by denying 
to sheep owners the equal protection of the laws and abridging 
their privileges as citizens of the United States. But Omaeche- 
varria v. Idaho“ held the complaint without merit, finding that 
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under the circumstances cattle required a protection against en- 
croachment by sheep that sheep did not need against cattle, 
since sheep would graze with cattle but cattle would not graze 
with sheep. Segregation was necessary, and, in view of the sit- 
uation in the state, the adjustment made was regarded as fair 
to the interests of both groups of stock owners. Justices Van 
Devanter and McReynolds dissented, but whether on the due- 
process point or on the decision that the state had not trespassed 
on federal authority does not appear. 

Five cases involved that branch of the police power which 
controls the activities of public-utility enterprises. Pennsyl- 
vania R. Co. v. Towers‘ held that where a railroad company 
has already established commutation rates for suburban service, 
the state may regulate such rates within the limit of reasonable- 
ness, and fix them below those charged for regular service, since 
the service to commuters is of a special character differing from 
general passenger service. Great Northern Ry. Co. v. Minne- 
sota‘ sanctioned a requirement that a railroad company con- 
struct across its right of way a suitable sidewalk to connect with 
and correspond to the walk on the abutting property. Chicago, 
M. & St. P. Ry. Co. v. Minneapolis Civic Association‘ sustained 
an order forbidding two railroads which owned and controlled a 
corporation having nominally independent terminal facilities 
from adding to long-haul rates an additional charge for switch- 
ing over the terminal railroad, when no such charge was made 
for exactly similar service over the other terminals in the city 
operated and owned by the roads. The separate terminal cor- 
poration was found to be nothing but a facility used by the two 
roads jointly in the same way that they used their other separate 
terminals, and the court looked behind the corporate entity and 
found merely a device by which discrimination was accomplished. 

The other two cases dealt with the reasonableness of rates. 
Manufacturers’ Ry. v. United States“ involved no novel ques- 

45 (1917) 245 U.S. 6. See 85 Central Law Journal 331, 18 Columbia Law Review 
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tion of law, but was concerned with somewhat complicated com- 
putations which were found to justify an order of the interstate 
- commerce commission fixing rates for the use of terminal facili- 
ties. In Denver v. Denver Union Water Co., however, a most 
interesting and important question of law was raised. Whether 
the question was technically decided admits of doubt, owing to 
‘the dispute between the majority and the minority as to the 
proper interpretation of the ordinance complained of. - 

The city of Denver and the Denver Water Company had been 
haggling for some years over the purchase of the latter by the 
former, and had come to no agreement. Meanwhile the com- 
pany’s formal franchise had expired. The city thereupon passed 
the ordinance in question, prescribing certain rates and prefacing 
its requirement by a declaration that the company ‘‘is without 
a franchise and a mere tenant by sufferance of the streets.” In 
view of this, Mr. Justice Holmes contended for the minority, 
consisting of himself and Justices Brandeis and Clarke, that the 
company’s property should be valued at no more than what it 
would bring for other uses. Mr. Justice Pitney, however, speak- 
ing for the majority, insisted that the ordinance preseribing 
rates recognized a duty to continue the service and impliedly 
granted ‘‘a new franchise of indefinite duration, terminable by 
the city or by the company at such time and under such circum- 
stances as may be consistent with the duty that both owe to the 
inhabitants of Denver.” The property therefore must be valued 
as property in use, and not asjunk. The majority opinion would 
have been stronger if it had omitted the argument that ‘‘the cost 
and detriment to a property owner attributable to the use of his 
property by the public . . . . are measured day by day, 
month by month, year by year, and are little influenced by the 
question how long the service is to continue.” This neglects 
the fact that the plant would sell for considerably less than it 
would cost to reproduce it, on account of the power of the city 
to erect a new plant and to forbid the use of the old. 


4 (1918) 246 U. S. 178. See 31 Harvard Law Review 1036, 16 Michigan Law 
Review 438, and 27 Yale Law Journal 1095. 
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This is the point of Mr. Justice Holmes’s query “how a com- 
pany in that situation can assert a constitutional right to a re- 
turn upon the value those pipes would have if there under a per- 
manent right of occupation, as against a city that is legally en- 
titled to reduce them to their value as old iron by ordering them 
to be removed at once.” This being the legal situation, Mr. 
Justice Holmes brought to bear the argument that, as the com- 
pany “could be stopped by the city out and out, the general 
principle is that it could be stopped unless a certain price is 
paid.” He recognizes, however, that “this principle has not 
been applied in cases where the condition tended to bring about 
a state of things that there was a predominant public interest to 
prevent,” but he finds no such predominant public interest here. 

The possibility of exceptions to the rule relied on by the 
minority indicates plainly that the determining issue in each 
case must be one of policy. Mr. Justice Holmes seems to recog- 
nize a difficulty in his position when he remarks that “it may 
be said that to argue from such abstract rights is to discuss the 
case in vacuo—that practically the company cannot stop fur- 
nishing water without being ruined, or the city stop receiving it 
without being destroyed.” This he concedes to be true, but he 
answers that “it also is true and not quite so tautologous as it 
seems, that the law knows nothing but legal rights,” and that 
“the mutual dependence of the parties upon each other in fact 
does not affect the consequences of their independence of each 
other in law.” 

The solution of the difficulty seems to be that the city must go 
far enough in constructing a new plant to convince the water 
company that it is in earnest. Then a bargain may be made 
that will satisfy the city, whether it pleases the company or 
not. It is a pity that legal principles do not afford some way 
of compromise that can adjust such differences without sending 
the contestants back to their haggling. 
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IV. TAXATION 


The cases previously referred to,® holding that excises on 
foreign corporations measured by total capital stock were in- 
valid regulations of interstate commerce, declared also that the 
taxes took property without due process of law because in 
effect they fell on property outside the jurisdiction. Whether 
the same condemnation under the Fourteenth Amendment 
would be visited on similar taxes on foreign corporations not en- 
gaged in interstate commerce remains to be seen. The issue will 
depend upon whether the court is still of its ancient opinion that 
over such corporations the state holds a complete and arbi- 
trary power to exclude or eject, which justifies any lesser bur- 
dens that may be concocted. An analogous view still obtains 
with respect to domestic corporations, but there is rather strong 
evidence that the court plans to abandon the notion of arbi- 
trary power over any foreign corporation, whether engaged in 
interstate commerce or not. 

In International Paper Co. v. Massachusetts, Mr. Justice 
Van Devanter stated as a distinct proposition that “consistently 
with the due process clause, a State cannot tax property be- 
longing to a foreign corporation and neither located nor used 
within the confines of the State.” A tax measured by total 
capital stock was said to be on the entire property of a corpora- 
tion, notwithstanding the fact that it is “declared by the State 
imposing it to be merely a charge for the privilege of conducting 
local business therein.” This statement had reference to for- 
eign corporations ‘‘doing both a local and interstate business in 
several states,” but no reference to the kind of business in 
which a corporation was engaged was included in the earlier 
statement that the power of the state over foreign corporations 
‘is not unrestricted or absolute, but must be exerted in subor- 
dination to the limitations which the Constitution places on 
state action.” 

50 Cited in notes 12, 13 and 14, supra. 

51 Note 13, supra. 
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In Cheney Brothers Co. v. Massachusetts one of the com- 
plaining corporations contended that it was denied the equal 
protection of the laws because it was taxed more heavily than 
similar domestic corporations. In Northwestern Mutual Life 
Ins. Co. v. Wisconsin® a domestic corporation complained of a 
like discrimination in favor of foreign corporations. Both com- 
plainants relied unsuccessfully on Southern Railway Co. v. 
Greene, which had held in 1910 that a foreign railroad corpora- 
tion which had acquired in the state a large amount of property 
of a permanent character had thereby become ‘‘a person within 
the jurisdiction” and could object to increases of taxation not 
suffered by domestic corporations similarly situated. In dis- 
tinguishing the Greene case, the opinions of the court indicated 
that the doctrine is confined to corporations whose property is 
of a kind not readily susceptible of other uses, and that such 
corporations can object only to discriminatory increases. 

Another complaint against discrimination alleged to be a vio- 
lation of the equal-protection clause was rejected in Sunday 
Lake Iron Co. v. Wakefield. It was evident that in the year 
1911 the company’s property had been assessed at its full value, 
while other property in the township and county was generally 
assessed at not more than a third of its true worth. This rela- 
tive overassessment was thought by the victim to bring the 
situation within an earlier decision which established, as the 
court recognized, that “intentional, systematic undervaluation by 
state officials of other taxable property in the same class contra- 
venes the constitutional right of one taxed upon the full value 
of his property.” But the court found that in the case at bar 
the injustice was due to an honest inadvertence, had not occurred 
before or since, and therefore came within the rule that mere 
errors of judgment will not support a claim of unconstitutional 
discrimination. i 

52 Note 10, supra. 

53 Note 16, supra. 

s (1910) 216 U. S. 400. 


55 (1918) 247 U. S. 350. 
56 Raymond v. Chicago Union Traction Co., (1907) 207 U. S. 20. 
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» Readers of the review of decisions for the three preceding 
` years may recall the assessment of benefits for street paving by 
a method that Mr. Justice Holmes called “a farrago of irra- 
tional irregularities throughout.”” The state court, in inter- 
. preting the mandate of the Supreme Court, sustained the one- 
fourth part of the tax assessed according to foot frontage, but 
declined to make a new assessment of the three-fourths’ part 
. unconstitutionally apportioned. The quarrel came to the Su- 
preme Court again in Schneider Granite Co. v. Gast Realty & 
Investment Co.,5* which sustained the state court in both its 
rulings, but pointed out that nothing in the federal Constitution 
prevented a new assessment in substitution for the one declared 
invalid. But whether it should be made, and, if so, whether by 
the state court or by some other authority, were said to be 
matters of state law with which the Supreme Court was not 
concerned. 

The situs for taxation of intangibles, which has been a fruit- 
ful source of litigation, came before the court again in Fidelity 
& Columbia Trust Co. v. Louisville®® in which all the court but 
the Chief Justice agreed that bank deposits in Missouri were 
taxable to their owner at his domicile in Kentucky. The state- 
ment of the case included the information that the deposits 
were not used by the owner in his Missouri business, but be- 
longed absolutely to him; but this element was not mentioned in 
the opinion. The Kentucky tax was said to be one upon the 
person, ‘‘imposed, it may be presumed for the general advantages 
of living within the jurisdiction,” and it was observed that ‘‘these 
advantages, if the State so chooses, may be measured more or 
less by reference to the riches of the person taxed.” Neverthe- 


57 See 12 American Political Science Review 451. 

58 (1917) 245 U. S. 288. : 

59 (1917) 245 U. S. 54. See 3 Bulletin of the National Tax Association 77, 85 
Central Law Journal 441, 31 Harvard Law Review 786, 62 Ohio Law Bulletin 533, 
and 3 Virginia Law Register n. 8.775. On the general subject, see Charles E. Car- 
penter, “Jurisdiction over Debts for the Purpose of Administration, Garnish- 
ment, and Taxation,” 31 Harvard Law Review 905. Mr. Carpenter does not 
mention the principal case, although it was discussed in a note in the Harvard 
Law Review two issues before the publication of his article. 
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less it was later declared that “it is unnecessary to consider 
whether the distinction between a tax measured by certain 
property and a tax on that property could be invoked in a case 
like the present,” because, ‘whichever this tax technically may 
be, the authorities show that it must be sustained.” It was as- 
sumed that the deposits were taxable also in Missouri, but Mr. 
Justice Holmes observed that “‘liability to taxation in one State 
does not necessarily exclude liability in another,” and the rules 
of jurisdiction over chattels were declared not to extend to 
intangibles. 

That the taxing power may be used to raise funds to establish 
a municipal wood yard to sell fuel without profit was decided 
in Jones v. Portland. The court recognized fully that the 
Fourteenth Amendment prevents the use of the taxing power for 
any but a public purpose, and that the Supreme Court must de- 
cide what purposes are public, but it observed that the test may 
vary with local conditions and that the judgments of state 
legislatures and state courts must be given great weight. While 
much of Mr. Justice Day’s opinion seemed to rest the decision 
chiefly on the approving opinion of the state court, reference 
was made to a decision of another state court sanctioning the 
use of taxation to establish a municipal heating-plant, and it 
was said that “we see no reason why the state may not, if it 
sees fit to do so, authorize a municipality to furnish heat by such 
means as are necessary and such systems as are proper for its 
distribution.” 

The federal income tax of 1913 brought eleven cases to the 
Supreme Court, but only three of them proceeded on constitu- 
tional grounds. Lynch v. Hornby‘ held that cash dividends 
paid to stockholders after the effective date of the statute were 
taxable to them as income, although they came from a surplus 
accumulated by the corporation before the enactment of the 


80 (1917) 245 U.S. 217. See C. C. Maxey, ‘Is Government Merchandising Con- 
stitutional?”’ 52 American Law Review 215. See also 86 Central Law Journal 21, 
3 Cornell Law Quarterly 287, 16 Michigan Law Review 263, 46 Washington Law 
Reporter 202, and 27 Yale Law Journal 824. 
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Sixteenth Amendment. Peabody v. Eisner applied the same 
doctrine to a distribution among stockholders of stocks of other . 
than the distributing corporation. Such a distribution was held _ 
to constitute income of the stockholders, in contradistinction to- 
a stock dividend of extra shares in the corporation of which they - 
are members. Such stock dividends were regarded in Towne v. 
Eisner® as not income to the stockholder but as scraps of paper 
rearranging the indicia of his.interest in the corporate assets. 

This decision was carefully confined to the interpretation of 
the word “income” as contained in the act of Congress,“ leav- 
ing it still to be determined whether stock dividends can be re- 
‘garded as “income” within the meaning of the Sixteenth Amend- 
ment. On this point Mr. Justice Holmes remarked: “But it is 
not necessarily true that income means the same thing in the 
Constitution and the Act. A word is not a crystal, transparent 
and unchanged, it is the skin of a living thought and may vary ` 
greatly in color and content according to the circumstances and 
the time in which it is used.” Later statutes of Congress will 
make it necessary to determine whether the Sixteenth Amendment 
authorizes the taxing of stock dividends as “income.” What is 
already established is that, if a stockholder gets what to him is 
income after the effective date of the Amendment and the statute, 

8 (1918) 247 U. S. 347. : 

es (1918) 245 U. S. 418. See F: R. Fairchild, “The Economic Nature of the 
Stock Dividend,” 3 Bulletin of the National Taz Association 162. See also 86 
Central Law Journal 104, 18 Columbia Law Review 63, 31 Harvard Law Review 787, 
805, 2 Minnesota Law Review 284, 3 Southern Law Quarterly 67, and 27 Yale Law 
Journal 553. 

s Among other interpretations put upon the meaning of the word “income” 
as contained in the statute were the decisions that it does not embrace alimony 
(Gould v. Gould, 1917, 245 U. S. 151) nor a transfer of assets from one corporation 
to another which is the sole owner of the transferring corporation (Southern 
Pacifie Co. v. Lowe, 1918, 247 U. S. 330) nor a sum received by a stockholder in 
excess of the par value of his stock on the dissolution of the corporation, where 
such excess was due to increases in value during a long period before the effective 
date of the statute, which increase had reached its height before the act became 
effective (Lynch v. Turrish, 1918, 247 U. S. 221). Various accounting problems 
raised by the application of the statute were passed upon in Doyle v. Mitchell _ 
Bros. Co., 47 U. S. 179, Goldfield Consolidated Mines Co. v. Scott, 247 U. S. 126, 


Hays v. Gauley Mountain Coal Co., 247 U.'S. 189, and United States v. Biwabik 
Mining Co., 247 U.S. 116, all decided in 1918. 
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that income has no immunity because its economie origins ante- 
dated the Sixteenth Amendment. 

The third decision on constitutional questions presented by the 
federal income tax is Peck & Co. v. Lowe, already referred to, 
which held that a tax on netincome from an exportation business is 
not a “tax or duty on articles exported from any state.” In 
support of the decision Mr. Justice Van Devanter declared: “At 
most, exportation is affected only indirectly and remotely. The 
tax is levied after exportation is completed, after all expenses 
are paid and losses adjusted, and after the recipient of the in- 
come is free to use it as he chooses.” 

From the standpoint of the bearing of this decision on the 
question whether Congress may now tax the income from state 
and municipal bonds, note must be taken of the following ex- 
tract from the. opinion: i 

“The Sixteenth Amendment, although referred to in argu- 
ment, has no real bearing and may be put out of view. As 
pointed out in recent decisions, it does not extend the taxing 
power to any new or excepted subjects, but merely removes all 
occasion, which otherwise might exist, for an apportionment 
among the states of taxes laid on income, whether it be derived 
from one source or another.” 

This reiterates that the words “from whatever source derived” 
which are contained in the Sixteenth Amendment confer no 
authority to tax income from state securities. The only bear- 
ing, then, of Peck & Co. v. Lowe upon that question lies in the 
possibility that a tax on the entire net income of an individual 
might possibly now be regarded as having only an indirect effect 
on such income as he might derive from the treasury of a state 
or municipality by way of salary or interest. This possibility, 
however, must be deemed somewhat remote, for there are few, 
if any, deductions to be made from the gross income from such 
sources before the taxable net income is derived, as there are 
from the gross income from an exporting business. The impor- 
tance of the distinction between gross and net income was em- 


£5 Note 21, supra. 
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phasized in United States Glue Co. v. Town of Oak Creek,“ 
previously considered. 


V. EMINENT DOMAIN 


In McCoy v. Union Elevated R. Co., a hotel owner, who 
felt aggrieved because he recovered in the state court no dam- 
ages for injuries claimed to be due to the erection of an elevated 
railroad in the street in front of his premises, asked the Supreme 
Court to hold that he had thereby been deprived of property 
without due process of law. The nub of the controversy was 
whether the road was entitled to deduct from’ the damages 
caused such benefits as the road conferred, even though those 
benefits were not peculiar to the plaintiff but were similar to 
what his neighbors also enjoyed from the increase of travel by 
their doors. The Supreme Court, in holding that general bene- 
fits need not be deducted, declared that all that the Fourteenth 
Amendment required was that just compensation be given for 
the damage, and that there was no guaranty that a person‘‘shall 
derive a positive pecuniary advantage from a public work when- 
ever a neighbor does.” l l 

Sears v. Akron" reiterated the familiar doctrine that, while 
the question whether the purpose for which land is taken by 
eminent domain is a public purpose can be settled finally only 
by the judiciary, the necessity for the taking and the extent of 
land to be taken are matters of legislative discretion, and that a 
state does not deny due process by affording owners no oppor- 
tunity to be heard with respect to such necessity and extent. 
In this case the taking was by a city, which determined for itself, 
under legislative authorization, how much land it required for a 
municipal water project. 

In Pennsylvania Hospital v. Philadelphia‘® it appeared that a 
city which had agreed for a consideration not to exercise the right 


$8 Note 17, supra. 

67 (1918) 247 U. S. 354. 

68 (1918) 246 U. S. 242. 

85 (1917) 245 U. S. 20. See 2 Minnesota Law Review 373, and 3 Virginia Law 
Register n. 8. 777. 
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of eminent domain through the grounds of a hospital, later pro- 
ceeded to do so. ‘‘As the result of proceedings in the state court 
the purpose of the city was so shaped as to cause it to seek to 
take under the right of eminent domain, not only the land de- 
sired for the street, but the rights under the contract” not to use 
the power of eminent domain. The Supreme Court sustained 
the taking, but implied that the contract not to take in no way 
affected the situation, since it was initially void because the power 
of eminent domain could not be contracted away. The opinion 
of the Chief Justice is interesting for the statement that “if the 
possibility were to be conceded that power existed to restrain by 
contract the further exercise by the government of its right to 
exert eminent domain, it would be unthinkable that the exist- 
ence of such right of contract could be rendered unavailing by 
directing proceedings in eminent domain against the contract, for 
this would be a mere evasion of the assumed power.” This of 
course does not prevent a state court from taking a different view, 
since it may recognize as contracts what the federal Constitution 
would not require it to recognize, and may award damages for 
takings by eminent domain in excess of what the Supreme Court 
would require. 


VI. COMPULSORY MILITARY SERVICE 


If any genuine doubts existed as to whether the Supreme Court 
would sustain the Selective Service Law, they were effectively 
dispelled by the opinion of the Chief Justice in the Selective 
Draft Law Cases.?° The argument that “compulsory military 


70 (1918) 245 U. S. 366. The “Selective Draft Law Cases” is the title given 
by the official reporter to Arver v. United States and five other cases decided in 
the same opinion. See 24 Case and Comment 821, 6 California Law Review 222, 4 
Iowa Law Bulletin 122, 16 Michigan Law Review 376, and 27 Yale Law Journal 575. 

For other cases involving interpretations or applications of the Selective Draft 
Law, see Jones v. Perkins, 245 U. 8. 390; Goldman v. United States, 245 U. S. 
474; Ruthenberg v. United States, 245 U. S. 480; and Kramer v. United States, 245 
U. S. 478, all decided in 1918. In the Kramer case the contention was raised that 
the indictment was defective in that it did not state that the defendant who had 
failed to register was a citizen of the United States or a person not an enemy 
alien who had declared his intention to become such a citizen. The contention 
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service is repugnant to a free government” was said to be based 
on a premise “so devoid of foundation that it leaves not even a 
shadow of ground on which to base the conclusion,” since ‘‘it 
may not be doubted that the very conception of a. just govern- 
ment and its duty to the citizen includes the reciprocal obliga- 
tion of the citizen to render military service in case of need and 
the right to compel it.” The contention that compulsory mili- 
tary service imposed involuntary servitude was similarly dis- 
posed of in the concluding paragraph of the opinion, in which 
it was said: 

“Finally, as we are unable to conceive upon what theory the 
exaction by government from the citizen of the performance of 
his supreme and noble duty of contributing to the defense of the 
rights and honor of the nation, as a result of a war declared by 
the great representative body of the people, can be said to be 
the imposition of involuntary servitude in violation of the prohi- 
bitions of the Thirteenth Amendment, we are constrained to the 
conclusion that the contention to that effect is refuted by its 
mere statement.” 

More distinctly legal consideration was given to the objection 
that Congress was not vested with the power exercised. It was 
pointed out that the provision of the Constitution relating to 
congressional power ‘over the militia was entirely distinct from 
that giving power to raise and support armies, and that the lim- 
itations surrounding the exercise of the former had therefore no 
application to the use of the latter. To attempt to limit the 
power to raise armies to raising them by invitation was said to 
challenge the existence of all power, ‘‘for a governmental power 
which has no sanction to it and which therefore can only be exer- 
cised provided the citizen consents to its exertion is in no sub- 
stantial sense a power.” 

The argument that at the time of the adoption of the Consti- 
tution national citizenship was derivative from state citizenship 


was held unfounded in view of the fact that all persons between. the designated 
ages were required to register under the law and it was stated that the defendant 
was between the designated ages, thus holding that those not liable to service may 
still be required to register. 
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and that therefore Congress could not so exercise its power to 
raise armies as to cause national citizenship ‘‘to lose its depend- 
ent character and to dominate state citizenship” was said to deny 
to Congress the power to raise armies which the Constitution 
confers. ‘That power by the very terms of the Constitution, 
being delegated, is supreme.” And to this was added that 
the Fourteenth Amendment, which completely ‘broadened the 
national scope of the Government’ under the Constitution by 
causing citizenship of the United States to be paramount and 
dominant instead of being subordinate and derivative, and 
therefore, operating as it does upon all the powers conferred by 
the Constitution, leaves no possible support for the contentions 
made, if their want of merit was not otherwise so clearly made 
manifest.” 

The administrative provisions of the act were likewise found 
to be free from fault. The contention that the exemption of 
ministers and theologieal students was either an establishment 
of religion or a prevention of the free exereise thereof was found 
possessed of an unsoundness so apparent that it was not necessary 
* to do more than state it. The alleged vesting in administrative 
officers of legislative and judicial power was found to be effectively 
disposed of by previous decisions. And it was declared that ‘‘the 
contention that the act is void as a delegation of federal power to 
state officials because of its administrative features is too wanting 
in merit to require further notice.” Here perhaps one might 
have wished for fuller consideration, in view of the bearing of the 
question on other possible efforts at coöperation between the 
national and state governments. 

In Cox v. Wood,” decided four months later, the claim that a 
person subject to the draft was entitled to be discharged because 
the call was for service in a foreign country was dismissed as not 
entitled to original consideration, since it had been effectively 
disposed of by what had been said in the Selective Draft Law 
Cases. All the arguments advanced in support of the claim were 
found to rest upon the erroneous confusion of the power over the 
militia with the power to raise and support armies. 


(To be concluded.) 
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The November Elections. The most noteworthy results of the 
thirty state elections in November were the reélection of Governor 
Cox (Democrat) in Ohio and the apparent election of Senator Alfred E. 
Smith (Democrat) in New York. Although the statewide prohibition 
amendment was adopted in Ohio by a majority not far from 15,000, 
Governor Cox, the candidate of the “wet” interests, defeated ex- 
Governor Willis (Republican), the “dry” candidate, by about 10,000 
majority. Willis’ defeat is attributed chiefly to his alleged pro-German 
utterances before the war. Governor Cox was the only Democratic 
state officer reélected, the Democratic state auditor holding over for 
two years more. 

In New York on the face of the returns, Senator Smith had a plural- 
ity around 12,000. For Governor Whitman’s defeat, the following, 
reasons have been advanced: the exceptionally high standing of the 
Democratic candidate both in point of ability and personal character 
and popularity, reönforeed by the resources and united support of 
Tammany; the poorly concealed hostility of the “Old Guard” or Barnes- 
Wadsworth faction, in combination with the “wet” interests who were 
displeased with the governor’s friendliness toward the federal prohibi- 
tion amendment and his indorsement by the Prohibition party; the 
widespread feeling that the governor had neglected his official duties 
and perverted his office in order to promote his prospects for winning - 
the presidential nomination in 1920; and the disaffection of influential 
agricultural organizations which hitherto have been stanch support- 
ers of the Republican administration. The only other successful Dem- 
ocrat on the state ticket was the candidate for lieutenant governor. 
The legislature has a Republican majority in both houses, and for the - 
first time two women have been elected to the assembly. Under a 
recent noteworthy amendment to the New York election laws, a fresh 
set of election officers went on duty as soon as the polls closed in order 
to relieve the polling officials who had been on duty all day of the ardu- 
ous task of counting the ballots and making the returns. The innova- 
tion is reported to have Worked well, and apparently deserves to be 
widely copied. 
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For the first time in New York history, women participated in a gen- 
eral election on a footing of equality with male voters. In New York 
City nearly half a million women took the trouble to register, and in 
the state as a whole it is estimated that not far from a million women 
qualified as voters. Full suffrage for women was adopted in Michigan 
and in South Dakota. In Oklahoma there was a large majority in 
favor of full suffrage; but the constitution requires a majority of the 
total vote cast at the election, and, according to the secretary of state, 
there has been some uncertainty as to what constituted the total vote, 
although indications are that the measure has been adopted. Woman 
suffrage was defeated in Florida, and also in Louisiana by the New Or- 
leans vote, although a majority of the voters outside the city seem to 
have favored the suffrage amendment. 

The attitude of legislative candidates toward the federal prohibition 
amendment played an important, though not very conspicuous, part 
in many of the state elections. Although complete data on this point 
is not at hand, it appears certain that several of the newly elected leg- 
islatures will ratify the federal amendment; and it appears safe to in- 
clude in this forecast California, Colorado, Illinois, Ohio, New York 
and Vermont. The last state, like Ohio, elected on the same day a 
“wet” governor and a “dry” legislature. Statewide prohibition 
amendments were adopted in Florida, Nevada, Ohio, Wyoming, and 
were defeated in California, Missouri, and in Minnesota by only 756 
votes. Although prohibition won in Ohio, the “wets” were successful 
in carrying a unique constitutional amendment reserving to the people 
the power to approve or reject an action of the general assembly “rai- 
fying any proposed amendment to the constitution of the United 
States.” If the “wets” invoke such a referendum after ratification of 
the federal prohibition amendment, as seems to be their intention, some 
interesting questions of constitutional law are likely to be raised. 

Nineteen constitutional amendments, submitted by the constitu- 
tional convention, were approved by the voters of Massachusetts. 
Most important among these were the amendments providing for a 
restricted form of the initiative and referendum, biennial state elections 
to begin in 1920, and empowering the legislature to enact a compulsory 
voting law. North Dakota is believed to be the only other state with 
such a constitutional provision as the last named, but no legislation 
has been enacted under it. 

Despite obstacles rendering it difficult if not impossible for voters 
absent with the American expeditionary forces in Europe to take ad- 
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vantage of the absent-voting laws enacted by a large number of states, 
it appears that a good many thousand soldiers voted in the various 
cantonments in this country. An investigation of the operation of 
both civilian and military absent-voting laws in this election might 
furnish material for an interesting study. 


Until ten days before the election, the congressional campaign was 
extraordinarily dull and lifeless, due in part to popular interest in the 
war, the liberty loan campaign, the influenza epidemic, and to the ab- 
sence of any outstanding issue between the two leading parties. In the 
house elections there was‘a total of 51 party changes, in which the 
Republicans gained 38 seats (mainly in the middle-west) and the Dem- 
ocrats 13 (mainly in the east). 

In the senatorial contests the Democrais‘lost seats in Colorado, 
Delaware, Illinois, Kansas, Missouri and New Jersey... In Massachu- 
setts ex-Governor Walsh (Democrat) defeated Senator Weeks, the first 
time that a Democrat has been elected to the senate from that state 
since Robert Rantoul was elected in 1850. This Democratic success in 
New England was offset by the Republican success in Missouri, where 
Judge S. P. Spencer defeated ex-Governor John W. Folk. 

As.a result of these changes, the next Congress will comprise in the 
house 238 Republicans, 193 Democrats, 2 independents, 1 Socialist, 
and 1 Prohibitionist, giving the Republicans a clear majority of 41; in 
the senate the party division will be 49 Republicans and 47 Democrats, 
a Republican majority of 2 replacing the present Democratic majority 
of 8. 

This party overturn is in reality less impressive than might be in- > 
ferred from the size of the Republican house majority. In no section 
of the country, unless Ohio and Kansas may be regarded as exceptions, 


! These figures are based upon the “Unofficial List”? of members of the 66th 
Congress, compiled by the clerk of the house, dated November 14. A few 
seats are likely to be contested. 

The Republican gains were distributed as follows: six in Ohio, four in Indiana 
and Kansas, three in New York, Pennsylvania, Missouri and Nebraska, two in 
Colorado, and one in California, Delaware, Illinois, Kentucky, Maryland, Michi- 
gan, New Mexico, Rhode Island, Washington and West Virginia. The Demo- 
eratic gains were made in the following states: five in New York, three in New 
Jersey, two in Pennsylvania, and one in California, Nevada, and Oklahoma. 

The large Democratic gain in New York was partly due to the fusion be- 
tween Republicans and Democrats in certain New York City districts in order 
to prevent the election of Socialist candidates. 
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occurred anything which may fairly be called a Republican landslide, 
and the Democratic mortality does not appear to be far from the nor- 
mal expectancy for the party in power in an “‘off-year” election. 

To produce this party change in the control of Congress so many fac- 
tors contributed in such varying degrees and combinations in different 
sections as to preclude the confident offermg of any simple formula by 
way of explanation. Insufficient data is at hand to warrant even a very 
satisfactory tentative appraisal of the various factors. They may be 
indicated, however, and some suggestion made respecting their possible 
influence. In the enumeration which follows, the less important fac- 
tors or those whose influence seems to have been confined to relatively 
small areas will be noted first. 

(1) Resentment at the treatment accorded by the administration to 
General Leonard Wood, in command at Camp Funston, has been men- 
tioned as not without its influence in Kansas and possibly other states. 

(2) Opposition on the part of influential publishers organizations to 
the enactment of the postal zone law was an inconspicuous factor, but 
one which, in the opinion of an important official in such organizations, 
assisted in the defeat of 59 congressmen. 

(3) The Socialist party seems to have been a factor of only negative 
importance. Fear of its possible success had much to do with the fusion 
of Republicans and Democrats in certain New York City districts. The 
Socialist congressional candidates in twelve Manhattan districts were 
all defeated, including Meyer London, the only Socialist in the present 
Congress, and Morris Hillquit who ran for mayor of New York in 1917. 
Victor Berger of Milwaukee will be the only Socialist in the 66th 
Congress. 

(4) The Non-Partisan League was undoubtedly a factor of impor- 
tance in state elections, and apparently also in congressional elections in 
North Dakota, Montana, Minnesota, Nebraska, and perhaps in other 
states. In spite of the charges of disloyalty which have been preferred 
against some of the officials of the league, its influence does not appear 
to be growing less, at least not in North Dakota, the state of its earliest 
successes. 

(5) Woman suffrage organizations were active in several senatorial 
contests, but it is difficult to find justification for the claim that the 
general result of the election is a strong rebuke to the Democratic 
party for its treatment of the federal suffrage amendment. The oppo- 
sition of the suffragists seems to have contributed in some measure to 
the defeat of Senator Weeks (Republican) in Massachusetts and Senator 
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Saulsbury (Democrat) in Delaware, both of whom had opposed the 
federal amendment. Suffragist opposition to the reélection of Senators 
Baird of New Jersey (Republican) and Borah of Idaho (Republican) and 
to the election of Mr. Moses (Republican) in New Hampshire, whose 
position was doubtful, apparently caused these candidates to run behind 
their party tickets. At the same time new senators favorable to the 
suffrage amendment were elected in South Carolina, Kentucky and New 
Jersey. 

(6) The voting record of congressional candidates for reélection, on 
the principal preparedness and war measures in the 64th Congress and 
two such measures in the 65th Congress, figured prominently in many 
districts, including at least three Iowa districts where unsuccessful ef- 
forts were made to defeat the present Republican members of the 
house on the ground that they had not supported all the war measures. 
The work of the National Security League deserves mention in this con- 
nection. The league circulated widely a chart showing the voting 
records of members of the house on preparedness and war legislation. 
On the league’s “Roll of Honor,” which included the names of those 
who had voted “right” on all eight test measures, were 47 names, 
of whom 43 were Republicans and 4 were Democrats; 7 of these 
were not renominated, 3 were defeated and 37 were elected. Of the 
117 candidates who voted “wrong” on from five to eight of the test | 
measures in both Congresses, 24 were not renominated, 79 were elected, 
of whom 53 came from the South, and 14 were defeated. Of the 20 
members of the 65th Congress only, who voted “wrong” on the two 
measures coming before that Congress, 7 were not renominated, 10 were 
elected, of whom 5 were from the South, and 3 were defeated. 

(7) Resentment at congressional price-fixing for wheat was clearly 
a factor in Kansas, and probably in other wheat-producing states. This 
legislation was associated in the public mind with Southern influence in 
Congress which prevented price-fixing legislation for cotton, and with 
the operation of the seniority rule in house committee assignments 
whereby Southern representatives who held more or less pronounced 
pacifist views were at the head of important committees. Republican 
gains were mainly in the rural districts of thé middle-west. 

(8) Taxation is never relished, and the policy of imposing heavy war 
taxes inevitably incurred opposition. To this was added charges of 
sectionalism in the revenue measures. The indiscreet declaration of 
the Southern chairman of the committee on ways and means to the ef- 
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fect that the North having forced the country into the war should pay 
the bill, was given wide circulation by the Republican press and leaders, 
and it probably had something, and in the opinion of the New York 
Times had much, to do with the Democratic defeat. Mention may 
also be made of the wide dissatisfaction in business circles with the 
present Congress for its dilatoriness during the last session in preparing 
the new war revenue act, a circumstance which led one of the most loyal 
of administration newspapers to characterize Congress as ‘“‘our one 
great slacker.” j 

(9) Presidential influence was openly exerted in the congressional 
primaries and elections to defeat Democratic senators and representa- 
tives who had voted against administration measures or who had been 
more or less outspoken in their criticisms of administrative policies. 
Apparently in large measure as a result of executive condemnation, ex- 
Governor Blease of South Carolina, running for the senatorial nomina- 
tion, and Senators Vardaman of Mississippi and Hardwick of Georgia, 
and also Representatives McLemore and Slayton of Texas were de- 
feated in the primaries. On the other hand, Representative Huddle- 
ston of Alabama won renomination and reélection in spite of executive 
opposition vigorously expressed. The President likewise actively but 
unsuccessfully intervened in behalf of Democratic senatorial candidates 
in Rhode Island, New Jersey, New Mexico and Michigan. In other 
states senatorial candidates appealed for support on the ground that 
they were loyal administration men, notably in Illinois and Missouri, 
and in the absence of any executive disavowal, the public inferred that 
they were administration candidates. The President indorsed the re- 
election of Senator Nelson (Republican) from Minnesota, and no Dem- 
ocratie candidate was formally nominated in that state. 

The foregoing enumeration is believed to include the principal factors 
in the campaign until shortly before the election. Taken singly, or 
even in certain possible combinations, they hardly account for the party 
overturn either in Congress as a whole or in more than a few states and 
districts. In the aggregate there was a good deal of dissatisfaction 
with the record of Congress and with some actions of the administra- 
tion; but it was widely diffused and generally uncrystallized. The ad- 
ministration had been in the main accorded loyal support by Republican 
as well as Democratic party leaders, while among the rank and file party 
lines had become indistinct. Even the President’s activity in particu- 
lar cases in the primaries and eleetions provoked little more than local 
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resentment, for the public has come to regard such action as a defensible 
exereise of the President’s functions as a party leader. Such seemed to 
be the state of the publie mind that thousands of more or less dissatisfied 
voters might have allowed the election to go by default or have voted 
for Democratic candidates. 

But new factors entered during the last few weeks of the campaign. 
The correspondence with the German government was openly criti- 
cized, and as the prospects for peace developed it became more evident 
that the President could not count on the same degree of united sup- 
port for the problems of peace and reconstruction as for the conduct of 
the war. Under these circumstances the President issued a frank ap- 
peal for the election of a Democratic Congress, in order to maintain 
unity of action in the government. 

This appeal had the immediate effect of arousing the open antagon- 
ism of Republican leaders, dispelled the apathy which had character- 
ized the campaign up to that time, and tended to stiffen party lines and 
to arouse party zeal and enthusiasm. To some it has seemed the main 
` factor in crystallizing the latent elements of dissatisfaction, and in 
repelling Republican and independent voters who were hesitating as to 
the course they should follow. It appears that, at least in some sec- 
tions, Democratic managers regarded the President’s action as a liability 
rather than an asset. 

On the other hand it has been argued that the President’s appeal 
served to prevent a still more serious defeat for his party. Reference 
was made to similar-appeals by Republicans, as in the campaign of 1898 
and Lincoln’s adage about swapping horses, in the campaign of 1864. 
As between these conflicting interpretations it is difficult, if not impos- 
sible, to make a clear decision. But the sectional distribution of party 
gains and losses indicates that local rather than general factors were 
of most importance in the result. 

If any single generalization seems justified, the result of the election 
should be regarded less as a Republican victory than as a rebuke to the 
Democratic party. It is certain that the Republicans have received no 
mandate to engage in merely destructive criticism or obstructive tactics 
toward administration measures, and the party has yet to develop an 
effective leadership or constructive program of its own for the prob- 
lems to be faced. \ 

The Republican party will be on probation for the next two years. 
Its first real opportunity to serve the nation and incidentally itself— 
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an opportunity which is at once a measure of its duty and responsibility 
—will present itself in connection with the reform of congressional or- 
ganization and procedure. By setting aside the seniority rule in com- 
mittee assignments, by discontinuing useless committees and the spoils 
incident to the present committee system, by insuring publicity for 
caucus and committee proceedings, and by substituting an effective 
budget system for the present lax, wasteful, and uncorrelated methods 
of handling financial legislation, the party will strengthen itself with the 
increasingly large body of independent voters. Before attempting to 
reconstruct the nation, Congress should take up boldly and courageously 
the task of reconstructing itself. 
P. Orman Ray. 


Northwestern Unwersity. 


Proposed Governmental Changes in Pennsylvania.—The revision 
of the Philadelphia city charter and of the constitution of Pennsylvania is 
now being actively discussed. The Committee of Seventy, a local civic 
organization, has called a general conference on the city charter. A 
wide participation by leaders in civic life is promised. Public attention 
is directed towards the desirability of a smaller city council with a 
single body to supplant the larger bicameral councils that have per- 
sisted in Philadelphia despite changes elsewhere. 

It is also possible that an extension of the home rule principle may be 
worked out to give the city greater freedom of action on important local 
questions. Other features of modern municipal advance will undoubt- 
edly receive consideration, such as the short ballot and authority to 
make use of excess condemnation in connection with proposed public 
works. By such condemnations the city government and treasury 
would expect to share in the increases in property values that go with 
public improvements. Philadelphia has lost the opportunity to do 
this in connection with the extensive boulevard plans now under way, 
but the right would be of value in the proposed Delaware River bridge 
construction, the location of which has just been recommended to the 
joint New Jersey-Pennsylvania Bridge Commission. A-part of the 
cost of this structure could be provided for by allowing the city to con- 
demn and acquire large sections of the surrounding real estate at the 
Philadelphia end of the bridge and to hold or resell this property. 

The charter revision movement has received added impetus from the 
vital question of subway construction and from the unprecedented ex- 
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tension of the city’s industries southward along the Delaware. This 
district has been manufacturing one-half of the American output of 
munitions; it also includes the Hog Island shipyard and the electrical 
apparatus plants. While most of it is now outside the corporate limits, 
a strong effort will be made to extend the city’s boundaries southward 
to include this new industrial region. The acute housing problems 
that have arisen from this sudden growth may also find recognition in 
the new charter. ` ° 

The present state constitution dates back to 1873. Although most 
of the larger and growing commonwealths have meanwhile brought 
their fundamental laws into harmony with new conditions, Pennsyl- 
vania’s document still remains in substantially unchanged form. Many 
features are not included which in other states are now taken as mat- 
ters of course. Newspaper report attributes to Governor William C. 
Sproul the desire to have a constitutional convention draft a new docu- 
ment, rather than to have the legislature attempt to bring the present 
one up to date by the process of amendments. The convention, if 
called, will see a marked divergence of opinion between those who 
favor a stronger state government and those who fear such a change. 

: . James T. Young. 
University of Pennsylvania. 
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Constitution Making in Arkansas. On December 14, 1918, for the 
first time since 1874, the people of Arkansas (or rather, a small propor- 
tion of them) voted upon the adoption of a new constitution. In 1917 
the legislature, in response to a growing but not overwhelming de- 
mand, called a convention. The Democratic party called a primary and 
one was held in most of the counties. The vote at the final elec- 
tion (July) was light. A few Republicans were elected from counties 
strongly Democratic. Lawyers were in a large majority. 

The call for the convention had been made before the United States 
entered the war. Before the election there was some demand for a 
special session of the legislature to repeal the law providing for the con- 
vention. The convention met in November, 1917, when a determined 
effort was made to adjourn sine die on the ground that the war had so 
altered conditions that the time was inopportune for writing a new con- 
stitution. However, this effort failed and the convention voted to 
appoint committees to consider different topics and adjourned till the 
following July. On reassembling, the convention took up the report of 
its committees and finished its work in about six weeks. 

The result was the resubmission of the old constitution with numer- 
ous minor changes and a few of considerable importance, but none 
very radical. This conservatism was not wholly due to the conserva- 
tive character of the members, but partly to the fear that radical pro- 
posals would result in the rejection of their work. For example, the 
convention voted for a unicameral legislature of 35 members, but later 
reversed this action for the old system. They also voted for the pro- 
gressive land tax in principle and instructed a committee to bring in a 
provision for it, but never could agree on the details. However, the 
maneuvers of the landed interests probably had something to do with 
this. 

Some of the noteworthy changes were: provision for woman suf- 
frage; prohibition (already in force by law); attempts at further restric- 
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tion on local legislation by the legislature; putting the legislators on a 
salary; providing for quadrennial sessions; forbidding state officials to 
stand for reélection or to run for another office while in office or to re- 
sign in order to run; creating a budget committee; creating the office of 
lieutenant governor; consolidating the railroad and tax commissions 
into a corporations commission and making it appointive; forbidding 
the state, counties, and municipalities to expend for ordinary items 
any sum in excess of the revenue for the year; allowing the issuance of 
bonds on the approval of 60 per cent of the electors (now forbidden 
except to the state); adding two members to the supreme court and al- 
lowing it to sit in two divisions; allowing jury verdicts by five-sixths vote 
in civil and misdemeanor cases; providing for juvenile courts; fixing a 
minimum of six months for public schools; fixing the location of state 
institutions where now located so as to hold the university at Fayette- 
ville; extending the initiative and referendum to localities and removing 
the restriction on the number of amendments which may be submitted 
under it. 

The constitution was defeated by about 3,376 majority in a total 
vote of about 44,934. The vote usually polled in gubernatorial elec- 
tions is about 165,000. ~ 

No one thing caused the defeat. The initiative and referendum se- 
cured in 1910 was unsatisfactory after the supreme court held that it 
had not changed the limitation on the number of amendments that 
might be submitted at one time (three) and that it did not provide for 
‘local operation. The committee reported to the convention a change 
satisfactory to the friends of popular government, but reactionary 
changes were incorporated by the convention which made it very un- 
satisfactory. Of course the whisky element voted against prohibition. 
Possibly some prohibitionists voted against woman suffrage. Some 
objected to the useless ornament called lieutenant governor. One 
prominent legislator objected to the increase of pay to legislators coupled 
with shortening their time in session and the amount of work, eliminat- 
ing local legislation. Objection was raised to the consolidation of the 
railroad and. tax commissions into an appointive corporations commis- 
sion. (The tax commission is appointive.) Some objected to incor- 
porating into the constitution the publicity law, requiring the publication 
of amendments in newspapers. 

The topic always brought forward in urging the calling of the conven- 
tion was taxation and finance. In the convention much more time was 
devoted to this than to any other subject, yet the results were very 
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meager. The main changes were: allowing segregation of taxes for 
state and local purposes, allowing an income tax three years after the 
close of the war with Germany, allowing cities to issue bonds, allowing 
taxation and bonds for improvements, and exempting bonds from taxa- 
tion. The old limitations on the amount of taxes were retained and 
could not be exceeded even by popular vote. Yet the fear that the 
few changes would result in higher taxes probably turned some votes 
against the constitution. 
Dav Y. THOMAS. 
University of Arkansas. 


Health Insurance. “Voluntary insurance for sickness is one of the 
oldest institutions among European snd American peoples; but the 
entrance of the state to exercise its sovereignty by compelling indi- 
viduals to avail themselves of insuring against hazards is comparatively 
new,”! 

Germany in 1883 adopted an obligatory system; but has since extended 
the provisions by the laws of 1892, 1903 and 1911 to inelude addi- 
tional occupations and industries, to increase benefits and make vari- 
ous other improvements. Norway adopted a similar system in 1909; 
and Great Britain, a system of compulsory health insurance in 1911. 
Similar legislation has been enacted in Austria, Hungary, Luxemburg, 
Serbia; Russia, Rumania and Holland. France, Belgium, Switzerland, 
Denmark, Sweden and Iceland have adopted a subsidized, voluntary 
system. The only European countries which, like the United States, 
are without any general system are Italy, Spain, Portugal, Greece, 
Bulgaria, Albania, Montenegro, and Turkey? 

In the United States, the development of a system for compensating , 
industrial accidents and reducing the risks of hazardous employment 
has indicated the necessity for further development along similar lines 
to eliminate or reduce to a minimum the hazards of sickness and old 
age. The American Association for Labor Legislation has been fore- 
most in study and publicity for the movement. The association cre- 
ated a special national committee to study questions relating to health 
insurance in December, 1912; in June, 1913, it organized the first Amer- 
ican conference on health insurance In the following year tentative 


1 J. E. Crowell, Social Insurance. Feb., 1917., (pam.). 

2 J. B. Andrews, “Proposed Legislation for Health Insurance.” Pp. 549-558. 
Bulletin Bureau of Labor Statisties, No. 212. 

3 Irving Fisher, “The Need for Health Insurance,” American Labor Legisla- 
tion Review, March, 1917, p. 9. 
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standards for a proposed bill were published for criticism and discussion. 
In November, 1915, the tentative draft, which has since been revised 
several times, was published and further criticisms and suggestions 
. requested. 

In 1915, the California legislature passed a bill‘ creating an unsalaried 

commission of 5 members to study the question of social insurance. 
The law was signed by Governor Hiram W. Johnson on May 17, 1915, 
and went into effect the following August. The commission was organ- 
ized at Sacramento, California, September 27, 1915.5 According to 
legislative instructions, the’ commission was “to investigate and con- 
sider the various systems of social insurance now in use in different 
countries of this or other states . . . . to report statistics show- 
ing the probable expense to the state of any system that it may recom- 
mend for adoption, together-with any measures of its own relating to 
this subject that may be deemed expedient.”®. 
_ In 1916, the governors of California, Massachusetts and Nevada sup- 
ported health insurance in their inaugural messages, while the gover- 
nors of New Hampshire and Wisconsin urged investigations of the ques- 
tion. Legislative bills modeled after the standard bill of the American 
Association for Labor Legislation were introduced in the legislatures of 
Massachusetts, New York and New Jersey in the same year; bringing 
the discussion from the stage of tentative proposals to questions of im- 
mediate political expediency. . March 1, 1916, the first American legis- 
lative hearing relating to questions of health insurance was held in 
Boston. a: 

In New York, the senate’ voted for the creation of a commission to 
study the question but the assembly® adjourned without taking any ac- 
tion beyond referring the bill to the committee on ways and means. 
In Massachusetts, a commission was created: “to study the effects of 
sickness, unemployment and old age in Massachusetts, to collect facts 
as to actual experience with the several forms of insurance therefor, and 
to recommend . . . . such legislation as it may deem practical 
and expedient.’’ 


4 California: 1915,‘Session Laws, c. 275. 
5 Report of the Social Insurance Commission of the State of California, Jan. 
` 25, 1917, p. 9. 
6 Ibid., sec. 1, p. 478. N 
1 New York Senate Journal, Vol. 1, p. 483. 1917. 
8 New York Assembly Journal, p. 2169. 1917. 
5 Massachusetts Resolves, 1916, c. 157, p. 541. - 
$ \ 
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In 1917, bills relating to health insurance were introduced in the legis- 
latures of 15 states. The California and Massachusetts investigating 
commissions reported to their respective legislatures, their recommenda- 
tions having an interesting similarity: the inclusion of all low paid wage- 
earners under a system providing adequate medical care and financial 
aid during illness; the support of the system by joint contributions from 
employers, employees and the state; and the entire exclusion of all 
profit-making insurance companies from the field. The Massachusetts 
commission was continued by the general court to make further inves- 
tigations ‘‘ of the extent to which poverty occasioned by 
sickness may be alleviated, medical care for wage-earners and others of 
limited means, and measures to prevent disease may be promoted, by 
insurance.”!? Allowances for travel and other expenses were to be 
made by the governor and council. The California legislature sub- 
mitted the constitutional amendment proposed by the social insurance 
commission to popular vote in November, 1918. 

During the legislative sessions of 1917, new investigating commis- 
sions were created in the following states: Connecticut,” Illinois,” 
New Hampshire, Ohio,“ Pennsylvania, and Wisconsin. 

In 1918, the governors of New Jersey and Massachusetts in their an- _ 
nual messages recommended the adoption of health insurance as a 
means of conserving public health. No legislation resulted from the 
introduction of bills and no new commissions were created. The Mas- 
sachusetts commission made its report to the general court January 15, 
1918, submitting drafts of proposed legislation relating, among other 
things, to the extension of the facilities for medical aid; the organization 
of voluntary industrial group insurance; and recommending the estab- 
lishment of a commission to investigate further the question of state 
health insurance,“ . . . . as a measure of relief for the wage- 
` earners suffering from sickness and its consequences.” 

So far, the only measure submitted for popular vote is the California 
constitutional amendment which was defeated by a very decisive vote 


10 Massachusetts Resolves, 1917, e. 130, p. 499. 

n Connecticut: 1917, Session Laws, c. 163. 

12 Jllinois: 1917, Session Laws, p. 488. 

18 New Hampshire: 1917, Journal, p. 697, House Resolution. 

14 Ohio: 1517, Session Laws, p. 520. 

15 Pennsylvania: 1917, Session Laws, c. 414. . 

16 Wisconsin: 1917, Session Laws, Joint Resolution 24, c. 604. 

17 Report of the Special Commission on Social Insurance, Jan. 15, 1918. Sen- 
ate No. 244. See also C. D. Babcock, The A BC of en Health Insur- 
ance (pam.). 
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in November, 1918. During 1919 there are six legislative commissions 

_to report the results of their investigations and it has been estimated 
that legislation will be proposed in thirty or more states. The rapid 
development of the movement has been stimulated by the publication 
of the statistics relating to draft rejections. The attitude of various 
agencies, public and private, seems rather more favorable than at first, 
as shown by the indorsement of the American Federation of Labor in its 
annual meeting at St. Paul, Minnesota, June 10-20, 1918: 

“The enactment of workmen’s compensation laws by a number of 
state legislatures is now being followed by~the development of a favor- 
able sentiment for the enactment of health insurance laws. Already 
legislation of this kind has been considered by a number of state legis- 
latures and in addition, commissions have been created for the purpose 
of making an exhaustive study of the subject and a report to their re- ` 
spective legislative branches thereon. . 

“Central bodies and state federations of labor in several places have 
been studying the question. Some of them have approved the princi- 
ple, while others are supporting laws providing for universal health 
insurance. 

“The organized labor movement approved the enactment of work- 
men’s compensation legislation. Their approval of that legislation was 
based upon the theory that when the earning power of a worker was 
impaired by reason of an industrial accident, that he or his dependents 
should be compensated during the time he was suffering from said in- 
jury. The same rule holds good when the worker becomes incapacitated 
through illness—particularly illness due to trade or occupation. Heand' 
his family suffer through the impairment of his earning power just the. 
same when he is ill as when he sustains an injury. The organized labor 
movement of America ought to formulate a program upon this subject. 

“We therefore recommend to this convention that it authorize the 
Executive Council of the American Federation of Labor to make an in- 
vestigation into the subject of Health Insurance, particularly as it 
applies to trade or occupational disease. If approved a model bill be 
formulated and reported to the American Federation of Labor for ap- 
proval. We urge that as part of such legislation there should be em- 
bodied fundamental principles of democratic administration, and guar- 
antee to the workers of an equal voice and equal authority in the 
administration of all its features.” 

DOROTHY KETCHAM 

Columbus, Ohio. 
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Social Legislation. Employment Bureaus. The problem of em- 
ployment and employment offices was the subject of legislation in nine- 
teen states, twelve enacting laws providing for free employment agen- 
cies for general and specific classes of unemployed, six enacting measures 
regulating and controlling private employment agencies, and one, Ore- 
gon, authorizing a committee to investigate the subject of unemploy- 
ment and poverty and recommend remedial legislation. The Arkansas 
free employment bureau, maintained by the commissioner of labor, and 
the free employment offices in the state of Arizona were established by 
new statutes,! while amendments to the Colorado,? Georgia,? Minne- 
sota,4 and New Hampshire’ statutes provide for employment bureaus 
accessible to the unemployed free of charge. Illinois, Wisconsin and 
New York treated the problem of the unemployed with reference to 
special classes: discharged convicts, blind adults, and children entering 
industrial employment being the subjects in the respective states. 

The legislature of Pennsylvania enacted an interesting statute (No. 
411) providing for “increased opportunities for employment in useful 
public works” in the state during periods of “extraordinary unemploy- 
ment caused by industrial depression,” and creating a fund to be known 
as the emergency public works fund. The governor, auditor general, 
the state treasurer and the commissioner of labor and industry are con- 
stituted as an emergency public works commission for the “custody, 
management, and disposition” of the $50,000 annual fund. The only 
prerequisites necessary for applicants are that they be citizens of the 
United States and residents of the state of Pennsylvania for six months. 

Not less interesting is the law enacted by the legislature of South 
Carolina providing for a state board of charities and public welfare, of 
which at least one member must be a woman, and all of whom serve 
without pay. The duties of the board are to study nonemployment, 
poverty, vagrancy, housing conditions, and the prevention of any hurt- 
ful social condition; to “encourage employment by counties of a county 
superintendent of public welfare,” and to “coöperate with the county 
superintendent.” The county commissioners are given the power to 
create the county board of charities and public welfare, and to employ 
a county superintendent of public welfare. Among the duties of the 


1 Arkansas, ch. 21. Arizona, No. 11. 
2 Ch. 76. 

3 Ch. 88. 

4 Ch. 113. 

5 Ch. 198. 
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superintendent is that of assisting the state board in anding employment 
for the unemployed. 

The most important legislative action dealing with the regulation of 
private employment agencies was the restriction of licenses, registration 
fees, and limiting the time in which an agency may keep the registra- 
tion fee if no employment is procured. The first law enacted on this 
subject by the legislature of the state of Tennessee regulates the license 
fee according to the population of the county. Another feature of this 
law is that the applicants for employment must be advised of the gen- 
eral conditions existing at the place to which they are sent, and must be 
told of the presence or absence of any labor dispute, strike, or lockout 
then existent with reference to the employment. 

A Massachusetts bureau of immigration was created by the 1917 leg- 
islature,® consisting of five persons appointed by the governor, to serve 
without compensation, but provided with an expense fund of $10,000. 
Its purpose is to protect immigrants from exploitation and abuse, and to 
promote their assimilation and naturalization. Such legislative action is 
a means of bettering labor conditions among the immigrant population. 


Bureaus of Labor. Of the states enacting labor bureau laws, Illinois, 
creating a civil administrative code, and Wyoming, providing for its 
first commissioner of labor and statistics, deserve special attention. 
The popularity of labor bureau legislation is shown by the acts increas- 
ing the total allowance of labor bureaus and the salaries of commission- 
ers; reorganizing industrial laws and especially those concerning inspec- 
tors of industrial welfare and conditions, in some twelve of the state _ 
statutes; and the legislative action of the assemblies in the Philippines 
and Porto Rico providing in the former territory for the reduction of the 
salary of the bureau director, and in the latter for the appointment of 
an assistant to the commissioner of agriculture and labor. Mention 
should be made of the act passed by the legislature of Utah creating an 
industrial commissioner charged with inspection of factories and 
mines and gathering statistics. Massachusetts in 1918 (ch. 276) 
authorized the appointment of five additional inspectors for the emer- 
gency to serve for one year. 

The ‘civil administrative code of Ilinois” creates a department of 
labor, a department of mines and minerals and a department of regis- 
tration and education. Directors and assistant directors, approved by 


“6 Ch. 321. 
T Acts, 1917, p. 2, 
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the governor with the approval of the senate, act in coöperation with 
advisory and nonexecutive boards. The department of labor exercises 
and discharges the duties of the industrial board created by the work- 
men’s compensation law, and, in addition, performs the duties of the 
commissioners of labor, superintendents of free employment offices, in- 
spectors of private employment agencies, factory inspectors, and the 
state board of arbitration and conciliation. The department of mines 
and minerals exercises all the powers formerly invested in the state 
mining board, the state mine inspectors and the miners’ examining com- 
mission, and also seeks to promote the general welfare and safety of 
~ miners. The duties of the department of registration and education 
are to exercise the powers vested in the board of examiners of horse- 
shoers, andthe state board of barber examiners. 

Wyoming in creating a commissioner of labor and statistics inaugu- 
rated a new office in the state. The duties of the office are to enforce 
all laws relating to labor and to the health, welfare, and life of the work- 
ers of the state; to investigate industrial conditions and to report recom- 
mendations for improvement to the governor. 


Mothers’ pensions. The first laws on this subject were enacted in 
1911 when Missouri and Illinois granted sums of money to the mothers 
of dependent children. Since 1911 over thirty states have enacted 
laws covering this subject. The extension of this legislation is shown 
by the fact that six states? enacted original laws in 1917, while ten other 
states passed amendments to the former laws on the subject. The new 
legislation applies in general to fixing the relative amount to be paid to 
the mother according to the age of dependency, and other factors. 

The allowance to the parent is authorized in the Montana act only 
when the mother may be required to work regularly in the absence of 
such an allowance. The Texas law requires that the board of county 
commissioners see that the widow receiving the allowance is keeping 
the dependent children properly, and that they are properly cared for 
and fed. The board has the power to revoke an order provided for 
under the act when it deems the support no longer necessary. Arizona 
provides for local boards of child welfare in each county of the state 
directly responsible to the board of supervisors of the state. Arkansas 
makes provision for wives of husbands incapacitated for work. In 
each city, town and plantation, the legislature of Maine established a 


8 Montana, ch. 83; Texas, ch. 120; Arizona, No. 70; Arkansas, No. 326; Maine, 
ch. 222; Minnesota, ch, 223, 1917. 
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municipal board of mothers’ aid which reports to the state board. 
The law of Minnesota provides that no allowance shall be paid toward. 
the support of any child who has become “lawfully entitled to apply ' 
for and receive an employment certificate or who has ceased to be 
under the immediate care of the mother.” 

Interesting amendments to the laws of several states are seen in the 
acts of Oregon,’ Wisconsin!® and Nevada.“ The Oregon amend- 
ment requires that a mother must be a citizen of the United States, and 
of the state for three years. Members of the family over age and older 
members or friends living with the family must contribute proportion- 
ately to the expenses of the household. No assistance is given to an 
applicant who has property of an appraised value exceeding $500. The 
Wisconsin law now provides that the parent receiving aid shall file 
monthly with the judge of the juvenile or county court a statement 
showing the expenditures of the money received under this act, and the 
receipts or vouchers for the same. The judge may also require the 
mother to do such remunerative work as she can do without neglecting 
her children or her home. The amendment to the Nevada law allows 
the mother $25 per month for one child under the age of fifteen years, 
and $15 per month for each of the other children under the prescribed 
age, but the entire allowance must not be more than $55 per month. 

, HAROLD A. EHRENSPERGER. 

Indianapolis, Indiana. 


Taxation in 1917 and 1918. Classification of Property. The legisla- 
ture of South Dakota, in 1917, proposed! an amendment to the con- 
stitution, providing for the classification of property for the purposes - 
of taxation. Uniform taxes are to be levied on all property in the 
same class. “Property” includes money and credits, privileges, fran- 
chises, and licenses to do business, as well as physical property. Taxes 
may also be levied upon gross earnings, net incomes, and occupations— 
income taxes may be graduated and progressive. The legislature is 
empowered to make reasonable exemptions in the different classes. 
This amendment is a slight variant from the one proposed? in 1915, 
providing for the classification of property for the purposes of taxa- 


? Ch. 267, 1917. 
19 Ch. 289, 1917. 
u Ch. 11, 1917. 
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tion, which was not ratified by the people. Provisions omitted in the 
new amendment relate to a tax limit of two mills of the assessed valua- 
tion of all taxable property, to constitutional exemption of national, 
state, county and municipal property, and that of agricultural 
societies and of religious, educational or charitable uses, and to pay- 
ment of all state taxes to the state treasury. The occupational tax 
provision is the new feature in the 1917 amendment. 
Ohio has finally adopted? at the general election, November, 1918, 
a constitutional amendment for the classification of property for the 
purposes of taxation. Such an amendment has been proposed numerous 
times before in the past decade, and has always failed to carry. This 
amendment permits the legislature to provide for the raising of revenues 
for all state and local purposes in such manner as it shall deem proper. 
The subjects of taxation shall be classified, and the rate of taxation shall 
be uniform on all subjects of the same class, and shall be just to the 
subject taxed. Exemptions may be provided for religious, charitable, 
educational and burial societies and their property, and exemption of 
personal property, under five hundred dollars, may be granted. 
Inheritance Taxes. The legislature of Pennsylvania has imposed‘ an 
inheritance tax at a flat rate of 2 per cent upon all estates, allowing a 
discount of 5 per cent of the tax for payment within three months 
from date of death, and subject to interest at 12 per cent, if not paid 
before the end of the year thereafter. This tax applied as well to 
estates passing to illegitimate children. Upon approving this bill, 
Governor Martin B. Brumbaugh filed a protest against the principle 
of an ungraduated inheritance tax, as follows: “This bill is approved 
with the greatest reluctance. I am constrained to do so solely because 
the securities of the Commonwealth require the raising of additional 
revenue. I repeatedly urged the responsible leaders in charge of the 
legislative program to provide additional revenue . . . [by] im- 
posing a small and entirely reasonable tax . . . upon coal, oil, and 
natural gas consumed more largely without than within the State 
. [and] upon the capital stock of manufacturing corporations. 
Had these bilis] passed, this unjustially drastice tax on direct inheri- 
tance would have been unnecessary and would not have been approved. 
The senate committee, thus chose deliberately to tax the estates of poor 
and rich alike . . . against the welfare of all the people. This 
direct inheritance tax applies to all property of decedents going to 


3 Amendment to the Constitution, Art. xm, Sec. 2. 
41917, Session Laws, p. 832, 


98 THE AMERICAN POLITICAL SCIENCE REVIEW 


direct heirs. It covers estates of every size even to the smaller. There 
are no exceptions. In some states there is a graded tax, with exceptions 
to the small estates.” The governor added that such a graded tax is 
unconstitutional in Pennsylvania and his approval is given to this 
measure only in the hope that the constitutional amendment adopted 
by the legislature permitting the graded tax will be ratified by the 
people in 1919. 

North Dakota passed an inheritance tax law® providing for the 
following rates: 14 per cent on property passing to direct heirs, 3 per 
cent to aunts, uncles, and their heirs, 4 per cent to great aunts and 
their heirs, 5. per cent to other degrees or strangers in blood, with a 
surtax of 14 times the primary rates upon property amounting to 
from $25,000 to $50,000, and three times upon property amounting to 
over $50,000. 

Massachusetts? has increased its inheritance. tax 25 per cent, and 
its income tax 10 per cent, of the total amount imposed by previous - 
acts. ; . 

Income tax. In a resolution in 1917,’ the legislature of Kansas pro- 
tested against possible eneroachment of the national government upon 
state revenue, urging that ample federal revenues be provided for by 
indirect taxation. It asks that a line be drawn between the sources of . 
federal and state taxes. 

Exemptions. To encourage private forestry, Michigan® has exempted 
from taxation private forest reservations amounting to not more than 
one-fourth of the total area of the farm holding, where such tract is, 
planted with not less than 1200 trees to the acre. Such trees must be 
forest trees (not fruit bearing) as named in the act, and the reservations 
must not be used as pasture until 90 per cent of the trees are two inches 
in diameter. A description of the forest reservation must be filed 
with the county treasurer and continuous proper care must be given 
to it. The exemption applies to all values over and above a dollar an 
acre. i 

The legislatures of Massachusetts, New York, and Connecticut have 
also passed acts exempting certain other kinds of property from taxa- 
tion. Massachusetts? exempts the personal property of religious cor- 
porations, used for religious, benevolent, or charitable purposes. Con- 
necticut! exempts the mortgage bonds of any corporation, secured 


5 1917, Session Laws, ch. 231. 8 1917, Session Laws, p. 155. 
8 1918, General Acts, p. 126. § 1918, General Acts, p. 65. 
7 1917, Session Laws, p. 502. 10 1917, Session Laws, p. 160. 
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by lien upon property of such corporation with the state. New 
York" and Connecticut? both exempt bonds of state, counties and 
municipalities. 

Siate Tax Commissions. Missouri has established”? a state tax com- 
mission, to familiarize itself with all sources of income from taxation by 
the state and its subdivisions, and to investigate and supervise the work 
of the administrative officers affecting finances. The members are 
required to possess knowledge of the subject of taxation, to have had 
training in administration of revenue laws, and to be skilled in matters 
pertaining to public economy and public revenue. 

Ohio has given to the courts the right of revision over the orders of 
the state tax commission relating to the valuation of the property for 
taxation.“ The tax commission must certify its action to the property 
owner in the same form as to the county auditor and within thirty days 
from date of service, the property owner may file a petition in error in 
the court of common pleas against such order. Whereupon the tax 
commission must deliver a certified transcript of its final order and 
the evidence on which it is based, to be filed with the court which shall 
hear the case and may revene, vacate, or modify the order. Either 
party has the right to prosecute error as in other cases, and any other 

‘interested party may intervene by cross petition. 
Harry A. RIDER. 

Indianapolis, Indiana. 


1 1917, Session Laws, ch. 97. 13 1917, Session Laws, p. 542. 
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Aliens—Temporary Naturalization. In re Naturalization of Aliens 
in Service of Army or Navy of United States (U. S. District Court, ` 
June 14, 1918, 250 Fed. 316). This case raises the question whether an 
alien soldier or sailor in the service of the United States may become 
naturalized when he states upon his examination that he does not in- 
tend to reside permanently in the United States but intends to return 
to his native country as soon as he.is discharged from service. The 
court decided that while the naturalization laws are silent upon this 
point, “the intentions of Congress that there should be no naturaliza- 
tions for temporary purposes may be deduced from Act March 2, 1907, 
which provides for a forfeiture of naturalization, if the naturalized citi- 
zen:shall have resided for two yeärs in the foreign state from which he. 
came.” It is the opinion of the court that “to seek to be naturalized 
temporarily would be a fraud on the nation, and clearly in conflict. with 
the oath of allegiance.” 


Congress—Qualifications of Members—Power of State to Regulate. 
State v. Howell (Washington, October 16, 1918, 175 Pac. 569). The 
constitution of Washington contains a clause providing that judges of 
the supreme court and of the superior court shall be ineligible to any other 
office or employment during the term for which they shall have been 
elected. A judge of the state supreme court whose term would have 
expired in 1921 resigned in May, 1918, in order to become a candidate 
for membership in the national house of representatives. An injunction 
was asked to restrain the secretary of state from printing his name on the 
primary ballot on the ground that he was ineligible under the provision 
of the state constitution mentioned. The court refused to issue the 
injunction. The qualifications for membership in the houses of Con- 
gress are laid down in the Constitution of the United States and no state 
has any authority to add to or subtract from those qualifications. 
While the state, in the absence of federal legislation, has power to ar- 
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range the manner of nominating candidates for Congress, that power 
does not give it any authority to determine the qualifications of those 
seeking nominations for those offices. 


Freedom of Press—Power of Municipalities to License Circulation and 
Sale of Newspapers. Star Company v. Brush (New York, Supreme 
Court, September, 1918, 172 N. Y. Supp. 320). In the case of Star 
Company v. Brush, 170 N. Y. Supp. 987, it was decided that an ordi- 
nance of the city of Mt. Vernon, New York, forbidding the publication 
or sale of foreign language newspapers together with that of two New 
York newspapers specifically named in the ordinance was unconstitu- 
tional. Thereupon the city council and mayor of Mt. Vernon enacted 
the ordinance the validity of which is questioned in this case. This 
ordinance forbade the circulation or sale of any newspapers by anyone 
who had not first secured from the city council a license. These licenses 
were to be issued in the practically absolute discretion of the council 
and were revokable without notice. This ordinance met the fate of its 
predecessor. The court pointed out that under its provisions the city 
council had authority to say which, if any, newspapers might be sold 
and could arbitrarily suppress those which might display political hos- 
tility toward the city fathers. Such an ordinance contravenes the pro- 

“ vision of the state constitution guaranteeing freedom of the press. 


Intoxicating Liquors—Prohibition—Constitutionality. Schmitt v. F. 
W. Cook Brewing Co. (Indiana, June 28, 1918, 120 N.E. 19). The 
power of a state legislature to prohibit the manufacture and sale of in- 
toxicating liquor is no longer open to question. This case adds another 
decision to a long line of authorities. It is interesting, not because it 
presents any novel arguments in support of the prohibitory power, but 
because of the attitude which the court assumes toward an early deci- 
sion holding a prohibition law unconstitutional. ‘The principle of 
stare decisis,” says the court, “if it existed, has no application to the 
police power because there can be no property rights which are not 
subject to this power. . . . . Ifthis were not so, mistaken deci- 
sions would destroy that very power of society to protect itself and a 
new constitution would be created by the courts. Courts cannot decide 
away that which the state cannot contract away. Courts cannot make 
a new fundamental law by erroneously reading limitations into the 
Constitution not therein expressed. The principle of stare decisis is a 
rule of property the use of which does not affect the papie welfare. It 
cannot be invoked to shut off the police power.” 
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Minimum Wage—Constitutionality. Holcombe v. Creamer (Massa- 
chusetts, September 23, 1918, 120 N.E. 354). The Massachusetts 
minimum wage law was enacted in 1912 and amended during the two 
succeeding years. It provided for the creation of a minimum wage com- 
mission which could appoint wage boards to investigate wage condi- 
tions of women in individual industries and report their findings and 
determinations of what constitutes reasonable minimum wages to the 
commission. After a review of these determinations and a hearing for 
the employers concerned if they desire it, the names of such employers 
as refuse to pay the minimum wage thus declared to be reasonable are 
to be published in the newspapers throughout the state. The commis- 
sion was authorized to institute subsequent investigations to determine - 
whether or not the employers concerned are actually paying the specified 
minimum wage. This is an action by the petitioners to compel the 
respondents to give information at such an investigation to ascertain 
such compliance or noncompliance with the law. The refusal of the 
employers concerned to testify was based on the alleged unconstitu- 
tionality of the law. The law is held to be constitutional. In the first 
place a minimum wage is not imposed upon any employer by penalty 
of the law, and the only force back of it is the force of public opinion. 
The law is therefore free from the attack which might be launched , 
against a.compulsory minimum wage law. In the second place a re- 
` view of a long list of authorities indicates that in multifarious ways the 
state may constitutionally interfere with the freedom of contract be- 
tween employer and employee in the legitimate exercise of its police 
power. The regulation of the freedom of contract involved in this 
law is less rigorous than in many of those statutes. Finally since no 
criminal action may be instituted against any employer for noncom- 
pliance with the wage determinations made by the commission it can- 
not be said that an employer is obliged to incriminate himself when he 
is compelled to testify as to the fact of his observance of such wage 
determinations. 


Police Power—Freedom of Contract—Regulation of Tips. Ex parte 
Farb (California, July 30, 1918, 174 Pac. 320). This case involves the 
validity of a statute enacted in 1917 which forbade any employer from 
making it a condition of employment in his service that any employee 
must enter into a contract to surrender to such employer all tips received 
while in his employ. This law was held unconstitutional. While the 
state might in the exercise of its police power pass laws to mitigate or 


JUDICIAL DECISIONS 103 


prevent the abuses arising from the eustom of tipping, this law cannot 
be said to have any such effect and cannot therefore be said to have 
any substantial relation to the public welfare. Many different kinds 
of police regulations have been passed restricting the freedom of con- 
tract of employers and employees but in each case the purpose has been 
to protect the health, safety or morals of the employees or promote the 
general welfare. There are no such considerations of public welfare to 
justify the interference with freedom of contract herein involved. The 
court repudiates the argument that the law could reasonably be sup- 
posed to prevent fraud upon the patrons who tip. The act is, ac- 
cordingly, a violation of due process of law. 


Police Power—Ordinance Regulating Patent Medicines. Fougera & 
Co. v. City of New York (New York, October 15, 1918, 120 S. E. 642). 
Certain sections of the sanitary code adopted by the board of health 
of the city of New York provide in substance that there shall be no 
sale of patent or proprietary medicines unless the names of the ingredi- 
ents shall be registered in the department of health. This information 
is to be regarded as confidential. There must also be filed a copy of all 
advertising matter distributed with any such medicines and they are 
to be regarded as misbranded if the names of any of the ingredients are 
omitted or misstated or if any false statements are made regarding the 
therapeutic effects. The plaintiff alleges that it is the importer of cer- 
tain patent medicines from foreign countries, that it does not know the 
names of their ingredients and cannot learn them. The constitution- 
ality of the ordinance is attacked on two grounds, first, that it is an ar- 
bitrary exercise of governmental power and not within the proper scope 
of the police power, second, that it is an exercise of power in excess of 
that delegated by the legislature to the city. The court regards the 
purpose of the ordinance as legitimate. It aims directly at the preserva- 
tion of the publie health and safety and is reasonably designed to ac- 
complish that salutary purpose. There is no force in the claim that 
the ordinance requires dealers in patent medicines to give evidence 
against themselves because it merely lays down the conditions under 
which that business may be carried on and the requirement of publicity 
cannot be regarded as compulsory self-incrimination. The ordinance 
does not violate the federal constitution by interfering with interstate 
or foreign commerce since there is no conflict between it and any act 
thus far passed by Congress. The ordinance is, however, fatally de- 
fective in that it does not exempt from the application of its provisions 
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the dealers who, like the plaintiff, have on hand stocks of patent medi- 
cines the ingredients of which they do not know and cannot find out. 
In regard to the existing stores of merchandise in the hands of dealers 
the ordinance operates as an absolute prohibition of sale and not a 
mere regulation. The condition of sale is impossible of fulfillment and 
the ordinance results, therefore, in an actual forfeiture of property. 
There is no power, even in the legislature, to work such a forfeiture 
and a fortiort there is no such power which can be implied from the 
grant of authority contained in the New York City charter. Since, 
the ordinance cannot be so construed as to separate the part which is 
valid from that which is not, the whole ordinance must be declared void. 


Police Power—Time of Wage Payments. Moore v. Indian Spring 
Channel Gold Mining Co. (California, May 28, 1918, 174 Pac. 378). 
It is a legitimate exercise of the police power to require that any em- 
ployer who discharges an employee must pay the wages due immedi- 
ately under a penalty recoverable by the employee. Such an act in- 
volves no deprivation of property without due process of law. It is 
aimed to assure to the laborer the prompt payment of his wages and as 
such has an intimate connection with the welfare of employees and of 
the public. An earlier statute was declared: unconstitutional (In the 
Matter of Crane, 26 Cal. App. 22; 145 Pac. 733) because a criminal 
penalty \was attached to the failure to pay wages promptly to dis- 
charged workmen and this was declared to be a violation of the clause 
of the state constitution forbidding imprisonment for debt. The pen- 
alty attached to the violation of this statute is not criminal but civil 
and remedial and, therefore, the objection does not lie. 


War Problems. Alien Enemies—Right of Declarants to Vote. State v. 
Covell (Kansas, November 9, 1918, 175 Pac.989). Among those qualified 
to vote in the state of Kansas are “ persons of foreign birth who shall have 
declared their intention to become citizens conformably to the laws of 
the United States on the subject of naturalization.” The question 
arises in this case whether or not German and Austrian subjects who ` 
have thus declared their intention to become American citizens may be 
denied the right to vote. The court admits that the language of the 
constitution does not seem to leave room for discussion on that point, 
but it finds a way nevertheless to avoid such a result. ‘‘There are 
aliens and aliens,” declares the court, “and alien friends may become 
citizens of our country, but alien enemies cannot, and evidently the 
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people who framed and adopted our Constitution were speaking of 
that class of aliens who might complete naturalization and become citi- 
zens of this country, and not of those who could not under any cireum- 
stances be admitted to citizenship.” The court points out that under 
the literal interpretation of the clause in question subjects of nations 
at war with this country might have the power to elect the Congress 
or even the President. It. follows from all these considerations that 
declarant enemy aliens cannot be allowed to vote. 


Espionage Act—False Statements regarding Army Y. M. C. A. and 
Red Cross. United States v. Nagler (U. S. District Court, July 25, 
1918, 252 Fed. 217). The Espionage Act makes it a crime for anyone 
“wilfully to make or convey false reports or false statements with intent 
to interfere with the operation or success of the military or naval forces 
of the United States.” This case holds that the Red Cross and the 
army Y. M. C. A. constitute part of the military and naval forces of the 
United States, by reason of the intimate connection they bear to the 
actual fighting forces and by reason of the responsibilities which have 
been placed upon them by the government. It is, therefore, a viola- 
tion of the Espionage Act to make false statements which will interfere 
with the success of these organizations and the defendant in this case 
who branded both organizations as groups of “grafters” was properly 
indicted under the statute. 


Labor Unions—Right to Strike during War. Rosenwasser Bros. v. 
Pepper (New York, Supreme Court, October, 1918, 172 N. Y. Supp. 
310). The plaintiffs were engaged in the manufacture of shoes for the 
United States government. They seek a permanent injunction against 
the defendants to restrain them from continuing to strike, from inciting 
any of the employees of the plaintiff to strike, and from all acts of vio- 
lence, picketing, ete. There was, of course, no question as to the right 
of the plaintiff to injunctive relief from acts of violence. The court de- 
elared that under antebellum conditions it is the established law of the 
state of New York “that a labor union may induce or persuade the 
employees of a manufactory or other business, which is condueted by 
the owner thereof either as an open or a nonunion shop, to become 
members of the union, and to strike in order to compel the owner to 
conduct his factory or business as a union shop.” But under war con- 
ditions, in the light of the paramount importance of providing steadily 
and without interruption the supplies necessary for the conduct of the 


106 THE AMERICAN POLITICAL SCIENCE REVIEW 


war, and in the light of the equitable and satisfactory provisions which 
the government of the United States has provided for the adjustment 
of differences arising between employers and employees in war indus- 
tries by means of mediation, it cannot be said that the right of labor to 
strike remains absolute and unimpaired. Consequently an injunction 
should issue’to restrain any repetition of the acts of violence which 
have already occurred and also an injunction against, “strikes for any 
cause whatever” for the duration of the war. It shall be lawful within 
the terms of the injunction, however, for the defendants to “persuade 
the plaintiff's employees to join the union” or “demand of the plaintiff 
_ anything they deem of advantage to the employees or the union,” 
and “may seek the attainment of their demands by application to the 
United States government, or the government of the state of New 
York.” 


Selective Service Act—Deferred Classification Based upon Conviction 
for Crime—Effect of Pardon. United States v: Commanding Officer of 
87th Division (U. S. District Court, June 3, 1918, 252 Fed. 314). This 
case comes up on the petition of one Schwartz for a writ of habeas cor- 
pus to be released from military service. He was inducted into military 
service under the provisions of the Selective Service Act. He claims 
that he should have been placed in deferred class 5H inasmuch as he 
was convicted of murder in the state of Mississippi in the year 1912 and 
falls, therefore, within the class of moral delinquents. It appeared 
that subsequent to his conviction for felony he was pardoned by the 
governor of Mississippi on the condition that he should leave that state 
and never return. It is held in this case that the effect of the pardon 
was to remove all the legal effects of the crime. It is inconceivable, in 
the judgment of the court, that the draft regulations should have the 
effect of depriving a person who had received a full pardon for crime 
“of one of a citizen’s greatest privileges, to bear arms in the defense of 
his country.” 


Selective Service Aci—Desertion—Precedence Between Civil and Military 
Prosecutions. Ex parte Dunn (U. S. District Court, January.9, 1918, 
250 Fed. 871). This is a petition for a writ of habeas corpus. The pe- 
titioner failed to register for the draft and a prosecution was instituted 
against him in a United States district court. While this action in the 
civil court was pending he was notified to report for military service 
and when he failed to do so he was arrested by the military authorities, 
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tried by court-martial, and sentenced to the penitentiary. The court 
repudiated the petitioner’s contention that during the pendency of the 
action against him in the civil courts he was exempt from military serv- 
ice. Such a result is in conflict with the general purpose and tenor of 
the Selective Service Act. The acts of the petitioner made him an 
offender against both the criminal] and military law of the United States. 
The question as to which jurisdiction should deal with him first is one 
which is to be settled between the military and civil authorities and the 
prisoner has no right to be tried first by the civil courts. 


War Materials—Priority of Government Orders—Effect on Private 
Contracts. Moore & Tierney v. Roxford Knitting Co. (U. 8. District 
Court, July 1, 1918, 250 Fed. 278). Under the provisions of the Na- 
tional Defense Act, June 3, 1916, and the Naval Appropriation Act, 
March 4, 1917, it is obligatory upon manufacturers from whom the 
United States government orders supplies to comply with such orders 
and to give precedence to such orders over any which may have pre- 
viously been placed by private persons. In this case the plaintiff had 
contracted with the defendant to supply certain materials. Demands 
for war materials were then made upon the plaintiff by the office of the 
paymaster of the navy and precedence was given to these demands with 
the result that the goods which the defendant had contracted for were 
not delivered at the stipulated time. It was admitted that the pay- 
master of the navy did not couch his demands for supplies in the form 
of a formal order which by its own terms should be immediately obli- 
gatory, nor was any specific reference made to the two acts of Congress 
referred to. It was held by the court, however, that in order for the 
plaintiff to come within the provisions of these statutes it was not nec- 
essary for the requirements of the government to be phrased in the lan- 
guage of a formal command. It was enough that the plaintiff under- 
stood that immediate compliance was expected and that the filling of 
the government’s requirements was not optional on his part. If the 
plaintiff had refused such compliance with the demands made upon 
him he would have been liable to damages and would also have laid 
himself open to the possibility of having the government take summary 
possession of his plant. Under these circumstances the defendant is 
without remedy for the plaintiff's failure to perform his contract obli- 
gations within the required time. 
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British Parliamentary Elections. War-time conditions joined with 
a new and revolutionizing electoral law to give the British parliamentary 
elections of last December many novel features. The national elec- 
torate, including six million women, was twice as large as ever before; 
balloting, except by soldiers and other absentees, was confined to a 
single day; votes were allowed to be sent in by post, or to be cast by 
proxy; the usual party contest was replaced by a trial of strength be- 
tween a coalition government which found support among practically 
all political elements and a number of groups whose physiognomy 
would hardly have been recognized by an antebellum observer. 

The first important question was whether there should be an election 
at all; that is, whether before the peace treaty was signed. The 
adoption of the Representation of the People Act a year ago set up a 
presumption that Parliament. would be dissolved reasonably soon. 
Military reverses in ensuing months discouraged any plans in that 
direction. But by mid-summer the situation on the various fronts 
was again well in hand, and thenceforward there were increasing signs 
that the coalition government meant to make an early appeal to the 
electorate for a fresh lease of power; and its purpose in the matter was 
definitely announced in the early autumn. The old-line Liberals, led 
by ex-Premier Asquith, roundly opposed the plan.- They said that 
notwithstanding the arrangements contemplated in the new electoral 
law, a large proportion of the three million soldiers on foreign soil would 
be unable to vote. They urged, too, that no election was needed to 
enable Mr. Lloyd Géorge’s government to go to the peace conference 
with the mandate of a united people; this government had won the war, 
and no one disputed its right to make the peace. The Labor party also 
objected, avowedly because of apprehension about the soldier vote, 
although in reality becatise the machinery’ which the party has been 
building up in the constituencies since its en a year ago was 
as yet incomplete. 
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The Coalition leaders, however, declared an early`election a plain 
necessity. The existing Parliament dated from December, 1910, and 
hence had overrun the legal maximum by three years; five times since 
1915 it had extended its own life. It is true that almost one-half of 
the members of the house of commons had been returned at by-elections 
since the general elections of 1910. But everyone conceded that the 
body had grown weary, spiritless, feeble, and unrepresentative. It was 
moribund, declared the premier, and lacking in authority from the 
broadened and altered electorate to deal with the great problems con- 
fronting the country. Britain’s spokesmen at the peace conference 
must know that they had behind them a house of commons fully and 
freshly representative of the nation, and one which could be trusted to 
take up with unspent vigor the tasks of economic and social reconstruc- 
tion. Non-Coalition Liberals charged that the premier was looking 
beyond the peace, and that what he really had in mind was a prolonged 
lease of power, to be obtained while the nation was disinclined to a 
political overturn, and to be employed in carrying out a program 
fashioned in collaboration with his Unionist supporters. 

Parliament was prorogued November 21, the‘dissolution following in 
four days. Already, on November 16, the premier and Mr. Bonar 
Law had opened the Coalition campaign at a meeting in Central Hall, 
Westminster; and soon thereafter they put their case formally before 
the voters in a joint manifesto. Notwithstanding their emphasis upon 
the imminence of the peace conference as a reason for holding an election, 
the government leaders were curiously silent upon international matters 
until the campaign was far advanced. The premier made long speeches 
in which the subject was not touched; the manifesto briefly proclaimed 
the government’s intention, if kept in power, to procure a “just and 
lasting peace” and to promote the formation of a league of free nations, 
yet devoted itself mainly to topics of a domestic, or at least a purely 
British, character. 

Of such topics, seven were given’ principal emphasis: (1) land re- 
form, with a view to the general increase of allotments and small 
holdings, the elevation of agricultural wages, the expansion of agri- 
cultural production, and especially the settlement of returned soldiers 
and sailors on the land; (2) housing reform, and the improvement of 
village life on “large and comprehensive lines;” (8) fiscal legislation 
so shaped as to reduce the war debt with a minimum of injury to in- 
dustry and credit, to avoid fresh taxes on food and raw materials, and 
to set up a preference in favor of the colonies upon existing or future 
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duties; (4) liberation of industry as speedily as possible from govern- 
ment control; (5) reform of the house of lords, so as to create a second 
chamber “which will be based upon direct contact with the people, 
and will, therefore, be representative enough adequately to perform its 
functions;” (6) execution of the pledge already given to “develop re- 
sponsible government in India by gradual stages;” and (7) solution of 
the Irish problem on the basis of self-government, but without either 
the severance of the island from the British Empire or the forced sub- 
mission of the Protestant counties of Ulster to a Home Rule parliament. 

One can understand why the Coalition campaigners should have pre- 
ferred to say little about international affairs. Such discussion would 
inevitably lead into the minutiae of complicated questions upon which 
it was difficult or futile to take a stand. The voters, however, soon 
wearied of the pabulum handed out to them. Ordinarily the Irish 
question, land reform, and imperial preference could have been de- 
pended upon to furnish fuel for a sufficiently exciting contest. But 
what the men and women who attended political meetings now wanted 
to know was: What was to be done with the Kaiser? Was Germany 
to be made to pay the costs of the war? And what was ‘to be the 
government’s policy regarding enemy aliens? Upon these, and other _ 
related matters the premier and his colleagues were finally obliged to 
speak. At Newcastle, November 29, Lloyd George declared for a “‘re- 
lentlessly just” peace, the expulsion of enemy aliens, payment by 
Germany of the costs of the war up to the limits of her capacity, and 
the punishment: of individuals (including the Kaiser) responsible for the 
war and for infractions of international law. There were plenty of 
evidences that the country was in a mood for social and political reform 
of a thoroughgoing character; but the popular attitude was rather that 
of assuming that such reform must and would come. The only ques- 
tions on which the electorate allowed itself to be wrought up were those 
relating to the terms with Germany. . 

It early became apparent that, outside of Ireland, the voters had . 
three groups to choose from: the Coalition, the old-line Liberals, and 
the Laborites. Pronouncing the election “a blunder and a calamity,” 
the non-Coalition Liberals, led by Mr. Asquith, frankly avowed their 
purpose to maintain their party character. A declaration adopted by 
the National Liberal Federation at its Manchestermeeting in October, 
and ratified by the Scottish Liberals’ meeting at Glasgow, served as a 
platform. After taking advanced ground in industry, agriculture, 
capital and labor, housing, taxation, public health, and other social 
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topics, this instrument reaffirmed the belief that free trade is vitally 
necessary to the welfare of the nation; and it urged that Irish self- 
government be at once made “not only what it is, a statutory right, 
but an accomplished fact.” Throughout the campaign the concessions 
of Lloyd George to his Unionist colleagues and supporters were warmly 
denounced. Imperial preference once an accomplished fact, it was 
argued, the hated taxes on food would soon follow; home rule was a 
legal fact and ought not to be cavalierly shelved; and what would a 
reform of the house of lords be worth if carried out by a government 
whose mainstay is the Tory party? On the questions which most 
interested the voters, i.e., those related to the conditions of peace, Mr. 
Asquith and his followers could only take a common position with the 
government. But, threatened with disaster, the Liberal remnant 
waxed very indignant over their former leader’s alleged disregard of 
their interests, particularly as seen in his approval of Coalition can- 
didates standing against life-long Liberals and in constituencies that 
have never been anything other than Liberal. 

No small share of public interest in the campaign was due to the 
activities of the Labor party. When the election became assured a 
curious situation arose in the Labor ranks. At an emergency con- 
ference held at London, November 14, the party decided, by almost 
three to one, that a general election would terminate the conditions 
under which the party entered the Coalition, and that its eight repre- 
sentatives in the ministry should withdraw when the present Parlia- 
ment was dissolved. The parliamentary members, however, took the 
ground that this would mean to deprive Labor of its proper voice in the 
peace discussions and would degrade the party to the status of a pro- 
testing faction. The ministerial members refused to obey the party 
order and took the field as Coalition candidates; the most important of 
them, Mr. G. N. Barnes, formally severed his party connection. This 
“division somewhat weakened the party position. None the less the 
Labor campaign was more vigorous than that of any other group 
outside of Ireland. Upwards of four hundred candidates were placed 
in the field; and a manifesto headed “Labor’s Call to the People” 
challenged universal attention. The main points were: “a peace of 
international coöperation,” involving a league of nations; withdrawal 
of the Allied forces from Russia; self-determination for Ireland, India, 
and all other parts of the British Empire; the restoration of civil and 
industrial liberties; the complete abolition of conscription; land 
nationalization; the immediate construction of a million new houses at 
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the state’s expense; ‘the strict maintenance of free trade; heavily. 
graduated direct taxation on capital; immediate nationalization and 


public control of railroads and other vital public services; advanced Ae 


labor legislation; and complete adult suffrage. 
The arguments chiefly employed by Mr. Lloyd George against per- 


mitting a Labor victory were that the party did not represent labor as yo 


a whole, but only a section and a minority of it, and that its leadership 
was of pacifist and Bolshevist tendencies. Similarly, his arguments `. 
against a Liberal triumph were that the Asquith group, being no more - 
numerous than the Liberals supporting the Coalition, had no right to 
pose as the Liberal party of former days, and that it was too barren’. i 
of leadership and capacity to be intrusted with the nation’s affairs.: - 

In the Catholic portions of Ireland the issue was sharply drawn - 
between the Nationalists and the Sinn Feiners. The former wanted 
home rule made effective; the latter would be satisfied with nothing less 
than the complete independence of an Irish republic. The campaign 
was exciting, and was attended with much disorder. The Sinn Feiners, 
whose rising strength had been evidenced in recent months by almost 
unbroken success in by-elections, decided to contest all of Ireland’s 
105 seats except five, and from the outset the tide obviously flowed in 
their favor. Their candidates made known their purpose, in the 
_ event of election, to abstain from attendance at Westminster; although 
some people felt that if Labor won a great victory it might make over- 
tures which would lead the Sinn Feiners to take their seats with a view 
to coöperative action. 

The campaign came to-a close December 13. with a round of meet- 
ings almost up to pre-war standards, and on the following day the 
poll was taken for a total of 584 seats. One hundred and seven can- 
didates had been returned unopposed; polling for the fifteen university 
seats began December 20; and in one constitueney the poll had to be 
postponed on account of the death of a candidate. Already some four 
million voting papers, with a supply of envelopes and ballot boxes, had 
been distributed among the soldiers in the home camps, and on the 
western front. At the close of the polling in the constituencies Decem- 
ber 14 the ballot boxes were sealed and deposited by the returning 
officers in places of security, usually the district police stations. For 
two weeks these officers continued to receive the ballots—duly signed 
and witnessed—sent in by post, and also the votes cast by proxy. The 
count took place December 28. No separate record was kept of the 
votes cast by absentees, or by any other special group of electors. But 


FOREIGN GOVERNMENTS AND POLITICS 113 


three or four facts seem fully substantiated: (1) not over 60 per cent 
of the registered eleetors actually voted; (2) as the Liberal and Labor 
leaders predicted, large numbers of the soldiers overseas could not, or 
did not, vote; (3) perhaps mainly owing to the shortness of time, the 
proxy system was made use of very sparingly; (4) contrary to the 
expectation of most preélection observers, the women cast a heavy 
vote. 
- Under the circumstances comparisons with other elections are worth 
- little. The outstanding feature of the results was the complete triumph 
of the Coalition. There was hardly room for doubt before the poll 
that the Coalition would win. But no one expected its margin of 
success to be so wide. Polling about five-ninths of the popular vote, it 
elected two-thirds of the house, having 472 seats, which means a clear 
majority of 240. The Asquith Liberals fared badly. The ex-premier 
and other leaders were defeated, and the party captured only 37 seats. 
Labor doubled its representation, with 65 seats. Yet this was byno 
means the showing that had been confidently predicted; and the three 
leaders, J. Ramsay Macdonald, Philip Snowden, and Arthur Hender- 
son, were defeated. Forty-six non-Coalition Unionists were elected, 
and two or three minor groups won scattering victories. Ireland was 
«swept by the Sinn Feiners, who won 73 seats, while the Nationalists 
retained but 7. Before the election the Nationalists had 78 seats and 
the Sinn Feiners 6. The only woman candidate elected in the United 
Kingdom is a Sinn Feiner. 

Whatever else these results signified, they meant that the nation 
indorsed the government that had brought it successfully through the 
war, that it approved the Coalition’s peace plans so far as they had 
been announced, and that it wanted peace negotiated by the men at 
present in office. It was significant that very few candidates of pacifist 
or Bolshevist inclinations pulled through. The results meant, too, 
that the Ivish situation has reached a new crisis. 

The premier repeatedly declared that the contest was not one of 
parties. None the less the party situation flowing from it cannot be 
ignored. Two important parties, the Liberals and the Nationalists, 
have been almost annihilated. Efforts to restore Liberal unity were 
futile before the elections, and there is room for doubt whether such 
unity will ever be restored. The leadership of the remnant is ad- 
mittedly weak. There will be 164 Liberals in the new house of com- 
mons; but 127 of them were elected as supporters of the Coalition. In 
this connection it may be pointed out that not only is the Coalition’s 
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quota predominantly Unionist (335 Unionists, 127 Liberals, and 10 
Laborites), but the house of commons as a whole is Unionist by a 
margin of 53 seats. For the moment this majority is split into Coali- 
tion and non-Coalition wings. But it is patent that the era of Liberal 
rule inaugurated in 1905 is ended, that the nation Has “gone Unionist,” 
that Mr. Lloyd George—although presumably still a Liberal—must 
govern with ministerial colleagues and a parliamentary majority that 
are Unionist, and that he must reasonably meet the Unionist ideas or 
run the risk of being ditched. It is safe to predict that all will go 
smoothly until peace is signed. After that there will be several in- 
teresting possibilities. One of them will be the reversion of party 
government to its accustomed channels, with two -great parties, 
Unionist and Liberal, practically dividing the electorate between them. 
A: second will be the evolution of a durable center bloc ‘consisting of 
tory Liberals and liberal Tories, flanked on one side by the arch- 
protectionist Unionists and on the other by the radical Liberals and 
by Labor. A third will be the restoration of the bi-party system, 
but with Labor—already raised to the röle of “the ae 
the place so long oceupied by Liberalism. 


Women Members of Parliament. Legislation supplementary to the. 
British Representation of the People Act approved February 6, 1918, has 
lately made women eligible to sit in the house of commons. No sooner 
was the former measure, which enfranchised six million women, on the 
statute book than the question arose whether its effect was to make 
women eligible for election. The law officers of the crown held that 
no such right was conferred. Prospective women candidates, however, 
were not deterred; and the Labor party at once pronounced in favor of a 
bill to secure the desired object. The house of commons committed 
itself to the proposition October 23, when, by a vote of 274 to 25, it 
declared it desirable that such a bill be passed forthwith. Opposition 
was half-hearted. The assertion by one member that the house of com- 
mons was “not a fit place for any respectable women to sit in” roused 
only an involuntary burst of laughter from the ladies’ gallery; even Mr. 
Asquith supported the motion as a natural corollary to the grant of 
votes to women earlier in the year. Such serious discussion as took 
place centered around the question of amending the bill so as to admit 
women to the various professions from which they are at present 
excluded. In the house of lords it was proposed that the measure be 
amended to enable peeresses in their own right to sit and vote in the 
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second chamber; but the view prevailed that this subject should be 
left for separate legislation, and on November 15 the bill as it came from 
the house of commons was carried through the final stages. At the 
elections in December one woman was elected a member of the house of 
commons. ’ 

It is of interest to observe that whereas women may vote at the age 
of thirty and upwards, the recent act fixes no age limit for eleetion to 
the chamber. In Holland, however, women have no parliamentary 
votes at all, yet can become candidates for parliament; indeed, a school 
teacher of Rotterdam lately became the first female M. P. in that coun- 
try. Women are eligible for election both to the Danish and to the Fin- 
nish parliaments; and at the 1916 elections in Finland 24 women, or 
12 per cent of the total number of members, were returned. In 
Norway women are eligible not only for election to parliament but for 
appointment to the council of state or cabinet. No Norwegian woman 
has yet secured election to parliament, but some years ago one was 
chosen a deputy-representative. Two women were elected in 1917 to 
the legislature of the Canadian province of Alberta; but this has been 
the only instance of the sort in the history of the British Empire before 
the above-mentioned legislation. In this general connection will be 

-recalled, of course, the election of the first female member of Congress 
in the United States in 1916. 


Political Developments in Germany, 1917-1918. A former issue of 
the Review (November, 1917) contained a résumé of German political af- 
fairs from the outbreak of the great war to the accession of Chancellor 
Michaelis, July 14, 1917. The summary will here be continued to the 
abdication of Emperor William II in November, 1918. 

The appointment of Michaelis came at a time when the imperial 
government was under fire, both in the Reichstag and throughout the 
country. The Russian revolution and the entrance into the war by the 
United States had given a new impetus to the movement for political 
reform. The Reichstag had set up a special committee to consider 
electoral and other constitutional changes, and the debates had grown 
so violent as to lead to the prorogation of the chamber for a month. 
The emperor had publicly admitted the necessity of reform, but had 
insisted upon delay until after the war. The Center party, led by Erz- 
berger, had joined the Radicals and the Social Democrats on a program 
of “peace without annexations,” coupled with democratic constitu- 
tional reform. Confronted by this hostile bloc, the government had 
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agreed to carry out a reform of the Prussian electoral system before the 
next elections. And when this concession proved unavailing, Chancellor 
von Bethmann-Hollweg had resigned, the scapegoat of a government 
which was trying to stem the tide of public disapproval without actually 
departing from its policies. 

Despite the hard conditions to which he fell heir, the new chancellor 
had some things in his favor. He was of bourgeois origin—the first 
such occupant of the office—and hence might hope for réasonably agree- 
able relations with the Reichstag majorities. His services as Prussian 
food controller had commanded considerable praise. And his freedom 
from party entanglements promised facility in dealing with all party 
elements. On the other hand, he was a bureaucrat of the sycophantic 
type so familiar in Prussia; he had no real sympathy with liberalism; 
like all of William II’s chancellors, he was rather an exalted clerk than 
an originator of policy. From the outset his appointment was widely 
regarded as a mere stop-gap; and such it turned out to be. His | 
earliest pronouncements in the Reichstag, which were awaited with keen 
interest, were either noncommittal or frankly reactionary. Though 
promising to call to the leading executive positions men who possessed 
“the confidence of the great parties in the popular representative body,” 
he made it clear that “the constitutional right of the Imperial ädminis-- 
tration” to determine the national policies must not be curtailed. The 
expectation of many liberals that consultation with the Reichstag upon 
ministerial appointments would prove. an entering wedge for a parlia- 
mentary system of government was not realized. — 

Michaelis’s tenure lasted only three months. Revelations of mutiny 
in the navy, in October, 1917, forced the minister of marine, Admiral 
von Capelle, to resign and eventually caused the dismissal also of the 
chancellor. The successor in the more important office was the Cen- 
trist Count von Hertling, a Bavarian. This appointment was consid- 
ered, in some quarters at least, a concession to liberalism; but no reason 
for such an interpretation subsequently appeared. During the winter 
of 1917-18 strikes were organized in Prussia as protests against the dila- 
tory tactics of the government in dealing with electoral reform; but the 
only reply was a series of arrests of prominent Socialists. In the spring 
of 1918, indeed, the reform movement seemed to lose ground. Inspired 
with fresh arrogance by the humiliation of Russia in the Brest-Litovsk 
treaty, and by the success of the new “drive” on the western front, the 
Prussian reactionaries repudiated the emperor’s pledges and carried, 
in the lower branch of the Landtag, by a vote of 235 to 183, a bill sub- 
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stituting an absurd six-class electoral system for the promised plan of 
equal suffrage. Another straw which showed which way the wind was 
blowing was the dismissal, in July, of foreign secretary von Kuehlmann 
as a punishment for saying publicly that Germany could no longer hope 
for a military victory, together with the appointment in his stead of 
the Pan-German Admiral von Hintze. 

The last chapter in the history of the reform movement prior to the 
collapse of the Central Powers and the signing of the armistice of No- 
vember 11 is the most curious of all. The tide of battle was now run- 
ning strongly in favor of the Entente nations; German statesmen instinc- 
tively felt the end to be near; and dilatory discussion gave place to an 
earnest, even frantic, effort on the part of. the imperial authorities to 
convince the world, and especially President Wilson, that reforms were 
under way which would speedily make the German government thor- 
oughly democratic. In early September Chancellor von Hertling de- 
livered a sensational speech before the ultra-conservative constitution 
committee of the Prussian upper chamber, ardently advocating electoral 
reform and in effect declaring that the survival of the Hohenzollern 
dynasty was at stake. At the reopening of the Reichstag, near the 
close of the month, he announced that the government was determined 
-to carry out its program of reform, although a far-reaching alteration of 
the historical structure of Prussia and of the empire was not a thing to 
be hurried. Efforts to force the government’s hand, however, led to 
the chancellor’s retirement. The successor was another south Ger- 
man, Prince Maximilian, heir to the grand-ducal throne of Baden, who 
also entered office with a reputation for liberal views. In the new min- 
istry were included three socialists, one of them, Philipp Scheidemann, 
without portfolio. , 

So far as words went, Germany now entered upon a new political 
era. On September 30 the emperor issued a proclamation affirming 
his desire that the German people should “co-operate more effectively 
than hitherto in deciding the fate of the Fatherland,” and declaring his 
will that “men who are sustained by the people’s trust shall to a great 
extent co-operate in the rights and duties of government.” On October 
2 the world was informed that the Prussian upper chamber had passed 
the franchise bill, so amended as to provide for direct and equal suffrage. 
Three days later the new chancellor declared in the Reichstag that 
electoral reform in Prussia must immediately be carried to completion; 
that “other German states which lag behind in their constitutional con- 
ditions” could be expected “resolutely to follow the Prussian example;”’ 
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and that the imperial constitution was to be amended so as to enable 
members of the Reichstag who “enter the Government” to retain their 
seats in the popular chamber, as do cabinet oflicers in England and 
France. All of these purposes were embraced in the announced pro- 
gram of the majority bloc, a combination whose backbone was the Cen- 
ter and which had been lately reénforced by the adhesion of the 
Liberal party. 
The chief concern at Berlin seems to have been that President Wilson - 

should be persuaded that the urgent correspondence concerning peace 
which was about to begin was with a government entirely different from 
‘that with which he had declared himself unwilling to deal. How sin- 
cere were the protestations made, how real the transformations wrought, 
will probably pier be matters of speculation. The President’s virtual 





ication to Berlin under date of October 14. To this the foreign seere- 
tary, Dr. Solf, replied, October 21, that the imperial constitution had 
already been so modified that in future no government could “enter 
upon or carry on its work without possessing the confidence of the ma- 
jority of the Reichstag.” The responsibility of the chancellor, it was 
added, was being “legally extended and safeguarded.” Finally, it was. 
reported that the first act of the present government had been to submit 
a bill to the Reichstag “so amending the constitution as to make the 
approval of that body requisite for a decision on war and peace.” Un- 
der date of October 23 the President declared that, “significant.and im- 
portant” as these constitutional changes seemed, it did not appear that 
the principle of responsible government had yet been fully worked out, 
or that any guarantees existed or were in contemplation that the “al- 
“terations of principle and of practice now partially agreed upon will be 
permanent.” Five days later Emperor William proclaimed the consti- 
tutional amendment purporting to establish ministerial responsibility, 
and asserted that a new order now came into force which “transfers 
_ the fundamental rights of the Kaiser’s person to the people.” 
Meanwhile the German military and diplomatic collapse was impend- 
ing. The armies were everywhere being forced back; the invasion of 
German soil seemed only a question of time; power of resistance was 
fast ebbing; schemes to divide and weaken the Allies had failed; at 
home—even on the floor of the Reichstag—the Socialists were clamoring 
for a republic. The end came with unexpected swiftness. On Novem- 
ber 9 the chancellor issued a proclamation announcing the purpose of 


FOREIGN GOVERNMENTS AND POLITICS 119 


the Kaiser to abdicate, of the erown prince to renounce the succession, 
and of the chancellor himself to retire. During the next forty-eight 
hours, while the terms of the armistice prescribed by the Allies awaited 
acceptance, full control of affairs passed into the hands of a provisional 
government, under the leadership of Ebert as chancellor, and formed of 
members representing equally the Social Democratic and Independent 
Socialist parties. The ex-Kaiser took refuge in Holland; a dozen lesser 
German monarchs abdicated; new ministers took control in Bavaria and 
other states; and workmen’s and soldiers’ councils were organized in 
many cities. The first act of the provisional government was to accept 
the conditions of the armistice, November 11. Its next tasks, accord- 
ing to announcement, would be to negotiate peace and inaugurate 
economic reconstruction. Meanwhile it proposed also to arrange for a 
constitutional convention to work-out for the former empire, as soon as 
conditions permitted, a permanent and democratic system of govern- 
ment. In December it was announced that elections to the constitu- 
ent assembly—the first such body to be brought together in Germany 
since the “constituent Bundestag” which ratified the constitution of 
the North German confederation in 1867— would take place in January. 
Discussion of political reform in the period under review moved, 
‚therefore, toward three main objectives: ministerial responsibility in 
the imperial government, popular control over war and foreign rela~ 
tions, and a new electoral system in Prussia. The first was nominally 
attained. The second was attained to this extent, that the Bundesrath 
approved an amendment giving the Bundesrath and Reichstag sole 
power to declare war except in a case where Germany should have been 
actually invaded or its coasts attacked. The third object was unat- 
tained when the collapse came, although a bill of substantially the sort, 
desired had been passed by the Prussian upper house. 


NOTES ON INTERNATIONAL AFFAIRS 


EDITED BY CHARLES G. FENWICK 
Bryn Mawr College 


The Legal Liability of the Kaiser may be considered from 
the point of view of municipal law, of the law of war, and of inter- 
national law; and under each of these laws it will be in order to discuss 
his offense, if any, the jurisdietion competent to try him, and the proper 
means for obtaining eustody. i 

Under Municipal Law. The responsibility of the Kaiser under mu- 
nicipal law depends upon the criminal law of the state where the in- 
dictment is found. Lives lost through aerial raids and submarine at- 
tacks have been the subject of indictment in England. The coroner’s 
inquest after the destruction of the Lusitania returned a verdict charg- 
ing “the officers of said submarine and the Emperor and the Govern- 
ment of Germany under whose orders they acted with the crime of 
wholesale murder before the tribunals of the civilized world.” In his 
opinion relieving the Cunard line of responsibility for the disaster, Judge 
Mayer, speaking for the United States distriet court for the southern 
district of New York, said on August 24, 1918: “The fault-must be laid 
upon those who are responsible for the sinking of the vessel in the legal 
as well as the moral sense. . . . . The cause of the sinking was 
the illegal act of the Imperial German government acting through its 
instrument, the submarine commander, and violating a cherished and 
honored rule observed until this war by even the bitterest antagonists.” 

Criminal jurisdiction has been assumed on the territorial and personal 
theories, common law countries favoring the former. No country but 

‘Germany could have jurisdiction on the personal theory, whether 
domicile, or nationality were the criterion. Since the passage of the 
Territorial Waters Jurisdiction Act in 1878! British criminal jurisdiction 
has extended to the three mile limit, and applying the usual rule that a 
crime takes place where it takes effect,? acts by Zeppelins or submarines, 
taking effect within those limits, would be indictable in Great Britain. 


1 41-42 Viet. c. 73. 
2 U. S. v. Davis, 2 Sumner 482 (1873). 
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Although the sinking of the Zusitania took place outside the three mile 
limit, a British court might assume Jurisdiction on an indictment based 
on this catastrophe, on the theory that the act was committed on a 
British vessel, a position sustainable by the opinions of Coleridge, C. J. 
and Denman, J. in the case of Regina v. Keyn, though not by the 
opinion of the majority of the court. 

An obstacle to the assumption of jurisdiction would result from the 
immunities which international law accords to sovereigns. Not only 
are reigning sovereigns exempt from suit? but persons subsequently 
amenable to suit are exempt from prosecution for acts done in their 
former sovereign capacity. In a suit brought by the duke of Brunswick 
against the king of Hanover, who was at the same time a British sub- 
ject, the lord chancellor refused jurisdiction saying, “the courts of this 
country cannot sit in judgment upon an act of a sovereign effected by 
virtue of his sovereign authority abroad; and this has been affirmed in 
the United States by the dismissal of suits brought against the ex- 
president of the Dominican Republic and the ex-military governor of 
Bolivar, Venezuela, for acts done in their official capacities.’ 

In the few cases in which a sovereign has been made defendant in a 
national court, the jurisdiction has been created by extraordinary legis- 
lation, and the results have not been generally commended by historians. 
Mary Queen of Scots was tried for conspiracy against the life of Queen 
Elizabeth by a commission created by authority of a special statute’ and 
whose jurisdiction she denied. “I am,” she said, “an absolute Queen 
and will do nothing which may prejudice either mine own Royal Majesty 
or other princes of my place and rank or my son.” A commentator has 
remarked that “after making every allowance in favor of the jurisdic- 
tion of the commissioners, nothing more disgraceful to our law than the 
trial of Mary Stuart can be found.”® The trial of Charles I for “ traitor- 
ously and maliciously levying war against the present parliament and 
the people therein represented” was under the jurisdiction of a similar 
special commission appointed by the “Rump” of the house of commons 
remaining after “Prides Purge.” The Encyclopaedia Britannica 


3 L. R. 2 Ex. D. 63 (1876). 

4 Mighell v. Sultan of Johore, 1 Q. B. 149 (1894); DeHaber v. Queen of Por- 
tugal, 17 Q. B. 196 (1851). 

5 2 H. of L. Cases, 1. . 3 

§ Hateh v. Baez, 7 Hun. 596; Underhill v. Hernandez, 26 U.S. App. 573 (1895). 

1 27 Eliz. e. 1 (1585). 

3 Willis-Bund, State Trials (1879), I, 264, 269. 
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characterizes the conviction as “an act technically illegal, morally un- 
justifiable and indefensible on the grounds of expediency.”® Queen 
Christina of Sweden, against whom indignation was aroused by her 
execution of her favorite, Monaldeschi, in Paris, was simply expelled 
from France. Furthermore she had abdicated and it is recognized that 
ex-sovereigns enjoy no immunities for acts committed after abdieation.!® 

After the Civil War, Jefferson Davis was indicted in the United States 
circuit court of Virginia for treason and for the “murder of Union 
prisoners of war and other barbarous and cruel treatment toward 
them.” After being held in military custody for over two years, while 
the United States courts in Virginia were awaiting the termination of 
military government, he was admitted to bail, and while a motion to 
quash the indictment, on which the circuit court was divided, was pend- 
ing in the United States Supreme Court, he was released under the 
general amnesty of December, 1868. 

Napoleon seems to have been thought liable to the jurisdiction of 
British courts.after his abdication. Lord Rosebery tells us that “ Ad- 
miral Keith (who had custody of Napoleon) was chased around his own 
fleet through an entire day by a lawyer with a writ on account of Na- 
poleon.” For acts committed by a de jure sovereign in that capacity, 
however, the weight of authority clearly regards the jurisdiction of 
national courts of foreign states as incompetent, and even for those of a 
de facto sovereign as doubtful. Thus the reporter in the case of Jef- 
ferson Davis says: “Trials for treason in the civil courts are not remedies 
adapted to the close of a great civil war. Honor forbids a resort to 
them after combatants in open war have recognized each other as sol- 
diers and gentlemen engaged in a legitimate conflict.” 

A final difficulty in the way of a prosecution of the Kaiser under 
municipal law would arise should a neutral state give him asylum. It 
is recognized that no right of asylum exists on the part of the fugitive 
from justice. A state is competent to expel any undesirable resident, 
but it is not obliged to do so. Neither is it obliged to extradite him in 
the absence of treaty. 

Grotius regarded it as “reasonable” that, inasmuch as a state would 
not permit execution of justice on its territory by a foreign state, it 


® 11th ed., V, 911. 

10 Grotius, I, 4, 9; Vattel, IV, 7, 108; Satow, PAPOM Practice, L, 7. 
n 7 Federal Cases 64, - 

12 Napoleon, the Last Phase, p. 59. 

13 7 Federal Cases 66. See also Underhill v. Hernandez, supra note 6. 
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should give up upon application, or itself punish, the indieted person, 
and he refers to historical demands for the surrender of royalty.™ 
Thus the Philistines are said to have demanded Samson of the Israelites; 
Lucullus demanded Mithridates of Tigranes and made war upon 
his refusal to respond; Rome demanded Hannibal of Carthage; Cato 
urged that Caesar be surrendered to the Germans for making an unjust 
war upon them; and the Duke of Benevento is said to have favored 
the delivery of a Gascon prince to Ferdinand of Castile. In modern 
times there appear to have been few if any requests for the extradition 
of sovereigns, and it seems probable that an act done by a sovereign in 
his official capacity would be regarded as a political offense and hence 
excepted by the terms of most extradition treaties. The doctrine as- 
serted by Attorney General Cushing in 1853, and repeated with approval 
by Secretary Seward after the executive extradition of Arguelles in 
1864, that “the true position of the national obligation and authority 
for the extradition of criminals” was “defined and established by the 
law of nations” and hence, in the absence of a treaty executable by the 
President, that the sole consideration was whether the acts involve 
“heinous guilt against the laws of universal morality and the safety of 
human society and the gravity of the consequences whieh will attend 
the exercise of the power in question or its refusal,” has not been fol- 
lowed or approved since.2° 

Though it is conceivable that an indictment against the Kaiser might 
be sustainable for crimes against municipal law, the competence of a 
national court to assume jurisdiction is at least questionable, and the 
right to demand his surrender by a neutral state seems lacking. 

Under the Law of War. In ancient times it was regarded as an act of 
merit to kill the enemy ruler in battle, and the Roman custom of exe- 
cuting the captured king after the triumph, exemplified by the execu- 
tions of Aristonicus, Jugurtha, and Artabasdus, was praised in the 
Panegyric of Constantine, ‘You have revived, O Emperor, that ancient 
boldness of the Roman Empire, which always put the generals of the 


14 De Iure Belli ac Pacis, II, 21, 4. 

15 Judges, c. 15. 

18 Plutarch, Zucullus. 

17 Plutarch, Cato the Younger. 

18 Grotius, op. eit., citing Marianna, 20:1. 

19 In re Ezeta, 62 Fed. Rep. 972; Ornelas v. Ruiz, 161 U. 8. 502. Treaties of 
Netherlands with France, 1844, art. 3; with Great Britain, 1874, art. 6; with 
United States, 1887, art. 3. 

20 Moore, Digest, IV, 250; For. Rel. (1894), p. 730. ae 
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enemy whom they had taken to death. For when the captive kings, 
after they had atténded the triumphant chariots of the conqueror, from 
the gates to the Forum, as soon as ever he turned his chariot to the 
Capitol, were dragged to execution.’ 

The milder practice of making prisoners of war has, however, been 
extended to the enemy sovereign and, according to Vattel, “his person 
should be held sacred,” except where he cannot be easily made a pris- 
oner of war. The practice of ransom led to occasional imprisonment 
of kings in the middle ages. Richard Coeur de Lion, held in Austria 
after his crusade and reported to have been discovered by his minstrel 
Blondel; John II of France captured by the Black Prince after Poitiers 
and voluntarily returning to die in captivity in order to save the honor 
of his son who had broken his parole to remain in England as a hostage 
until payment of the ransom; and Francis I of France, famous for his 
remark in a letter to his mother after his capture at Pavia by Charles 
V, “of all things nothing remains to me but honor and life,” are familiar 
historical examples. 

_The right to make a captured enemy ruler prisoner of war is recog- 

nized by modern international law,” and is illustrated by the capture of 
Napoleon I, Napoleon III and Jefferson Davis. While capture accords 
the prisoner the privileges, it subjects him to the liabilities of that sta- 
tus. “A prisoner-of war remains answerable for his crimes committed 
against the captor’s army or people, committed before he was captured, 
and for which he has not been punished by his own army.’ . ‘In every 
case trial of individuals before military or other courts designated by 
the belligerent should precede punishment;””® “military jurisdiction is 
of two kinds, first, that which is conferred and defined by statute; sec- 
ond, that which is deriyed from the common law of war. 
In the armies of the United States the first is exercised by oobristnartial, 
while cases which do not come within the Rules and Artieles of War, or 
the jurisdiction conferred -by statute on courts-martial, are tried by 
military commissions.’”6 

Military commissions would thus have jurisdiction to punish enemy 
persons within their control for such offenses as “making use of poisoned 


2. Grotius, op. cit. III, 11, 7. 

22 III, 8, 159. 

23 U.S. Rules of Land Warfare (1914), art. 47. 
24 Ibid., art. 71. 

25 Ibid., art. 376. 

26 bid., art. 16. 
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and otherwise forbidden arms and ammunition; . . . . ill 
treatment of prisoners of war; . . . . firing on undefended 
localities; . . . . abuse of the Red Cross flag and emblem; 


bombardment of hospitals and other privileged buildings; 
. . . poisoning of wells and streams; pillage and purposeless de- 
sugio: ill-treatment of inhabitants of occupied territory. 
The commanders ordering the commission of such acts, or under ghor 
authority they are committed by their troops, may be punished by the 
belligerent into whose hands they may fall.” 

As military jurisdiction is not terminated by the end of hostilities, or 
even by the end of war, and as it is not limited by the usual immunities 
of sovereigns, the liability of the Kaiser before a military commission 
seems clear.” 

Efforts of a military commission to get control of an enemy ruler in 
a neutral state might be resisted,on the ground that his offense, being 
politieal, was nonextraditable, though it appears that the fact of ex- 
tradition being sought by military authority would not in itself be an 
obstacle. The request for the extradition of a person liable to be 
made prisoner of war, however, might raise the question whether the 
neutral state would not be obliged to keep him interned for the dura- 
tion of the war.2° It appears that William Hohenzollern entered the 
Netherlands while emperor and eommander in chief of the German 
armies, his final abdieation being signed at Amerongen, November 28, 
nineteen days later. If upon his entry the Dutch government ‘was 
obliged to intern him, the duty would seem to continue until termina- 


27 Ibid., art. 336. The British Manual of Land Warfare (art. 443) provides 
that a belligerent “may punish the offender or commander responsible for such 
order (under which members of the armed forces have committed violations of 
the recognized rules of warfare) if they fall into his hands.” The immunity of 
the individual soldier who has committed illegal acts under order, though 
provided in both manuals, has been criticized as “contrary to the Anglo-Ameri- 
can jurisprudence that the individual is personally responsible for his acts 
whether committed under order or not.” Jour. Comp. Leg. and Int. Law, XVIIL, 
154. However, under the law of war, the responsibility of the superior officer 
seems to be sufficiently recognized. - 

28 Cross v. Harrison, 16 How. 164; Lamar v. Brown, 92 U. S. 193; Magoon’s 
Report, 16; Birkheimer, Military Government and Martial Law, 1st ed., p. 282. 

29 Neeley v. Henkel, 180 U. S. 109. ` 

3° Hague Conventions (1907), V, art. 11. 

31 The German Chancellor, Max of Baden, had published a manifesto No- 
vember 9, 1918, stating that the “Emperor and King has decided to abdicate the 
throne.” Official U. S. Bulletin, No. 460, p. 4. 
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tion of the war, or conclusion of an agreement between both belliger- 
ents and the neutral, even though his status had changed. The war is, 
of course, formally terminated not by the armistice but by the definitive 
treaty of peace. It is possible, however, that the terms of the armistice 
agreement might be interpreted as leaving neutrals free to release in- 
terned prisoners of war with the consent of the Allies. 

Under International Law. The moral obloguy of the instigator of an 
unjust war was a favorite theme of the early publicists and is thus 
expressed by Vattel: i 

“He is chargeable with all the evils, all the horrors of the war; all 
the effusion of blood, the desolation of families, the rapine, the violence, 
the ravage, the burnings, are his works and his crimes. He is guilty 
towards the enemy, of attacking, oppressing, massacring them without 
cause, guilty towards his people, of drawing them into acts of injustice, 
exposing their lives without necessity, without reason, towards that 
part of his subjects whom the war ruins, or who are great sufferers by 
it, of losing their lives, their fortune, or their health. Lastly, he is 
guilty towards all mankind, of disturbing their quiet, and setting a 
pernicious example.” 

Grotius however, had recognized that “a king who undertakes a war 
upon frivolous reasons or to inflict some needless punishment,” though 
responsible to his own subjects, “can not be accused with any injury 
done to his enemies;’ and this view, however incompatible with the 
solidarity hoped for in a league of nations, is still accepted. “The 
law of nations allows every sovereign government to make war upon 
another sovereign state,” and “a prisoner of war is subject to no pun- 
ishment for being a public enemy.’ 

Various crimes against international law are, however, recognized. 
Aside from violations of the law of war, assaults upon diplomatic off- 
cers, assassination of heads of state, violations of neutrality, and piracy 
have been so characterized. Piracy has been suggested as a charge 
against the Kaiser, but though the acts of submarines might come 
under that offense as defined in some national codes, they could hardly 
be described as devoid of any public authorization, a condition necessary 
to constitute piracy, jure gentium .* 


32 ITI, XI, 184. 2 
33 JI, 24, 7. 

«U.S. Army, General Orders No. 100 (1863), arts. 56, 67. 
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A breach of faith by a state, asin the unilateral abrogation of a treaty, 
is recognized as an offense against international law, and, in the case of 
an absolute government, has been held to render the sovereign person- 
ally responsible. It was partly on this ground that the first Napoleon 
was imprisoned at St. Helena. A declaration of the Congress of Vienna, 
signed on March 13, 1815, by Austria, France, Great Britain, Portugal, 
Prussia, Russia, Spain, and Sweden, and affirmed, in accordance with 
an elaborate report of a special commission, on May 12, 1815, by those 
powers with accession of Bavaria, Denmark, Hanover, Netherlands, 
Sardinia, Saxony, the two Sicilies, and Wurtemburg, after referring to 
the return from Elba, states 36 

“By thus violating the convention which had established him in the 
Island of Elba, Bonaparte destroys the only legal title on which his ex- 
istence depended. . . . . The powers consequently declare that 
Napoleon Bonaparte has placed himself without the pale of civil and 
social relations and that as an enemy and a disturber of the tranquility 
of the world he has rendered himself liable to public vengeance.” 

On July 9, 1815, after Waterloo, Napoleon was ordered by the pro- 
visional government to leave France within twenty-four hours, and on 
July 15, finding escape hopeless, he voluntarily boarded the British 
ship Bellerophon. He was detained as a prisoner of war; and on August 
2, 1815, a convention between Great Britain, Austria, Prussia, and Rus- 
sia, declared that Napoleon Bonaparte was considered to be the pris- 
oner of the signatories of the alliance of March 25, 1815, which included 
sixteen powers, and his custody was especially intrusted to the British 
government.” On October 17, 1815, he was taken to St. Helena on the 
British ship Northumberland; and on April 11, 1816, Parliament passed 
an act authorizing the government ‘‘to detain . . . . the 
said Napoleon Bonaparte in the custody of such person 
and in such place within his Majesty’s dominions and under sith re- 
strictions” as ìt saw fit, and to treat him as a prisoner of war. Lord 
Castlereagh, the premier, explained that the bill was introduced because 
of doubt of the competency of the government to detain him as a pris- 
oner of war after the termination of war, though he himself felt no 
such doubts, and added: 


3 British and Foreign State Papers, II, 665, 734. 
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“As a sovereign Prince, we were warranted in detaining him, in con- 
sequence of his breach of treaty, and incapacity to afford any guaran- 
tee for the observance of any treaty; but we had this additional ground 
to justify our conduct, that he was a prisoner of war, who, as a native 
of Corsica, was a subject of France, which power had declined to claim 
his restoration. . . . . Thus whether regarded as a sovereign 
- Prince, or a prisoner of war, his detention was justifiable in a technical 
view, according to the law of nations, and that detention was imperi- 
ously called for by a due consideration for publie safety and general 
peace.” 

Lord Brougham, of the opposition, was in agreement. .Lord Liver- 
pool, in a letter to Lord Eldon, offered a slightly different justification. 
Napoleon, he said, “must then either revert to his original character 
of a French subject, or he had no character at all, and headed his expe- 
dition as an outlaw and an outcast—hostis humani generis.” 

Lord Castlereagh’s charge, if not Lord Liverpool’s, could doubtless 
be maintained proved against the Kaiser on the basis of the historic 
“scrap of paper.” In awarding judgment on high political offenses, 
however, considerations of legal responsibility cannot be separated 
from those of political consequences. Though considerations of the 
latter type may have weighed too exclusively with the Congress of 
Vienna which condemned Napoleon, and with the British government 
which executed the sentence—Lord Rosebery indeed finds the subject 
a poignantly painful memory for Englishmen—yet the procedure has 
been- less stigmatized than that in similar cases tried before tribunals 
of less extensive jurisdiction. 

Trial of the Kaiser under international Jaw by a tribunal ies juris- 
diction was sanctioned by neutral states, including that in which he 
was seeking asylum, as well as by the principal belligerents, would 
avoid the difficulties of jurisdiction, sovereign immunities and extradi- 
tion, and would offer the greatest probability of a decision at once Just 
and expedient. P 
Quincy WRIGHT. 
Harvard University. 


The Armistices. War may terminate by conquest and absorption of 
one of the parties, by mere cessation of hostilities, or by treaty of peace. 
The last method is by far the most frequent and has usually required 
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three steps: an armistice, a preliminary treaty of peace and a definitive 
treaty of peace. Sometimes, as in 1815 and 1878, these have been sup- 
plemented by a general conference to frame treaties redefining the bases 
of world organization. Occasionally, as in the war between the United 
States and Great Britain in 1812, the Mexican war of 1846, the Russo- 
Japanese war of 1904-1905, and the Turco-Italian war of 1913, the first 
two steps have been omitted, the definitive peace being signed before 
cessation of hostilities. Again the first step has sometimes been omit- 
ted, as in the Spanish-American war, the armistice being included in the 
preliminary treaty of peace. 

An armistice, strictly speaking, implies merely a cessation of arms for 
a limited or indefinite period, with approximate maintenance of the 
existing condition of relative strength. It is distinguished from a sus- 
pension of arms by its greater generality and duration and from a capi- 
tulation by being “an essentially bilateral transaction, giving mutual 
concessions and imposing mutual restrictions.”! The so-called armi- 
stice between France and Prussia of January 28, 1871, ineluded provi- 
sions relating to indemnity, delivery of French forts, and disbanding 
of the French armies, thus going beyond the scope of a simple armistice. 

By the instrument signed September 29, 1918, by Great Britain, 
France, Italy and Bulgaria, hostilities were to cease at noon, September 
* 30, and Bulgaria was to evacuate occupied territory, to demobilize her 
army and surrender portions of it, to deliver war material and means 
of transport, and to compel the departure within a month of German 
and Austrian military, diplomatic, and consular agencies. The Allies 
were given the control of the navigation of the Danube, the right of 
free passage through Bulgaria for military operations, and the right to 
occupy strategie points. Bulgaria was, however, permitted-to reoccupy 
certain territory occupied by Allied forces. 

Turkey and the Allies signed an agreement October 30, 1918, to cease 
hostilities from noon, local time, October 31, 1918. In addition, Turkey 
was to demobilize her army except troops necessary for the mainte- 
nance of order, to surrender all war vessels in Turkish waters except 
those required for police purposes, and to evacuate specified territories. 
Turkish garrisons in Arabia and officials in Tripolitania and Cyrenaica 
were to surrender to the Allies, and Allied prisoners of war were to be 
released without reciprocity. The Dardanelles and Bosphorus were to 
be opened, and Turkey was required to remove mines. The Allies were 


1 Phillipson, Termination of War and Treaties of Peace (1916), p. 67. 
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given the right to occupy strategie points in Turkey, including the forts 
of the Dardanelles and Bosphorus. 

Austria-Hungary signed an armistice with the Allies and the United 
States, November 3, 1918, to take effect at 3 a.m. November 4, provid- 
ing for the immediate cessation of hostilities by land, sea and air. 
Austria-Hungary was in addition required to demobilize her army, to 
deliver half of her military equipment, a large part of her navy and 
submarines and all merchant vessels belonging to the Allies, to evacu- 
ate occupied and other specified territory, and to repatriate Allied 
prisoners of war without reciprocity. German troops were to. be 
evacuated and the Allies were given the right of transit and of occupy- 
ing strategic points in Austria-Hungary. The blockade conditions and 
rights of capture at sea were to be unaffected. The Allies and the 
United States were given the right of free navigation on the Danube 
and the occupation of defined territory, including Trentino, Küstenland, 
and Dalmatia. The administration of these territories was “intrusted 
to the local authorities under the control of the Aled and associated 
armies of occupation.” 

Germany. signed an armistice with the Allies and the United States, 
at 5 a. m. French time November 11, 1918, providing for the im- 
mediate cessation of hostilities at sea and cessation of operations by 
land and in the air, six hours after signature. The terms, as laid down ` 
by the Versailles Conference of the Allies and the United States, in 
thirty-six articles, were read by President Wilson in his address to Con- 
gress on November 11, with the comment: “ The war thus comes to an 
end, for having accepted these terms of armistice, it will be impossible 
for the German command to renew it.” Under authority given them, 
Marshal Foch and the other negotiators agreed to alterations in the 
details of eighteen of these articles prior to signing. Later agreements 
have extended the period of evacuation and the duration of the armi- 
stice. On December 14, the Allies announced that they reserved the 
right to occupy the neutral zone east of the Rhine and north of Cologne 
on giving six days notice. 

Germany was required to deliver specified ordnance, aircraft, trans- 
port material, battleships, submarines, and all Allied, Russian, and neu- 
tral vessels, the numbers being in some cases altered during the armi- 
stice negotiations; to evacuate all invaded territory, East Africa, the . 
territory west of the Rhine, and ED to a specified distance? east 


2 Originally 40 kilometers, modified diini the negotiations to 10 kilometers. 
The original provision for Allied occupation of a 30 kilometer radius at the 
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of the Rhine, within specified periods, without injury to the inhabitants 
or industries; to repatriate Allied eivilians and prisoners of war without 
reciprocity; to renounce the treaties of Bucharest and Brest-Litovsk - 
and to recall all “instruetors, prisoners and civilians as well as military 
agents” in the territory of Russia as defined before 1914. The Allies 
were given free access to the Baltie and to the territory east of Germany, 
through Dantzig or by the Vistula. The blockade conditions and 
rights of capture at sea were to remain unaltered for the Allies but 
Germany was required to notify neutrals that she no longer placed 
restrictions upon their trade with allied and associated countries. 

The armistice terms, as read by the President, called for: “Immedi- 
ate evacuation of invaded countries—Belgium, France, Alsace-Lorraine, 
Luxemburg” (Art. 2); but the official text was worded: “Immediate 
evacuation of invaded countries—Belgium, France, Luxemburg, as 
also Alsace-Lorraine.” A presumption as to the future status of 
Alsace-Lorraine may, however, be drawn from the exclusion of these 
provinces from the provision charging Germany with the “upkeep 
of the troops of occupation in the Rhineland.” (Art. 9.) 

Among the additions made during the negotiations was the provision 
that “in all territories evacuated by the enemy . . . . no per- 
_ son shall be prosecuted for offenses of participation in war measures 
prior to the signing of the armistice.” (Art.6.) A time limit of 48 ho 'rs 
was added to the requirement that Germany be ‘responsible for reveal- 
ing and aid in the discovery and destruction of all mines or delayed ac- 
tion fuses in evacuated territory. This article also required the reve- 
lation of poisoned and polluted wells, etc., all sanctioned by penalty 
of reprisals. (Art. 8.) 

The alterations took cognizance of the conventions for exchange of 
prisoners of war by annulling them, but the Allies agreed to continue 
repatriation of German prisoners interned in Holland and Switzerland. 
(Art. 10.) : 

The original requirement for the immediate evacuation of German 
troops in Russia as defined before 1914 was altered to read “As soon 
as the Allies, taking into account the internal situation of these terri- 
tories, shall decide that the time for this has come.” (Art. 12.) The 
requirement for “unconditional surrender,” within a month, of German 


bridgeheads at Mayence, Coblentz and Cologne was, however, retained and by 
agreement on December 14, 1918, the Allies were given the right to occupy the 
territory east of the Rhine and north of Cologne, which had been declared a neu- 
tral zone. 
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forces in East Africa was modified to “evacuation within a period to be 
fixed by the Allies.” (Art. 17.) 

Although blockade conditions were to remain unchanged, it was 
agreed during the negotiations that ‘‘the Allies and the United States 
should give consideration to the provisioning of Germany during the 
armistice to the extent recognized as necessary.” (Art. 26.) 

Acceptance or rejection of the armistice within 72 hours was required 
and its duration was thirty days with option to extend, a condition 
formally complied with on December 14. An addition to the original 
terms provided that failure to carry out the evacuation in the period 
fixed should not be regarded as grounds for denunciation except in 
case of bad faith. (Art. 34.) 

All four instruments not. only specified the time of cessation of hostili- 
ties, but also imposed conditions calculated to put the Central Powers 
hors de combat, such as demobilization of armies, surrender of arms and 
transport material, occupation by the Allies of strategic points, etc. 
In addition certain ante bellum conditions were established by the pro- 
visions relating to withdrawal from occupied territory, Belgium, France, 
Luxemburg, Tripolitania, Cyrenaica, Persia, etc. Some territorial and 
political changes were perhaps presaged by the provisions relating to 
the Turkish straits, the Danube, Arabia, Italia Irredenta, and Alsace- 
Lorraine. Thus each of the instruments, besides providing for an 
armistice, contains elements suggestive of a capitulation and a prelim- 
inary treaty of peace. It is noteworthy, however, that the form of an 
armistice is carefully preserved in the agreement between the Allies 
and Germany. In that alone, demobilization of troops is not specified, 
denunciation of the armistice is provided for, and the principle of an 
international armistice commission is admitted. This much conces- 
sion was made to the amour propre of the master state of the Central 
Alliance, though the true character of the transaction was evidenced by 
the final qualification that the international armistice commission 
“will act under the authority of the allied military and naval Com- 
manders in Chief.” (Art. 34.) : 

Quincy WRIGHT. 

Harvard University. 


NEWS AND NOTES 
PERSONAL AND MISCELLANEOUS 


EDITED BY FREDERIC A. OGG 


University of Wisconsin 


A meeting of the executive couneil of the American Politieal Seience 
Association and the board of editors of THE American POLITICAL 
ScIENcE Review was held at Baltimore on December 27. After care- 
ful consideration, it was voted that no general meeting of the Associa- 
tion should be held before the usual time for the annual meeting in 
December, 1919. This action was taken on account of doubt whether 
two successful meetings could be held within one year, considering the 
adverse conditions of transportation during demobilization and the 
unsettled state of the publie health. It was the sense of the couneil 
. that the officers should hold over until the annual meeting in 1919. 
Two vacancies in the council, caused by the death of Professor F. A. 
Updyke and the resignation of Mr. A. H. Snow, were filled, until the 
annual meeting, by the election of Professor H. M. Bowman of Boston 
University and Theodore Marburg of Baltimore. Professor J. D. 
Barnett of the University of Oregon and Mr. C. C: Williamson of the 
New York Public Library were elected members of the board of edi- 
tors, succeeding Mr. Herbert Croly and Mr. John A. Lapp. 


Frank A. Updyke, Ira Allen Eastman professor of political science 
in Dartmouth College, died suddenly at his home in Hanover, on Sep- 
tember 20. He was born in 1866, and was graduated from Brown Univer- 
sity in 1893. After some years spent in teaching the classics, he turned 
to the field of political science and from 1904 to 1906 he was engaged 
in graduate study, at the University of Chicago, University of Geneva 
and Brown University, taking his doctor’s degree at the latter institution 
in 1907, and going to Dartmouth the same fall. During the summer of 
1913 he was professor of political science at the summer session of the 
University of Michigan, and in 1914 he was Albert Shaw lecturer on 
American diplomatic history at Johns Hopkins University. In 1912 and 
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again in 1918 he was elected a member of the New Hampshire consti- 
tutional convention. He was the author of The Diplomacy of the War 
of 1812; County Government in New England; and Short Ballot Sug- 
gestions for New Hampshire. He was a frequent contributor to the 
Review and at the time of his death was a member of the executive 
council of the Association. In 1894, he was married to Miss Cornelia 
Parish of Delevan, Wisconsin, who survives him. His untimely death, 
in the full maturity of his rich powers and broad sympathies, is a great 

. loss to the college and to the profession. — 


Dr. Eldon C. Evans, instructor in political science at Dartmouth 
College, died of pneumonia, after a brief illness, on September 26. 


Professor R. G. Gettell has resigned as historian of the United States 
Shipping Board, and has resumed his courses at Amherst College. His 
successor at Washington is Dr. J. G. Randall, formerly professor of his- 
tory and economics at Roanoke College. 


Professor J. Allen Smith, of the University of Washington, is giving 
courses this year at Stanford University. His work at Washington is _ 
temporarily in charge of Professor James D. Barnett of the University of 
Oregon. 


Professor Ernest Barker, of Cambridge University, England, will 
lecture at Amherst College during the second half of ‚the present 
academic year. He will discuss phases of political theory. 


Professor Charles E. Merriam, of the University of Chicago, who re- 
turned in November from work in Italy for the committee on public 
information, has announced his candidacy for the Republican nomina- 
tion for mayor of Chicago. Professor Merriam was the Republican 
candidate for mayor in 1911. ; 


Professor Karl F. Geiser, of Oberlin College, has been granted a 
Carnegie teacher’s fellowship for the study of interhational law and 
related subjects. He is carrying on his work at Harvard University, 
under the direction of Professor G. G. Wilson. His chief subject: of 
investigation is plans for international organization. 
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The work of the new School for Social Research in New York opens 
on February 22. Among courses to be offered is one on representative 
government, in charge of Dr. H. J. Laski of Harvard University, and 
one on problems of American government, given by Dr. Charles A. 
Beard of the New York Bureau of Municipal Research. 


Dr. John E. Briggs has been appointed instructor in political science 
at the University of Iowa. 


During the eurrent year there is connected with the department of 
political science at the University of Iowa a research associate, Mr. B. 
B. Bassett, who is making a study of problems connected with educa- 
tion for eitizenship. 


Mr. Graham H. Stuart, formerly a student at the Ecole des Science 
Politiques, acted as an instructor in political science at the University 
of Wisconsin during the first quarter of the present academic year. 
He has lately assumed an assistant secretaryship of the Wisconsin 
branch of the League to Enforce Peace. 


Professor Stanley K. Hornbeck, on leave of absence from the Uni- 
versity of Wisconsin, was one of the four officers of the military intelli- 
gence service included in the party of experts which accompanied 
President Wilson to France in December. Professor Amos S. Hershey 
of Indiana University is also with the Peace Commission in the capacity 
of assistant to Major James Brown Scott, technical adviser on inter- 
national law. 


Godfrey Rathbone Benson, first Baron Charnwood, lectured at a 
number of American colleges and universities during the first quarter of 
the year. His principal subjects were “ Abraham Lincoln” and “Great 
Britain’s Relation to a League of Nations.” At Cornell University he 
gave a course of fifteen lectures, on the Jacob H. Schiff Foundation, 
on the general subject of the contributions of the British Empire to 
civilization. 


A. “win-the-war” convention, called by the University of Wisconsin 
in coöperation with the League to Enforce Peace, was held at Madison 
November 8-10. A state branch of the league was organized. Among 
the addresses were: ‘‘A League of Free Nations,” by President Charles 
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“R. Van Hise; “Winning the War in France,” by Hamilton Holt; “ Ger- 
man Autocracy,” by Franz Sigel; “The Ethics of the War,” by Profes- 
sor Shailer Mathews} ‘America in the War,” by William H. Taft; 
“Safeguarding the Future,” by President A. Lawrence Lowell; 
“Labor’s Aims in the War,” by John P. Frey; and “Socialism and 
the War,” by A. M. Simons. 


The thirty-eighth annual meeting of the Academy of Political Sci- 
ence in the City of New York was held December 6-7. The meeting 
took the form of a conference on war labor policies and reconstruc- 
‘tion. The several sessions were devoted to women in industry, war 
labor standards and reconstruction, adjustments of wages and con- 
ditions of employment, demobilization of labor in war industries and 
in military service, and industrial victory and its effect on the future of 
labor and capital. The addresses and discussions will be published as 
a volume of the Academy’s Proceedings. 


At the election of November 5 the voters of the state of Illinois rati- 
fied, by a majority of approximately fifty thousand, a proposal for a 
convention to revise the state constitution. The new general assembly, 
which convened in January, is expected to fulfill its constitutional duty ° 
by passing an enabling act fixing the date for the assembling of the 
convention, prescribing the method of electing the 102 delegates, fixing 
their compensation, and making an appropriation for the convention’s 
expenses. f 


Mrs. Frances F. Preston (formerly Mrs. Grover Cleveland) asks that 
the following notice be printed in the Review: 

“I should be grateful if friends of Mr. Cleveland who possess pub- 
lished addresses or other critical comment of historical value concerning 
his policies or character, or letters to or from him, or personal recollec- 
tions of incidents connectéd with his life, which would be of interest 
in the preparation of a biography, would communicate as soon as prac- 
ticable with Mr. William Gorham Rice of Albany. Any such com- 
ment, letters, and accounts of incidents will be acknowledged and will 
be carefully returned if the sender so desires. It is my hope that Mr. 
Rice, aided by such material and by his own already existing collec- 
‘tion, may feel disposed to undertake a biography of Mr.Cleveland dur- 
ing the ensuing year: Mr. Rice was a secretary to Governor Cleveland 
an Albany and was later, by President Cleveland’s appointment, a 
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United States Civil Service Commissioner at Washington, and is now a 
New York State Civil Service Commissioner. He was associated with 
Mr. Cleveland from 1882 onward, and was always an esteemed and 
devoted friend.” 


The National Civil Service Reform League has called for the reorgan- 
ization of the United States eivil service commission on the ground of 
the “inherent incapacity” of its present members for the reconstruction 
work in prospect. The league has a committee on investigation and 
reconstruction at work in Washington, headed by Richard H. Dana, 
president of the league, and Ellery C. Stowell. Various phases of re-. 
ported administrative inefficiency are being inquired into by subcom- 
mittees of this main committee. The first reports to be submitted were 
from a subcommittee detailed to investigate the civil service commis- 
sion. The league’s recent statements point to the greatly extended ac- 
tivities of the government and the likelihood that in the reconstruction 
period there will be need for many thousands of additional employees. 
If public administration is to be handled efficiently the civil service 
commission, it is asserted, must be made the employment department 
of the government, with complete control of personnel. The sub- 
* committee’s recent reports state that the present commission has 
demonstrated its incapacity for such a task. It will be remembered 
that the league clashed with the commission in 1916, during the presi- 
dential campaign, over the commission’s refusal of access to the records 
- of appointments to fourth-class postmasterships. The league desired 
to inspect these in connection with reports that many such appoint- 
ments had been made for partisan purposes. During the war the league 
was silent, and it coöperated with the commission. But now that the 
war is over, it seeks to have the present commissioners replaced. It 
points out that the commission failed to take a broad view of its respon- 
sibilities in recruiting emergency employees for the departments, with 
the result that many departments either suffered through lack of em- 
ployees or were permitted to recruit without reference to the civil serv- 
ice law, the latter course entailing much inefficiency and some serious 
abuses. The commission is charged also with inefficiency and partisan 
manipulation prior to the war. l 


A conference was held at Rochester, November 20-22, under the au- 
spices of the National Municipal League for the consideration of Amer- 
ican reconstruction problems. The principal papers read were: “The 
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New Relation of the Federal Government to State and Local Com- 
munities,” by Professor H. L. McBain of Columbia University; “ Pub- 
lie Employment,” by Dr. Charles A. Beard, of the New York Bureau 
of Municipal Research; “The Government, Present and Future, of 
Communities,” by Mr. R. S. Childs, of the Housing Bureau of the 
Department of Labor; and “‘Replanning the United States in regard to 
Transportation, Housing, and Public Works,” by Mr. F. L. Ackerman. 
The conference adopted a platform generally favorable to retention in 
the hands of the government of the special powers and functions 
acquired during the war. The following are some of the specific 
recommendations: : 

1. The government has assumed control of railroads, telegraphs and 
telephones, opening the opportunity for either federal ownership, with 
private operation, or federal ownership with federal operation, or a 
reorganization by economical regional systems under a method of con- 
trol that will protect private capital by insuring a reasonable return, 
` yet removing speculative and antisocial features of the private owner- 
ship of the past with its relatively feeble and negative scheme of regu- 
lation. Whichever principle is adopted is a smaller matter than that 
the essential features of our present control should never be relinquished. 

2. The federal government through its food and fuel administra- 
tions and its war industries board has acquired a command over basic 
resources which played a vital part in securing national efficiency. 
Every effort should be made to preserve the nucleus of these valuable 
agencies in such form and with such powers that we may achieve some 
part of that efficiency in peace. 

3. The federal government has manifested grave interest in, and has 
exerted its war powers to influence, the cost of living and the preven- 
tion of profiteering. It should continue to exert its peace powers toward 
the same beneficent end. 

4. The federal government has concerned itself effectively in the 
problem of housing industrial workers and has placed upon a new basis 
of prestige and authority the. American movement for garden cities 
and suburbs. Its interest in this aspect of the welfare of the workers 
and the efficiency of industry should not now lapse; but the labor de- 
partment’s bureau of industrial housing should be continued and its 
_ powers broadened to include educational work and research into our 
vast industrial housing problems. 


5. As a measure of protecting the effectiveness of its soldiers and in- . 


dustrial workers, the federal government has found it necessary to use 
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its influence with local governments regarding moral and health condi- 
tions. Such federal interest in local governments should not lapse, but 
should result in the continued attack upon vice problems by the publie 
health service and in the formation of a federal bureau of munici- 
palities in the department of the interior to colleet and distribute 
information on munieipal problems. 


BOOK REVIEWS 


EDITED BY W. B. MUNRO 


Harvard University 


The Evolution of the Dominion of Canada. Its Government and 
Its Politics. By Epwarp Porrirr. (New York: World Book 
Company. 1918. Pp. 540.) 


This is a thorough and eomprehensive study of the evolution of Can- 
ada. In the book there is the bias of the extreme free trader and pos- 
sibly many Canadians will regret that a treatise of such historical value 
should be distinguished by uncompromising and consistent economic 
propaganda. Its highly controversial character and complete identi- 
fication with one school of fiscal thought in Canada will affect its au- 
thority with many Canadians on other questions which are treated 
with detachment and insight. Unquestionably, as Mr. Porritt sug- 
gests, dissatisfaction over the abrogation by Washington of the Reci-. 
procity Treaty of 1884 and concern over the attitude of the United States 
at the close of the Civil War assisted the movement for confederation, 
as high American duties upon Canadian products and manufactures 
stimulated protectionist sentiment in the Dominion. For many years 
both political parties in Canada were eager to negotiate reciprocity 
treaties with the United States, and the rejection of all these advances 
partly explains the defeat of the Laurier government in 1911, when at 
last a reciprocal trade agreement was accepted by Washington. More- 
over, for fifty years Canada was required to develop systems of trans- 
portation to carry trade north and south and to seek ultimate markets 
in Great Britain, with the result that a reversal of policy such as the 
trade agreement of 1911 involved would have vitally affected estab- 
lished conditions in Canada. 

It is a common belief in the Dominion that national considerations 
rather than the influence of manufacturers explain the adoption and 
‚the maintenance of protection. One is bound to think that Mr. Por- 
ritt greatly exaggerates the corrupt power of industrial and financial 
interests in the life of Canada. It may be that one probable finance 
minister was set aside owing to his attitude towards these interests; 
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but that they have generally nominated the minister of finance cannot 
be accepted. Indeed, most of the finance ministers of Canada since 
confederation have not been highly regarded by the business and 
financial interests and certainly were not the men they would have 
chosen for the portfolio. It is true that Canadian manufacturers op- 
pose free trade with Great Britain. But it is not true that they have 
“never disguised their hostility to the British Preference.” Over and 
over again the Canadian Manufacturers’ Association has adopted reso- 
lutions in approval of preference, although it must be admitted that 
they were not too favorable to the increase of the preference from 
25 to 334 per cent. Of course the manufacturers are protectionists 
for Canada as they doubt the wisdom of free trade in Great Britain. 
A statement ascribed to Mr. G. M. Murray, secretary of the Canadian 
Manufacturers’ Association, “that by the exercise of its power, the 
Association could, if it chose, bring several millions of people to the 
verge of starvation and paralyse the industry of the whole Dominion,” 
he denies that he ever made, and those who know Mr. Murray will 
accept his denial. 

In Mr. Porritt’s story of the growth and final achievement of respon- 
sible government in Canada, he overlooks Joseph Howe of Nova Scotia. 
Howe, perhaps more than any other man, fought out that battle with 
‘the colonial office and prevailed without violence, while in Upper 
Canada and Lower Canada victory was not achieved without rebellion. 
There were other men as distinguished in the movement for confeder- 
ation as Galt, and far more wise and practical in council and in action. 
Brown, Macdonald and Cartier were more necessary than was Galt to 
the project of union. Without the first three, confederation could 
not have been achieved when it was, but whether Galt was there or 
not was not so material. 

Mr. Porritt understands the Canadian senate. In the main it has 
been ineffective and unfruitful. But it is not contemptible, and now 
and again it has done valuable national service. From the first, 
however, partisan considerations have dictated appointments, and at 
times undoubtedly the prospect of appointment to the senate has af- 
fected the independence of members of the house of commons. Sooner 
or later the constitution of the senate will be altered, and when reform 
comes the system of life appointment by the prime minister will disap- 
pear. Mr. Porritt makes the curious statement that “old party war 
horses” and men who need an income are appointed lieutenant gover- 
nors of the Provinces. The truth is that men who have incomes are 
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sought for these positions, and it is seldom that a lieutenant governor 
does not have to spend two or three times the amount of his official 
salary. But the general accuracy of Mr. Porritt’s volume cannot be 
challenged. It covers much ground and in all that relates to the con- 
stitutional history of the Dominion and the development of relations 
with the Mother Country it is illuminating and authoritative. 

Joan WILLISoN. 
Toronto, Canada. 


Documents of the Canadian Constitution. Selected and edited 
by W. P. M. Kennepy. (Toronto: The Oxford Press. 1918. 
Pp. 707.) _ 


The title of this volume is apt to mislead the unwary. The book. 
does not contain, as its title might imply, a collection of documents re- 
lating to the present governmental system of Canada. The greater 
portion of it is devoted to materials illustrating the development of ' 
Canadian government in the period between the close of the French 
régime and the enactment of the Act of Confederation in 1867. Among 
the materials included are acts of parliament, ordinances, petitions, 
reports, decisions of courts, treaties, extracts from parliamentary 
debates and correspondence. All are arranged in chronological order., 
Aside from brief historical notes inserted at a half-dozen places in the 
book, no attempt is made to interpret the documents or to appraise 
their relative importance. 

In the selection of materials for inclusion in his-volume the editor 
has in more ways than one proved himself a strict constructionist. 
His interpretation of Canadian constitutional history lays great stress 
(and perhaps rightly so) upon the course of relations between the im- 
perial and the colonial authorities, also upon the bickerings which 
went on for so long a time between the executive and legislative 
branches of government in Canada. So much attention is given to 
these things, however, that very little heed is paid to the social and 
economic backgrounds of constitutional evolution although these were, 
after all, far more important in determining the general course of events 
than were the foibles or fads of either colonial secretaries or local 
governors. It is somewhat strange in this day and generation to find 
an historical scholar interpreting constitutional history in terms so 
distinctly political and personal, with relatively little heed to those 
economic factors which have had a profound influence in Canada as 
everywhere else. i 
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Canada, one might judge by this volume, is composed of two prov- 
inces, formerly known as Upper and Lower Canada, but now called 
Ontario and Quebee. At any rate the contribution of the maritime 
provinces to the winning of responsible government for the Canadian 
people (and it was of considerable extent) is given no adequate recog- 
nition. Nor, with the exception of two federal statutes, does the 
book contain any documents illustrating the development of free 
government in that vast expanse of modern Canada which lies beyond 
the Great Lakes. Yet the story of how this great tract was acquired, 
how it was organized into territories and how it was finally parceled 
into provinces is not the least interesting chapter in the history of em- 
pire building. 

In spite of these limitations, however, Mr. Kennedy has compiled 
a useful book. He has brought together a great many documents 
which have not hitherto been available save in out-of-the-way places 
and has put them together with a great deal of care. 

W. B. M. 

Cambridge, Mass. 


Government and Politics of Switzerland. By RoBERT C. BROOKS. 
(Government Handbooks, edited by David P. Barrows and 
Thomas H. Reed. Yonkers: World Book Company. 1918. 
Pp. xvi, 430.) 


The purpose of this volume is to provide a textbook for students of 
political science and at the same time attract the attention of the 
general reader who may be visible in the offing. The author is an en- 
thusiastie admirer of Swiss institutions and a professor in an Ameri- 
can college. Comparisons between the two countries are constantly in 
evidence. Even when no parallels are drawn in words the descrip- 
tions distinctly presuppose an American background. No better com- 
bination of sentiment and method could be devised to bring out the 
salient features of Swiss government, for the likenesses are so strong 
that the differences stand out in high relief. We scarcely need the ex- 
press declarations of the writers of 1848 that the American Constitu- 
tion was consciously before them, so conclusive is the internal evidence. 

Descriptions of the little republic need to be renewed at intervals, 
for Switzerland is a progressive state and its laws are not written on 
tablets of bronze. The voters do not always do the logical thing, 
but they eventually correct their mistakes and the adoption of improve- 
ments marches on. Even while this book was passing through the 
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` press the people voted to adopt proportional representation for the 
lower house of its national legislature, a question which the author 
had to describe as “pending.” Indeed, it seems but a short time since 
the railroads of Switzerland became national property, but, as a matter 
of fact, the government has already had experience enough to give us 
good advice. 

All this in justification of the new book. Many more reasons are 
furnished in the editorial preface where have been assembled the facts 
most useful for reviewers who do not read the rest. The author would 
not have suffered if most of this part had been omitted. 

The plan of the work is well suited to purposes of study. Each 
chapter is followed by references to standard writers on Switzerland 
where the reading may be extended, and an elaborate critical bibliog- 
raphy will be useful to teachers and others who may desire to follow 
foreign authorities as well. The historical chapter is severely compact, 
but the book is avowedly descriptive of the present, and the combina- 
tion of constitution, law, political parties, and actual practice has been 
skilfully wrought. 

Johns Hopkins University. - J. M. VINCENT. 


Modern and Contemporary European Hisiory. By J. SALWYN 
SCHAPIRO, under the editorship of James T. Shotwell. (Bos-° 
ton: Houghton, Mifflin Company. 1918. Pp. 805.) 


Discussions of recent European history, brought substantially up to 
date, were needed more than ever as soon as the United States entered 
the world war. This book was written to meet this demand and pro- 
vide a text which should bring the courses in this field as far as possible 
through the period of the war. 

After an-introduction upon the revolutionary and Napoleonic era, 
ten chapters (approximately 220 pages) carry the reader through to the 
end of the Franco-Prussian War, and the development of European 
states up to the outbreak of the world war is covered in nearly five 
hundred pages. The study of the world war through Brest-Litovsk 
(1918) takes up the last chapter of about forty-five pages. 

Dr. Schapiro’s book differs from other recent publications in throw- 
ing much more emphasis on the period since 1870, and particularly 
upon very recent events. It brings us down to the world war much 
more rapidly. It also is larger, containing nearly eight hundred pages, 
or a hundred or so more than the average text. More space than usual 
is-assigned to government and politics, and probably one-fifth of the 
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whole pagination is devoted to industrial, economie, and cultural 
topics. The chapters on the industrial revolution (IIT), on old England 
(IV), revolutionary labor movements (XXIV), and science (X XVI) 
have very little of the political, and two of the maps are upon economic 
subjects (industrial England and industrial Germany). The author 
has also introduced literary men of the first order like Thackeray and 
Hugo, and these cultural features are based “on a fair degree of famili- 
arity gained from an affectionate study of the literature and art of 
modern and contemporary Europe.” 

There is a choppy effect to the chapters connected with the world 
war, due probably to haste in writing and scant opportunity for gener- 
alizations so soon after the events catalogued. The tone is temperate 
in partisanship, although distinctly American in such questions as 
Belgium and submarine warfare. Exceptions might be taken to the 
statement that the Moroccan crises (pp. 701, 706) were triumphs for 
Germany. 

The series of colored and sketch maps is excellent. Out of the 
twenty-seven, six are distinctly upon the world war. The map on the 
German penetration of Russia follows the earlier version of the treaty 
of Brest-Litovsk, rather than the later and more correct one, in- 
„ cluding Erivan among the provinces ceded by Russia (p. 748). These, 
however, were not ceded to Turkey, but to the people of the provinces 
themselves. Batum, too, was not in 1918 a part of Kutais but a sepa- 
rate administrative distriet. The racial map (p. 428) could not possi- 
bly do justice to all the complications, and it is possible to criticize the 
classification of the Greeks as Ural-Altaic. 

The appendices contain lists of rulers of European nations since the 
French Revolution, of the Popes since 1775, of the prime ministers of 
Great Britain since 1783, and of the chancellors of the German Empire. 
The topical bibliography of thirty pages is partially annotated, giving 
indication of the works particularly recommended by the author. The 
index appears to be adequate, comparatively speaking, and serviceable. 


ARTHUR I. ANDREWS. 
Tufts College. 


British-American Discords and Concords; A Record of Three 
Centuries. Compiled by The History Circle. (New York: G.P. 
Putnam’s Sons. 1918. Pp. 70, 18.) 


This is a summary of the relations between Great Britain and Amer- 
ica, which has been compiled by the History Circle—an organization 
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founded in New York in May, 1917, for the purpose of studying and 
presenting “past national and international experiences for such light 
as they may throw on present events and policies.” Relations between 
the two countries are divided into three epochs, 1607-1763, 1763-1815, 
and 1815 through 1898; and within each the leading events are briefly 
and concisely summarized. A seven-page conclusion points to the need 
of unity of the English-speaking peoples. At the close of the volume 
are two useful sections giving references to citations from authorities 
used in the earlier part of the book, and a partial bibliography. 

There is so much ignorance and misunderstanding about the relations 
between America and what was once England, but is now Britain, that 
an authoritative and brief account is welcome. It is especially valu- 
able when Americans are considering the character of various nations 
with which America may decide to associate herself for her future 
safety. 

The book contains a facsimile letter of Thomas Jefferson to Presi- 
dent Monroe, dated from Monticello, October 24, 1823, which is start- 
ling in its present aptness. The book also describes the position of 
George Washington in the development of the English-speaking civili- 
zation, and the esteem in which his memory is held in that greater 
England, now so well termed the Britannic Commonwealth. 

The anonymous nature of the book is an innovation which will be 
watched with interest in America where such procedure is not common. 
The publishers’ foreword states that if the publie reception given to 
this volume justifies there will be further monographs similar in general 
purpose and character. It is sincerely to be hoped that the History 
Circle will give us more material of the same value and timeliness. 

r SINCLAIR KENNEDY. 
Brookline, Mass. 


The Petition of Right. By Frances Heren ReLr. (University 
of Minnesota Studies in the Social Sciences. Minneapolis. 
1917. Pp. 74.) 


Dr. Relf begins her study on the history of the Petition of Right 
with a discussion of the Five Knights’ case and the essential matter 
involved which was imprisonment on the king’s command. The author 
shows quite clearly that, while the other three grievances complained 
of in the petition were also important, the great issue, after all, was 
arbitrary imprisonment. The remedy in such a case was the writ of 
habeas corpus, but there was a well-founded fear that the judges could 
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not always be depended upon to issue this writ. Parliament had a 
choice among three courses of action: it might accept the king’s prom- 
ise to observe the law; it might proceed to legislate anew on the subject; 
or might content itself with declaring what the law really was. After 
a bitter conflict between those who wished to deal with the grievance 
by means of a statute and those who preferred not to antagonize the 
king too violently, the third course was finally adopted. Dr. Relf 
holds that the commons determined to proceed by petition rather than 
by bill because it was believed that a declaration of what the law was, 
if passed by both houses and approved by the king, would be accepted 
without question by the courts. The Petition of Right is consequently 
neither a law nor the equivalent of a law; it was adopted by Parliament 
acting not in its legislative but in its judicial capacity. The author 
has based her study in large measure on manuscript materials which 
have only recently become accessible to students of history. The ar- 
gument has been worked out with great care and the results are stated 
with clarity and precision. 

L. M. Larson. 
University of Illinois. 


The Development of the United States from Colonies to a World 
Power. By Max Farranp, Professor of History in Yale Uni- 
versity. (Boston: Houghton Mifflin Company. 1918. Pp.x, 
356.) 


This small volume expresses the new vitalizing spirit and the new 
point of view which has been gradually finding its way into the study 
and interpretation of American history since the appearance of the 
earlier historical writings of McMaster and Roosevelt, and especially 
since the appearance of Professor F. J. Turner’s The Influence of the 
Frontier in 1893. For the views which it expresses the author recog- 
nizes a peculiar obligation to Professor Turner. 

The volume was written “in the hope of rendering a service to those 
whose interest in American history has been recently stimulated.” 
Its purpose has been accomplished with simplicity, clearness, and ac- 
curacy. ‘Through a brief presentation of significant and prominent 
facts, unobscured by traditional views or multiplicity of detail, it at- 
tempts to interpret and explain the large currents and movements of 
American development—especially emphasizing economic (industrial 
and commercial) and intellectual changes and influences. It describes 
the dynamics of history rather than the mere record of accomplished 
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fact. It treats with interesting reasons and consequences, the real 
meaning of evolutions, the larger threads and relations of cause and 
effect. Considerable attention is given to the influence of the West, 
and adaptability to changing conditions. 

In sixteen chapters the author classifies by periods, and compresses 
into small compass, the chief historic movements and features of Amer- 
ican history, particularly stressing changes and adjustments to meet 
new conditions. A brief but choice bibliography follows each chapter. 
For the student of politics, two of the most interesting later chapters 
are “Business and Politics” and “The Second Generation.” In the 
latter chapter the author expresses appreciation of the work of Roose- 
velt as the “leader of the reformers,” and also of the leadership of Wilson 
as a positive reformer in “an unequalled record of legislative achieve- 
ment . . . . strengthening federal authority at the expense of 
local governments, contrary to Jeffersonian theories of democracy.” 

The book is practically free from errors—although one may question 
the strict accuracy of a few statements, such as: “the proclamation of 
1763 was acquiesced in as a temporary measure” (p. 34); “every.pro- 
vision of the Federal Constitution can be accounted for in American 
experience between 1776 and 1787” (p. 74); “the National Road 
(through excessive grants from sales of public lands) was extended to 
the Mississippi river and beyond” (p. 99). An apparent slip appears ° 
on page 110 (line 20) in the use of “them.” 

Necessarily such a brief, general interpretative sketch must omit 
much which would have been included in a more comprehensive treat- 
ment. The volume should prove interesting to the general reader and 
also useful as a supplementary text in a general introductory course in 
American history. 

J. M. CALLAHAN. 

West Virginia University. 


From Isolation to Leadership. A Review of American Foreign 
Policy. By Joun Houapay Larané, Ph.D., LL.D., Professor 
of American History in the Johns Hopkins University. (New 
York: Doubleday, Page and Company. 1918. Pp. x, 215.) 


Professor Latané has filled in the background of the Wilsonian de- 
mocracy admirably. Incidentally, he has written what for the purposes 
of the general reader is the best review we have of our diplomatic his- 
tory. Nor will the appeal of this little volume be limited to the general 
reader, for so excellent is the author’s selection and grouping of material 
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that even the special student will own a sense of obligation. The 
scope of the book is best indicated by its chapter headings: Origin of 
the Policy of Isolation; Formulation of the Monroe Doctrine; The Mon- 
roe Doctrine and the European Balance of Power; International Co- 
operation without the Sanction of Force; The Open-Door Policy; 
Anglo-American Relations; Imperialistic Tendencies of the Monroe 
Doctrine; The New Pan-Americanism [the contents of the chapter 
show that the word “new” in this connection is rather misleading]; 
The End of Neutrality and Isolation; The War Aims of the United 
States. Chapters 3, 6 and 8 are especially good; chapters 9 and 10, 
somewhat less satisfactory. ‘ 

Naturally, in a work of this brevity, some omissions will be re- 
gretted, and some statements will appear without the final touch of 
accurate qualification. But such cases are rare in these skilfully 
written pages, as are also more positive errors. A few criticisms, 
however, should be noted. l 

The statement made on page 121, with reference to the Panama 
tolls controversy, that “most American authorities on international 
law and diplomacy believed that Great Britain’s interpretation of the 
treaty was correct,” seems most questionable. Nor was the repeal 
voted by Congress of the Tolls Act accorded as “an act of simple jus- 
tice.” Congress did not admit that any injustice had been done, but 
asserted by an emphatic majority the right of the United States to 
enact the kind of measure repealed. 

The British embargo is defended by the writer in the following 
passages: “In the present war Great Britain has merely carried the 
American doctrine [of continuous voyage] to its logical conclusions”’ 
(p. 125); “she enlarged the lists of absolute and conditional contraband 
and under the doctrine of continuous voyage seized articles on both 
lists bound for Germany through neutral countries” (p. 175); “as the 
Declaration of London was not ratified by the British Government this 
distinction [between absolute and conditional contraband, as to ulti- 
mate destination] was ignored” (p. 177). In the first place, the dis- 
tinction between absolute and conditional contraband is in no wise de- 
pendent on the Declaration of London, which it antedates by several 
generations. Again, Great Britain did not pause with ignoring this 
distinction; she also ignored the more fundamental distinction between 
contraband and innocent goods; nor was it merely goods destined to 
Germany through neutral ports which she stopped, but also goods 
coming from Germany through such ports. The American doctrine 
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of continuous voyage, or better ultimate destination, so far as it was 
applied to the carriage of contraband, was defended at the time by 
the British solicitor-general himself, as in harmony with Lord Stowell’s 
decisions (see The Stephen Hart, Blatchford’s Prize Cases, p. 887); and 
in no case did it override settled rules of international law, as did the 
British embargo. 

On page 179 the suggestion is ventured that the state department 
would probably have taken someaction regarding the German embassy’s 
Lusitania advertisement “had not the incident been overshadowed by 

the actual destruction of the Lusitania.” In view of the 
department’s studied silence through many months regarding much 
more reprehensible activities of the German embassy, this conjecture 
must be regarded with some skepticism. 

On page 206 the author writes: “The right of a state to wage war 
is based on the doctrine of national sovereignty, a nineteenth century 
outgrowth of the old doctrine of the divine right of kings.” The idea 
of the righteousness of war in certain circumstances would seem to be 
at least as old as the Old Testament. The justice of war as a redress of 
grievances is recognized by Grotius and before him by the Church 
writers. ‘Offensive warfare,” says Vittoria, writing early in the six- 
teenth century, “has for object the punishment of an unjust act and to. 
extort satisfaction from enemies; but this cannot be done unless there 
has been a previous fault and violation of a right” (De Jure Belli, p. 
13). It may also be held that the doctrine of divine right is by no means 
the sole ingredient of the doctrine of national sovereignty. 

But such challenges as these only add to a reviewer’s pleasure in a 
book of this general excellence. A first-rate index rounds out the 
volume. l 

Epwarp 8. Corwin. 

Princeton University. 


A World Court in the Light of the United States Supreme Court. 
By Tuomas Winning Barca. (Philadelphia: Allen, Lane and 
Scott. 1918. Pp. 165.) 


In this handsomely printed volume Mr. Balch has collected and dis- 
cussed the more important cases in which the Supreme Court of the 
United States and its predecessors, the courts appointed by the Con- 
tinental Congress, have exercised jurisdiction in controversies be- 
tween states, with the view, he says, “of advancing an argumentin 
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favor of the early ereation of a Supreme Court of the Nations as the 
best and easiest means of insuring peace between the members of the 
family of Nations” (p. 156). 

The study, however, reveals that even the Supreme Court has not 
always been successful, notably in its effort to settle the controversy 
between the North and the South by the Dred Scott decision. Other 
decisions, such as those in the cases of the Active and of the Wyoming 
settlers—both regarded by Pennsylvania as derogatory to her sover- 
eignty—resulted in near approaches to war (pp. 21, 63, 65). Thus 
Mr. Balch was “forced to realize that there were limitations to the 
possibilities of securing world peace by the mere establishment of such 
a Tribunal” (p. 156). The crux of the matter, in the author’s opinion, 
lies in the elaboration of formulae for distinguishing between legal 
and political questions. For decision of the latter, organs other than 
courts appear to be necessary. In the international field such institu- 
tions as a council of conciliation and an international legislative body 
have been suggested to supply the want. 

Only one phase of the jurisdiction of the Supreme Court of the 
United States is considered. In addition to its jurisdiction in contro- 
versies between states, it exercises jurisdiction in cases arising under 
- the Constitution, treaties or laws of the United States. It is to the 
latter jurisdiction that we owe the development of a workable consti- 
tutional law. Possibly international institutions, with a jurisdiction 
founded on the nature of the case, such as the international prize 
court proposed at the Second Hague Conference, and an international 
court of claims (American Journal of International Law, vol. XII, p. 89), 
might be expected by analogy to prove more valuable international 
organs than a court with jurisdiction defined exclusively by the nature 
of the parties. 

Quincy WRIGHT. 

Harvard University. 


A History of Suffrage in the United States. By Kırk H. PORTER. 
(Chicago: The University of Chicago Press. 1918. Pp. 260.) 


This brief but comprehensive summary of the development of suf- 
frage legislation and practice in the United States will servé a very 
useful purpose; for, although several careful studies have been made of 
suffrage in the individual colonies and of the general suffrage move- 
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ment in the colonial period, the development through the period since 
the adoption of the Constitution has not received the attention which 
it has deserved. 

The author seeks to show that “a vigorous fight has been going on 
ever since 1776 to secure suffrage for some large and discontented 
group—ever growing larger and more discontented until it finally em- 
braced the women. And in the wake of this demand the suffrage fran- 
chise has expanded slowly, grudgingly, and by compromising steps.” 

Three tables and a diagram are helpful features of the book. In 
so condensed a treatment of this complicated subject, larger use might 
well have been made of such devices, applying this method of com- 
parative presentation to such topics as the spread of woman suffrage, 
the diversity of residence and citizenship qualifications, and the ex- 
action of literacy tests. 

The materials mainly used have naturally ‚been the provisions of 
state constitutions and the debates in constitutional conventions, 
together with reports of court decisions. Greater attention to statute 
law, for example as to registration, would have made the narrative 
more faithful in its presentation of the actual exercise of the suffrage. 

The arrangement is somewhat confused, for the topical chapter 
headings in several cases do not fit the chronological treatment that is - 
used. Thus, in the chapter headed “Woman Suffrage Since the Civil 
War” a considerable section is devoted to a discussion of literacy tests. 

Nearly a third of the book is devoted to the negro’s relation to the 
suffrage—“how he got it, what he did with it, how he lost it, and what 
the result may lead to.” It is a broad and candid study. The author 
seems, however, to give scant justice to the motive of such leaders as 
Sumner in seeking to confer the ballot upon the negro as a needed 
defense against prejudiced action on the part of his former masters, 
although (p. 199) he presents plain evidence that the menace was a 
real one. The discussion of the processes and the constitutional en- 
actments by which the negro has been excluded from the suffrage is 
excellent. 

The author acknowledges a suspicion that his aena of woman 
suffrage “will not be considered entirely satisfactory or fair by those 
who favor the cause.” Before its final triumph he anticipates “a 
struggle which will be interesting, and it may be exceedingly long.” 

GreorcE H. HAYNES. 

Worcester Polytechnic Institute. 
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American Problems of Reconstruction. A National Symposium 
on the Economical and Financial Aspects. Edited by Elisha 
M. Friedman. (New York: E. P. Dutton and Company. 
1918. Pp. xvi, 471.) 


Although the subtitle of this collection shows that the treatment is 
confined to economic and financial aspects, a citation of a few divisions 
of the book will give a clearer idea of the field covered. They include 
such headings as: Principles of Reconstruction in Europe; Efficiency 
in Production; Scientific Management; Readjustment of the Industries 
of Steel and Chemicals; Capital, Labor and the State; The Railroad 
and the Shipping Problems; The Free Port as an Instrument of World 
Trade; Stabilizing Foreign Exchange; The War and Interest Rates; 
Fiscal Reconstruction. 

To select wisely a list of topics would be futile unless the editor were 
successful in obtaining writers on these topics who are experts in their 
fields. When it is noted that among the twenty-seven contributors ap- 
pear such names as Irving Fisher, E. W. Kemmerer, Alexander D. Noyes, 
Edwin R. A. Seligman, Frank A. Vanderlip, Frederick A. Cleveland 
and Lewis B. Wehle, one should expect a treatment that is able and 
scientific. A careful reading of the whole book will, in general, con- 
firm this expectation. Some few of the papers are too general and too 
sketchy to be of much value, but they are not typical of the whole. 

Among the difficulties of a study of reconstruction at the time these 
chapters were written was the fact that the war was still raging and no 
man knew exactly what the problems were, since the longer the war 
lasted the greater the displacement from normal conditions. Having 
set out with the hypothesis that the underlying idea of reconstruction 
is the attempt to determine what new conditions resulting from the 
war confront us and what suitable adaptation may be made to meet 
them, and since little or nothing in the way of reconstruction was pos- 
sible while the war was in progress, the study largely takes the form of 
general principles or proceeds on particular assumptions. Thus most 
of the conclusions in this volume have more or less a tentative character. 

There are some who will not care for the book because it has in it so 
little on reconstruction of the character found in socialist, labor and 
other publications dealing with the so-called social problem. Mr. 
Lewis B. Wehle’s paper on “Capital, Labor and the State,” covering 
only twenty pages, is the only one which deals with the new and pros- 
pective status of labor; but this, it should be said, is a very thoughtful 
and discriminating discussion. 
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This colleetion is one of the first in the field and there will doubtless 
be many to follow, but there is enough of solid substance in this one 
to attract the serious student. There is a good index. 

J. W. Crook. ' 

Amherst College. 


- 


Guide to the Use of Untied States Government Publications. By 
Eprra E. Cuarxse. (Boston: Boston Book Company. 1918.) 


The author of this book writes from a wide experience with public 
documents, or, as she prefers to call them, government publications. 
She was for two years, 1896-1898, chief of cataloging in the office of 
the superintendent of documents, compiler of the Monthly Catalogs, 
of the Document Catalog, volumes 1 and 2, and of the Document Inder, 
volume 1. She has also been a lecturer on the subject in the Library 
School of Syracuse University. 2 

It was in a course of lectures that the book had its origin, but it is 
not in consequence merely a school text. “The work is not intended 
only as a manual for instruction in library training schools, nor for 
depository libraries only. It has the needs of depositories, chiefly of 
those which are public libraries, largely in view, of those which are 
college libraries somewhat. But the needs of the state libraries and the 
largest public libraries which maintain documents departments it re- 
gards not a whit. It will be seen that in different sections the work 
addresses itself to very different classes of readers:—now to the imma- 
ture student of library science; now to -the untrained librarian of the 
very small library; again to the chief of a depository public library; 
and at another time to anyone interested and influential in directing 
the’ policies of the government regarding the public printing.” A 
perusal of the book leads one to wonder why exceptions are made in 
this statement, for certainly anyone who works with government pub- 
lications, librarian or reader, might profit by it. 

A few brief chapters tell the history of government printing up to 
1895, with an account of the organization of the printing office, the 
distribution of publications, and ‚the beginning of systematic bibli- 
ography. Considerably more space is properly given to the period be- 
ginning with the printing law of 1895, according to which the printing 
office is now conducted. In this connection the author takes up the 
recommendations of the Keep and the printing investigation commis- 
sions and urges their adoption. Only in this way can the present 
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unbusinesslike methods be abolished. A list of publications relating to 
the latter commission is included in the bibliographical appendices. 

There is a widespread tendency among readers and even among 
librarians to look upon public documents as in a class by themselves, 
to be approached with trepidation and only in case of necessity. Miss 
Clarke contends that they are no more mysterious than any other 
printed matter, and require no different treatment in distribution, 
cataloging or use. Her chapters on legislative and executive publica- 
tions explain the forms in which they appear, the system of numbering 
and the proper method of citation. It may be noted here that incor- 
rect citation is the root of much of the trouble in securing documents 
in libraries. Acquaintance with this chapter would smooth the path 
of many a searcher in documentary material. The classified list of 
publishing bodies to be found in this section of the book should also be 
a valuable guide to the uninitiated. 

The last section of the book, Library Practice, obviously concerns 
hbrarians only, giving suggestions for the acquisition, classification 
and cataloging of documents. This is supplemented by an interesting 
list of references to articles in library journals and proceedings, called 
Librarians on the National Publications. 

A work of this kind, covering a considerable number of topies and 
addressed to many classes of readers, is almost necessarily disconnected, 
a feature which does not encourage continuous reading... But as a ref- 
erence book and general guide to the subject it is alone in the field and 
plainly indispensable to anyone whose work is among government 
publications. 

ROLLIN A. SAWYER, JR. 

New York Public Library. 


Departmental Cooperation in State Government. By A. R, Er- 
LINGwoop. (New York: The Macmillan Company. 1918. 
Pp. 300.) 


It is necessary at the outset to point out that the title of this book 
does not accurately describe its contents. It deals with only one 
phase of departmental coöperation and is not confined to state govern- 
ment. A more accurate title would be “The History and Practice of 
the Advisory Opinion.” The author traces the history of the advisory 
opinion, beginning with England in the twelfth century down through 
its development in the United States, Canada, and the Central and 
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South American states. In the chapter dealing with practice, consid- 
eration is given to the source of interrogations, the nature of the ques- 
tions, the form of the replies, and the effect of the replies upon the 
interrogators. An exposition is made not only of the form and pro- 
cedure of the advisory opinion, but also of its content, and an attempt 
is made to codify the law relating to such opinions. The body of the 
work is furnished with very elaborate footnotes, and an appendix con- 
tains the text of laws and constitutional provisions upon the subject, a 
table of cases, and a bibliography. ; 

This book is all the more weleome because what has hitherto been 
written on the subject is extremely meager. The author has evidently 
made a careful and painstaking examination of practically all of the 
hundreds of cases in which advisory opinions are reported. He admits 
that the practice of the advisory opinion is open to some objections, 
but he points out that the special usefulness of such opinions in the 
United States rests upon two considerations: first, as avoiding to some 
extent the disadvantages arising from the enactment of unconstitu- 
tional statutes; and, second, as bringing about codperation between 
the too greatly separated departments of government. In reference to 
the latter point, it may be said that the author appears to attach too 
great an importance to the influence of the advisory opinion in promot- 
ing the efficient coöperative action of the three departments of the 
state government, since most questions requiring coöperation are ques- 
tions of policy and expediency rather than of law. On the whole, 
however, and within the scope of his subject matter, the author has 
produced a useful monograph. 

f l J. M. MATHEWS. 
University of Illinois. 


The Veto Power of the Governor of Illinois. By Ners H. DEBEL. 
(University of Illinois Studies in the Social Sciences, vi, Num- 
bers 1-2. Urbana. 1917. Pp. 149.) 


When a reviewer picks up a volume on the veto power of the gov- 
ernor of an American commonwealth and finds on the first page of the 
text the assertion that “the best theory of absolute monarchy” is that 
of Hobbes, he is tempted to stop right there, neglecting the rest of the 
volume, in order to expatiate on the divine right of kings, the phil- 
osophical theory of the state, and other irrelevant topics. But in this 
case, such a diversion would be an injustice to the reader, for the au- 
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thor’s peculiar views on absolute monarchy have not interfered with 
his study of the use’ of the veto power by the governors of Illinois. 
Probably the use of the veto power in no state of the Union, except 
New York, would so well repay study, and Dr. Debel has done his task 
thoroughly and judiciously. 

One should not complain because, in a study like this, there is little 
discussion of the many interesting suggestions to which such a study 
inevitably leads. Should we have the executive budget in our states, 
or the legislative budget, supplemented by the executive power to veto, 
and possibly also to reduce items of appropriation bills? Should there 
be an executive cabinet with greater authority in the framing and dis- 
cussion of measures prior to enactment by the legislature? These 
and many other such inquiries cannot be answered adequately without 
ample knowledge, not only of the existing institutions of our country, 
but also of their actual operation. It is such studies as this that are 
giving us this knowledge. 

It is a remarkable fact, as Dr. Debel observes, that although the power 
to disapprove items in appropriation bills had been granted the governor 
in 1884 only one instance of its use occurred before 1903. The reader 
wonders why, and also why the power was granted in 1884, if it was not 
‚to be used for nearly twenty years. Occasionally, as in this case, 
Dr. Debel does not satisfy our curiosity. In general, however, this 
monograph is all that can be desired. The facts are there, and the 
comment, is illuminating. 

A. N. HOLCOMBE. 

Harvard University. 


The Army and the Law. By Garrarp Grenn. (New York: 
Columbia University Press. 1918. Pp. 190.) 


The Army and the Law is a clear and concise statement of the rela- 
tion which the common law sustains to the army. The author, who 
is associate professor of law at Columbia, has produced an admirable 
piece of work, scholarly in its breadth, and careful in its technique. 
His purpose has been to uncover the legal principles inherent in the 
exercise of every function of the armed land forces of the United States. 
These principles, except for the Roman law forms in the courts-martial, 
belong to the common law, and his authorities are the precedents in 
English constitutional law and the decision of cases in our own courts. 

The peculiar relation which the army sustains to society virtually 
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makes of it an estate of the realm. Its limitations in time of peace and 
its extension in time of war, therefore, lead the author to consider, 
successively, the soldier as a member of the army organization; his 
relation to the civilian ’and to civilian courts; his relation to the 
goods, territory, and person of the enemy; and the restrictions placed 
upon him in time of actual invasion and occupation of enemy territory. 
These necessarily involve a further, and very interesting, discussion of 
such matters as contraband, espionage, custody of enemy property, 
allegiance, confiscation, reparation, internment, and requisition. 

The army is related to all of these, and, while they are also questions 
of international law, they are pertinent to the subject of common law. 
For, as the author points out, they have been frequently “the subject 
of inquiry by the courts, in order to determine the rights of litigants.” 

Curiously enough, to the layman at least, the application of the prin- 
ciples of common law to the army is frequently “pregnant with in- 
justice” to the military commander. The facile phrase of Dicey’s, 
however, that a soldier may “be liable to be shot by a court martial if 
he disobeys an order, and to be hanged by a judge and jury if he obeys 
it” is not strictly true. It indicates, nevertheless, a frequent dilemma. 

In view of the present responsibilities of our armies abroad, the 
chapters on “Military Occupation in Matters of Government,” and, 
“Military Occupation in Matters of Property,” are especially timely 
and interesting. 

The Army and the Law is a book essentially for the student, and there 
is not a page in it which does not stimulate reflection. 

CHALFANT ROBINSON. 

Princeton University. 


Crime Prevention. By AnTrHur Woops. (Princeton, N. J.: 
Princeton University Press. 1918. Pp. 124.) 


The Princeton University Press has published in a small octavo 
‘volume of one hundred and twenty-four pages the lecture on “Crime 
Prevention” which was delivered at that University during the past 
academic year by Lieutenant Colonel Arthur Woods, U. 8. A., former 
police commissioner of New York City. In this leeture Colonel Woods 
has, in that inimitable democracy of manner coupled with aristocracy 
of intellect which is the foundation of his administrative genius, cleafly 
formulated for the first time those broader conceptions and principles 
of modern police administration which Major Sylvester of Washington 
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has been practicing in a modest way for many years and which Chief 
Kohler of Cleveland first brought to the attention of the general public 
in this country. 

Starting from the premise that routine police patrol and erime de- 
tection, though necessary, are comparable to swatting flies while leav- 
ing their breeding places untouched, Colonel Woods has outlined a 
comprehensive system of modern police administration, illustrating the 
abstract principles with concrete examples of what was done by the 
New York police department during his epochal administration under 
the late Mayor Mitchel. To prevent crime, in so far as any police de- 
partment can hope to accomplish this result, the public must be educated 
to codperate intelligently with the police officers, an effort must be made 
to diminish the supply of criminals, and society must protect itself 
more adequately against the large class of mental defectives who are 
congenitally irresponsible and against the drink and drug addicts who 
acquire irresponsibility by their own acts. Colonel Woods also out- 
lines the underlying principles of present-day tendencies in the treatment 
of convicts and of juvenile delinquents with the sole object of protect- 
ing society instead of with the apparent object of punishing the offender. 

That this volume will be read and studied carefully by police officers, 
„municipal officials and students of civie problems throughout the 
country is certain. It is sincerely to be hoped, however, that just as 
the Spencer Trask Foundation rendered possible the delivery of this 
lecture at Princeton University, some other public-spirited citizen will 
make provision for its wide distribution among the citizens of our 
large municipalities. 

LEONHARD FELIX FULD. 

New York City. 


The A BC of Exhibit Planning. By Evart G. Routzaun and 
Mary Swain Rourzann. (New York: Russell Sage Founda- 
tion. 1918. Pp. 234.) 


A natural sequel to the literature which has appeared recently on 
the Survey is a book on exhibits and exhibitions. The A BC of Ez- 
hibit Planning, by Evart G. Routzahn and Mary S. Routzahn, is the 
first volume in the Survey and Exhibit Series published by the Russell 
Sage Foundation. The book is drawn from the actual practical ex- 
perience of the authors, who have visited and studied many exhibitions 
in various stages of progress. 


160 THE AMERICAN POLITICAL SCIENCE REVIEW 


The volume deals with the preparation of exhibits and the planning 
of exhibitions—two entirely different things. Social science and in- 
dustrial and civic welfare constitute the principal subject matter. - 
The outline of the volume is comprehensive. It presents systemati- 
cally the reasons for an exhibition, what to do with it, how to organize, 
advertise and follow it up, the cost, etc. The chapter on cost gives . 
definite figures and illustrations for various classes of exhibitions rang- 
ing from $600 to $3,500, the paragraphs on the apportionment of ex- 
penditures being especially valuable. - 

The illustrations naturally are an important part of such a book and 
their selection an indication of the authors’ ability in this field. They 
are numerous and varied and in the main well selected. Almost all 
of them are popular in character. War posters and exhibitions for 
war purposes, notwithstanding the merit of many of them, have not 
received much attention. The reproduction of a few posters or panels 
in color would have been of value. 

So far as it goes, the bibliography is good. It does not include, 
however, one of the most authoritative volumes on the scientific side 
of exhibit material, namely, Frank J. Warne’s Book of Charts; nor a 
sufficient reference to the books dealing with the use of statistics. 

The A BC of Exhibit Planning will be of practical value to all plan-, 
ners of exhibitions, to social workers, and others interested in indus- 
trial and civic improvement. 

E Jonn Noren. 

Cambridge, Mass. 


American Cities: Their Business Methods. By Antuur BENSON 
GILBERT. (New York: The Macmillan Company. 1918. 
Pp. 240.) , 


The autbor, an ardent admirer and follower of Mr. Tom L. Johnson, 
the late mayor of Cleveland, has written this little book for the pur- 
pose of giving wider advertisement to the views of his leader. It is 
somewhat difficult to see just what readers he has in view. Technical 
terms are scattered through the volume too generously if the general 
reader is in mind; on the other hand, the specialist will not derive a 
great deal of information which is not already at his disposal. 

The “book is sent forth with the hope that it may help to concen- 
trate attention on the possibilities of constructive city evolution.” 
The author looks on the city as a great assemblage of people who should 
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be taught to coöperate to the fullest possible extent in forming a pro- 
ductive society in competition with other similar societies. He dis- 
cusses the elements of production such as cost of materials, labor, land, 
capital; he of course goes into the question of government ownership 
of all utilities that are subject to monopoly control; and he pays his 
compliments to the commission-manager type of city government. 

He complains rather bitterly that citizens are so indifferent, but he 
believes that this indifference can be removed if they can be shown 
that their material welfare is involved in a more efficient city devoted 
to highly developed and highly socialized industry. He thinks that 
such a city would produce such quantities of valuable goods that all 
its members would be comfortable and happy. Among his arguments 
probably the most determined is for an approach to the “single tax,” 
a lack of which he thinks is one of the greatest modern evils. 

Encar Dawson. 

Hunter College. 


MINOR NOTICES 


The Year Book of the State of Indiana for the Year 1917 (1918, pp. 
" 883) is an attempt to bring the most important facts about the govern- 
ment of the state indicated into such form as to be serviceable to the 
largest possible number of people. The bulky compilations and dreary 
wastes of statistics usually found in the reports of state departments 
have been boiled down and digested for use by busy people. Statisties 
have not been entirely eliminated, however, and the book not only 
serves the purpose of popularizing the reports of the state departments, 
but also supplies a useful reference work on the political, economic 
and social characteristics of the state government. 


The Journal of the National Institute of Social Sciences (vol. I, no. 1) 
contains a collection of some thirty papers by various writers including 
Honorable Elihu Root, Dr. Charles W. Eliot, Professor Irving Fisher, 
former President Taft, Dr. Wilfred T. Grenfell, and others. The 
papers cover a wide field and include such subjects as Magna Charta 
(Root), One way of Escape from the Abyss of War (Eliot), Street 
Traffic Regulation (Eno), The Year’s Work in Labrador (Grenfell), 
Modern Botany (M. T. Cook), Progress of the Pure Food Law (Alice 
Lakey), and others equally unrelated. 


$ 
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In The Household of a Tudor Nobleman (Urbana, Ill., 1917, pp. 277), 
Paul Van Brunt Jones has attempted to describe the organization and 
management of one of the characteristic institutions of Tudor England. 
The accounts begin with the household of Lord John Howard in 1462 
and end with those of Lord William Howard in 1640. The book de- 
seribes in detail the management of the household and explains how 
every item of expenditure was recorded and.for what purpose. Ap- 
parently it required 120 servants in one household to wait upon a family 
of four. A bibliography of five pages is appended. 


Professor I. J. Cox in his West Florida Controversy, 1798-1813, an 
expansion of his Albert Shaw Lectures on Diplomatic History, 1912, 
has made a most welcome contribution to the solution of an involved 
and disputed problem in the history of American westward expansion. 
The basis for Professor Cox’s discussion is a long and searching examina- 
tion of the archives, French, English, Spanish, and American, such as 
no previous historian has previously attempted. The result is a stout 
volume somewhat tiresome to read but containing information upon 
which everyone may base his own conclusions. The author’s own con- 
clusions are probably correct. West Florida was a part of the west 
which geographically must inevitably be occupied by the advancing , 
pioneers, for whom “virgin soil, almost unoccupied, had . . . an 
irresistible attraction.” In this case, as later in the case of Texas, 
they took possession. After the action of the pioneers the diplomats 
set up the claims of the nation. In their manner of doing this Pro- 
fessor Cox thinks that they “confused the issue and hampered those 
residents of the region who wished for American control;” but in the 
final outcome, in spite of blunders and of action that was not always 
praiseworthy, the occupation of the territory by Americans formed 
the determining factor. 


Democracy versus Autocracy: A Comparative Study of Governments 
in the World War (New York: D. C. Heath and Co., pp. viii, 94) is 
intended primarily as a textbook for the war-aims courses. In it Pro- 
fessor Karl F. Geiser has made a study of political ideals, terms, and 
’ types of institutions by describing the parliamentary systems of Eng- 
land, France, and Italy, the autocracies of Austro-Hungary and Ger- 
many,' Belgium as an example of the ideal small state, and Brazil as 
typical of the most progressive South American republics. 
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The Void of War by Reginald Farrer (Houghton Mifflin Co., pp. 
306) contains seventeen letters from England, France and Italy de- 
scribing the various battle fronts with some pen portraits of war scenes 
and incidents. 


Paul Drake Harris has set forth in his book on Democracy Made Safe 
(Boston, Leroy Phillips, pp. 110) a series of strongly socialistic pro- 
posals. The “actual program” which Mr. Harris presents in the tenth 
chapter of the book deserves the attention of students of socialism. 


RECENT PUBLICATIONS OF POLITICAL INTEREST 
BEATRICE OWENS 


BOOKS AND PERIODICALS 


AMERICAN GOVERNMENT AND PUBLIC LAW 
Books 


Ciarke, E. E. Guide to the use of United States government publications. 
Pp. 808. Boston, Boston Book Co. 

Fanning, C. E., comp. Selected articles on direct primaries. H. W. Wilson 
Co. 

Fitzpatrick, Edward A. Budget making in a democracy. Pp. 317. N.Y., 
Macmillan. 

Fitzpatrick, J. T. ed. Tax law of the state of New York. Pp. 283. N.Y., 
Baker, Voorhis & Co. 

Friedman, Elisha M. American problems of reconstruction. Pp.471. E.P. 
Dutton & Co. 

Gartner, Karl R. Notes to theinterstate commerce commission reports, Vols. . 
1-30. Louisville, The Baldwin Law Book Co. 

Halévy, Daniel. Le Président Wilson. Etude sur la démocratie américaine. 
Pp. 271. Paris, Payot et Cie, 

Lawson, John D.,ed. American state trials. Vol.9. St. Louis, F.H. Thomas 
Law Book Co. : 

McKinney, Wm.M.,comp.anded. Federal statutes annotated, 2nd ed. Re- 
vised to July 1, 1918. Northport, L. I., N. Y., Edward Thompson Co. 

Nelles, Walter, comp. Espionage cases. Pp.92. N.Y., National Civil Lib- 
erties Bureau. 

Porter, Kirk. A history of suffrage in the United States. Univ. of Chi. Press. 

West, H. L. Federal power; its growth and necessity. Pp. 216. N.Y., Doran. 

Wilkinson, H.S. Government and the war. Pp. 11-+ 268. N. Y., McBride. 


Periodicals 


After the War. America after the war. An American Jurist. N. Y., The 
Century Co. ` 

Aliens. Alien rights in the United States in wartime. W. C. Hunter. Mich. 
Law Rev. Nov., 1918. ` 

Allegiance. Allegiance to the Constitution. Charles W. Mulan. Am. Law 
Rev. Nov.—Dec., 1918. 

Child Labor. The child labor law case. ThurlowM. Gordon. Harvard Law 
Rev. Nov., 1918. 
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Commercial Policy. Commercial policy and the war. William S. Culbertson. 
Century. Nov., 1918. < 

Constitutional Convention. The Massachusetts constitutional convention. 
A. R. Halton. Nat. Mun. Rev. Nov., 1918. 

Distribution of Powers. The co-ordinate powers of government. C. A. 
Hereshoff Bartlett. Am. Law Rev. Sept.-Oct., 1918. 

. Where does the governing power reside? Walter Clark. Am. Law 
Rev. Sept.-Oct., 1918. 

Federal Incorporation. Federal incorporation. MyronW.Waikins. Mich. Law 
Rev. Nov., 1918. 

Food Administration. Wheat and flour trade under food administration 
control, 1917-18. Wilfred Eldred. Quar. Jour. Econ. Nov., 1918. 

Labor Legislation. Review of labor legislation of 1918. Am. Labor Legis. 
Rev. Sept., 1918. 

Military Service. The amendment of the naturalization and citizenship acts 
with respect to military service. James Brown Scott. Am. Jour. Inter. Law. 
July, 1918. 

Pensions. The pension problem and its solution. HenryS. Pritchett. Atlan. 
M. Dee., 1918. 

Political Campaigns. Card-indexing your politics. Aaron Hardy Ulm. 
Forum. Oct., 1918. 

Prison Management. Proposed state of Illinois co-operative plan for prison 
management. John H. Whitman. Jour. Crim. Law. and Crim. Nov., 1918. 

Railway Control. Constitutional objections to the railway control act. 
Blewett Lee. Yale Law Jour. Dec., 1918. 

5 Organization of American railroads under government control. 
Quar. Jour. Econ. Nov., 1918. 

Soldiers’ and Sailors’ Civil Relief Act. Synopsis of the ‘Soldiers’ and Sailors’ 
Civil Relief Act.” John J. Wicker, Jr. Virginia Law Register. Sept., 1918. 

State Finances. Expenditures of the state government of California. Cal. 

Tax-Payers’ Jour. June, 1918. 
State Legislatures. The committee system in state legislatures. C. Lysle 
Smith. Am. Pol. Sei. Rev. Nov., 1918. 

Suits between States. James Brown Scott. Am. Jour. Inter. Law. July, 

1918. 








Coereing a state to pay a judgment: Virginia v. West Virginia. T. 
R. Powell. Mich. Law Rev. Nov., 1918. 

Supreme Court Decisions. Decisions of the Supreme Court of the United 
States on constitutional questions, 1914-1917. III. T. R. Powell. Am. Pol. 
Sci. Rev. Nov., 1918. “ 

Taxation. Constitutional amendment in South Dakota. Frank T. Stockton. 
Bull. Nat. Tax Assoc. Oet., 1918. 

Universities and the Nation. The balance wheels of America. Henry W. 
Farnam. Yale Rev. Jan., 1919. 

War Department. War department organization. J. A. F. Am. Pol. Sei. 
Rev. Nov., 1918. 

War Economy. National conference on war economy. Proc. Acad. Pol. Sci. 
July, 1918. 
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FOREIGN AND COMPARATIVE GOVERNMENT 
Books 


André, L. Les Etats chretiens des Balkans depuis 1815; étude de politique 
intérieure. Paris, Alean. 

Anschütz, Gerh. Parlament und Regierung im Deutschen Reich. Pp. 38. 
Berlin, ©. Liebmann. Í l 

Asquith, Herbert H. Occasional addresses, 1893-1916. Pp.10-4- 194. N.Y., 
Macmillan. : 

Bareilles, Berirand. Les Tures. Ce que fut leur Empire. Leurs comédies 
politiques. 2 éd. Pp. xvi+ 318. Paris, Perrin. 1917. 

Batiffol, L. Les anciennes républiques alsaciennes. Paris, Flammarion. 

Berichte von Kommissionen [des Reichstags] 1918. Berlin, Carl Heymann. 

Bericht über die Verhandlungen des 4. deutschen Arbeiter-Kongresses. Pp. 
257. Köln, Christi. Gewerkschafts-Verl. A 

Biard d’Aunei. Apres laguerre. Lapolitique etles affaires. Pp.251. Paris, 
Payot et C®. : 

Borchardt, Julian. Demokratie und Freiheit. Eine Untersuchung über das 
parlamentarische System und seine Wirkungen in den westlichen Kulturstaaten. 
Berlin, G. Sturm. ' f 

1. Amerikanische Freiheit, pp. 39. 

2. Die Selbstregierung des Volkes in England, pp. 34. 

3. Des Volkes Wille in der französischen Republik, pp. 38. 

Chapman, S. J., ed. Labour and government after the war. London, Chap- 
man, Murray. : 

Duguit, L. Manuel de droit constitutionnel. Pp. xi -+ 589. Paris, Boccard. 

Fournol, E. De la succession d’Autriche. Paris, Berger-Levrault. $ 

Guzmán y Muria, D. V. de. Legislación canónico-civil mortuoria. Pp. 281. 
Barcelona, Imp. de Nicolás Poncell. 

Haristoy, Just. Finances d’aprés-guerre et conscription des fortunes. Pp. 
161. Paris, Felix Alcan. 

Hobbs, A. O., and Ogden, F. J. Guide to the Representation of the People 
Act, 1918. London, Butterworth & Co. - 

Huang, H. L. The land tax in China. Pp. 180. N. Y., Longmans, Green 
& Co. (Columbia University Studies.) 

Lenin, Nikolai. TheSoviets at work. Pp.48. RandSchoolof Social Science. 

Lowell, A. Lawrence. Greater European governments. Harvard Univ. Press. 

Mawson, Thomas. Animperialobligation. Pp.124. London, Grant Richards. 

Ogg, Frederic A., and Beard, Charles A. The nations at war and their gov- 
ernments. Pp. 550. N. Y., Macmillan. 

Price, Phillips. War and revolution in Asiatice Russia. Allen & Unwin. 

Rao, K. Vyasa. The future government of India. Pp. 442. London, Mac- 
millan. 2 

Recouly, R. M. Jonnarten Gräceetl’abdication de Constantin. Pp.210. Paris, 
Plon. 

Redslob, Rob. Die parlamentarische Regierung in ihrer wahren und in ihrer 
unechten Form. Eine vergleichliche Studie über die Verfassungen von England, 
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Belgien, Ungarn, Schweden und Frankreich. Pp. 186. Tübingen, J. C. B. 
Mohr. 

Samuel, R. Le Parlement et la Guerre. Pp. 445. Paris, Roustan. 

Strünckmann, Dr. Offener Brief in Sachen “Deutsche Vaterlandspartei.” 
Nassau, Zentralstelle. 

Tyau, Min-ch’ien T. Z. China’s new constitution and international prob- 
lems. Pp.15-+ 286. N.Y., G. E. Stechert. 

Vanderwelde, Emile. Trois aspects de la Révolution russe. Paris, Berger- 
Levrault. 

Vaucher, Robert. Constantin detrön&: Les événements de Grèce (février-acdt 
1917). Pp. 230. Paris, Perrin. 

Villard, H. G., and Willoughby, W. W. The Canadian budgetary system. 
Pp. 134 + 379. N. Y., Appleton. (Institute for Govt. Research studies in 
administration.) 

Wilimayer, Leo. Deutscher Reichstag und Reichsregierung. Eine politische 
Untersuchung. Pp. 65. Wien. 


Periodicals 


Australia. Polities and eleetions in Australia. Round Table. Sept., 1918. 
Labour’s peace proposals. Thesouth Pacific. Round Table. Dec., 





1918. 

——. Government marketing of Australian wheat. Am. Econ. Rev. Dec., 
1918. 
. Belgium. Belgium’s political future. Henri Davignon. Fort. Rev. Nov., 
1918. 

British Government, Better government for the United Kingdom. Round 
Table. Sept., 1918. 
The constitution in the cauldron. J. A? R. Marriott. Nine. Cent. 





Sept., 1918. 





Un projet de réforme de la Chambre des Lords. M. Caudel. Rev. 
Sei. Pol. Aodt, 1918. 
A tame house of lords. Sumner. Quar. Rev. Oct., 1918. 

British Politics. Record of political events (Aug. 1, 1917-July 31, 1918). H. 
IT, Kallen and E. M. Sait. Pol. Sei. Quar. Sept., 1918. 
United Kingdom polities. The fourth summer. Round Table. 











Sept., 1918. 
Polities and politicians. I. J. A. R. Marriott. Fort. Rev. Oct., 
1918. 
—-—. Labour and a general election. Victor Fisher. Edin. Rev. Oct., 
1918. 





A general election? Harold Spender. Fort. Rev. Nov., 1918. 
Bulgaria. Bulgaria’s case: A reply to Professor R. A. Tsanoff. N. J. Cas- 
savely. Jour. Race Devel. Oct., 1918. 
Canada. Canadian politics. Canada and the imperial problem. The wom- 
an’s movement. Round Table. Sept., 1918. 
East and West. External relations. Lord Shaughnessy’s Resigna- 
tion. Round Table. Dee., 1918. 
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China. China’s constitutions. R. L. O. Bevan. Chinese Soc. and Pol. Sci. 
Rev. June, 1918. 
The Chinese judiciary. Ya Chüan Chang. Chinese Soc. and Pol. 
Sci. Rev. Meh., 1918. 
China: her relation to the war. John C. Ferguson., Atlan. M. 








Nov., 1918. 

Esthonia. Esthonia. A. Piip. Contemp. Rev. Sept., 1918. 

Finland. The fourth Scandinavian state. Fort. Rev. Sept., 1918. 

France. La réforme administrative après la guerre—Le Régionalisme. 
Louis Boucheron. Rev. Pol. et. Parl. Aoft, 1918. 
La réforme administrative après la guerre. Discussion. Rev. Gén. 
d’Admin. Janv.-Fev., Mars-Avril, 1918. 
The French administrative courts and the modern French law as to 
the responsibility of the state for the faults of its officials: A comparison with ' 
the common law. Frederick P. Walton. Illinois Law Rev. Oct—Nov., 1918. 
. La promulgation des lois. Gaston Jéze. Rev. Droit. Pub. et Sei. 
Pol. Juil.-Sept., 1918. 
Une ancétre du suffragisme: Julie Daubié. A. Henry-Nathan. 
Rev. Pol. et Parl. Sept., 1918. p 

Germany. Der krieg in verwaltung und rechtsprechung der deutschen social- 
verziehung. Die Arbeiter Zeitung, Aug. 11, 21, 1918. 

India. The Montagu-Chelmsford report. Round Table. Sept., 1918. 
Caste and democracy. T.M. Nair. Edin. Rev. Oet., 1918. 
——. Acolony for India. Sir Theodore Morison. Nine. Cent. Sept., 1918. 
The future of India: (1) India as a colonising power; a reply to Sir, 
Theodore Morison. Lord Sydenham of Combe. (2) The Montagu-Chelmsford 
report. Sir Andrew Fraser. Nine. Cent. Oct., 1918. 
Indian reforms, with a reply to Lord Sydenham. Charles Roberts. 
Contemp. Rev. Sept., 1918. 
The welfare of India: (1) ‘Responsible Government’ in India. Sir 
Harry L. Stephen. (2) India under the emperor. C. E. Yate. Nine. Cent. 
Nov., 1918. i 


























Constitutional reform in India. Valentine Chirol. Quar. Rev. 





Oct., 1918. 





An Indian’s view of the Indian problem. T. Madavan Nair. Nine. 
Cent. Sept., 1918. 
Is India a nation? J.M. Russell. Quar. Rev. Oct., 1918. 

———. The future of India. Sir John Foster Fraser. Century. Sept., 
1918. 

Ireland. Ireland’s dilemma: (1) Ireland, America, and the war. Joseph R. 
Fisher. (2) The federal opportunity. Earl of Dunraven. Nine. Cent. Oct., 
1918. 








En Irlande: La conseription et le Home Rule. Paul Hamelle. Rev. 
Pol. et Parl. Oct., 1918. 
The Irish bishops, the war and home rule. N. Marlowe. Contemp. 
Rev. Oct., 1918. 

Italy. Le imposte dirette e la finanza di guerre in Italia. Filippo Meda. 
Nuova Antologia. 16 Luglio 1918, 





’ 
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Japan. La politique intérieure au Japon. F. Challaye. Rev. de Paris. 
Juin, 1918. 





New cabinet starts party responsibility in Japan. Jeremiah W. 
Jenks. Jour. Race Devel. Oct., 1918. 
Safeguard of civil liberty in Japan. Hon. Tsunejiro Miyaoka. Vir- 
ginia Law Register. Dec., 1918. 

New Zealand. New Zealand. The special session of Parliament. Round 
Table. Sept., 1918. 
Labour’s attitude to national service. The coal crisis. The prob- 
lems of reconstruction. Round Table. Dec., 1918. 

Reconstruction. The principles of reconstruction. II. C. Ernest Fayle. 
Quar. Rev. Oct., 1918. 
Industrial reconstruction and the government. Round Table. Dec., 











1918. 6 
Russia. The spirit of the Russian revolution. Round Table. Sept., 1918. 
Kerenski and Korniloff. E. H. Wileox. Fort. Rev. Sept., Oct., 





1918. 





Russian documents. The Nation. Dec. 28, 1918. 

Scotland. Scottish labour aims. Seottish Rev. Autumn, 1918. 

Social and Economic Problems. The position of naturalised British subjects. 
August Cohn. Nine. Cent. Sept., 1918. 
The state andthe child. Perey Alden. Contemp. Rev. Sept., 1918. 
Compulsory arbitration in Great Britain during the war. Milton 
Moses. Jour. Pol. Eeon. Nov., 1918. 
The work of local committees in administering the naval and military 
war pensions etc. act. Charity Organ. Rev. July, 1918. 
A menace to peace. J. H. Balfour-Browne. Nine. Cent, Nov., 














1918. 

———. The financial and economic future. Round Table. Dec., 1918. 
Britain’s true wealth and the unimportance of the war debt. III. 
J. Ellis Barker. Nine. Cent. Nov., 1918. 

Relation between commercial legislation and national defence his- 
torically considered. W.S. Holdsworth. Jurid. Rev. Dee., 1918. 

South Africa. South Africa. Third session of the second parliament of the 

Union of South Africa. Round Table. Sept., 1918. 

Unrest in South Africa. Round Table. Dee., 1918. 

The Nationalist party in South Africa. R. F. Alfred Hoernlé. New 
Repub. Dec. 14, 1918. 

Spain. Spain’s home war. S. de Madariaga. Contemp. Rev. Oct., 1918. 

Switzerland. Les origines de la crise politique suisse. Aimé Massod. Rev. 
Pol. et Parl. Sept., 1918. 














INTERNATIONAL RELATIONS 
Books 
Beyens, Baron. La question africaine. Pp. 107. Paris, G. Van Oest et Cie 


Colby, F. M., ed. The new international year book: a compendium of the 
world’s progress for the year 1917. Pp. viii + 797. N. Y., Dodd, Mead. 
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Dawson, W. H. Problems of thepeace. Pp.365. London, Allen & Unwin. 
Fried, Alfred H. Pan-Amerika. Entwicklung, Umfang und Bedeutung der 
zwischenstaatlichen Organisation, in Amerika (1810-1916). Pp. 293. Zürich, 
Orell Füssli. 
Friedensvertrag zwischen Deutschland, Österreich-Ungarn, Bulgarien und die 
Türkei einerseits und Rumänien anderseits. Pp. 131. Berlin, Carl Heymann. 
Friedensvertrag zwischen Deutschland, Österreich-Ungarn, Bulgarien und die 
Türkei einerseits und die Ukrainischen Volksrepublik anderseits. Pp. 48, 24. 
Berlin, Carl Heymann. 
Gheorgov, I. [v.] Die bulgarische Nation und der Weltkrieg. Pp. 304. Berlin, 
A. Hofmann & Co. 2 
Hobson, J. A. Towards international government. Pp. 216. London, 
Allen & Unwin. 
Latané, J. H. From isolation to leadership. A review of American foreign 
policy. Pp. 216. N. Y., Doubleday, Page & Co. 
Lichnowsky, Karl Max, first von. Meine Londoner mission, 1912-1914. 
(Original text.) Pp. 40. N. Y., Friends of German Democracy. 
McMaster, J. B. The United States in the World War. Pp. 485. N. Vs 
Appleton. , 
Meiningen, Ernst Muller. Der Weltkrieg 1914-1915 und der Zusammenbruch 
des Völkerrechts. Berlin, 1916. 
Minor, Raleigh C. A republic of nations: a study of the organization of a 
federal league of nations. Pp. 316. N. Y., Oxford Univ. Press. 
Nippold, O. Die Gestaltung des Völkerrechts nach dem Weltkrieg. Pp. 
285. Zürich, Orell Füssli. 1917. 
Pillet, A. Les conventions de la Haye du 29 juillet 1899 et du 18 octobre 
1907. Paris, Pedone. 
Roederer, G. and P. Les grands problèmes coloniaux. La Syrie et la Franee. 
Pp. xxiv + 140. Paris, Berger-Levrault. 1917. 
Rustem Bey, Ahmed. La guerre mondiale et la question turco-arménienne. 
Pp. 204. Bern, Ferd. Wyss. 
Scott, James Brown, ed. The armed neutralities of 1780 and 1800. Pp. 31 + 
698. N. Y., Oxford Univ. Press. 
Scott, James Brown, ed. The treaties of 1785, 1799 and 1828 between the U.S. 
and Prussia. Pp-8-+ 207. N. Y., Oxford Univ. Press. 
Scott, James Brown. Une cour de justice internationale. Pp. 6 + 269. 
N. Y., Oxford Univ. Press. 
Schücking, Walther. Die völkerrechtliche Lehre des Weltkrieges. Pp. 289. 
Leipzig, Veit & Co. 
“Woolf, L. 8. International government. Pp. 412. Brentano’s. 
Zielinski, Anthony J. Poland in the world of democracy. St. Louis, Mo., 
Laclede Pub. Co. 


Periodicals 


Aland Islands. The question of the Aland Islands. Herbert Wright. Con- 
temp. Rev. Oct., 1918. 

Alsace-Lorraine. Why Alsace-Lorraine must be returned to France. Charles 
Downer Hazen. World’s Work. Dec., 1918. 
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Balkans. The Balkan tragedy. David Starr Jordan. Jour. Race Devel. 
Oct., 1918. 

Bolivar. Bolivar and the United States. William R. Shepherd. Hisp. Am. 
Hist. Rev. Aug., 1918. 

Czechoslovakia. Czechoslovakia, the nation without a country. George 
MacAdam. World’s Work. Oct., 1918. 
Recognition of the Czechoslovak nation. C. G. Fenwick. Am. Pol. 
Sci. Rev. Nov., 1918. 
. The Czecho-Slovak nation. Louis E. Van Norman and George Peet. 
No. Am. Rev. Dec., 1918. 

China. China and the coming reform of international relationships. N. 
Ariga. Chinese Soc. and Pol. Sci. Rev. June, 1918. 

Colonies. L’oeuvre frangaise au Togo et au Cameroun conquis. G. Regel- 
sperger. Rev. Sci. Pol. Août, 1918. 
The government of native races. Charles L. Temple. Quar. Rev. 











Oct., 1918. 

Far Eastern Policy. The foundations of American policy in the Far East. 
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THE PARIS COVENANT FOR A LEAGUE OF NATIONS! 


9 


WILLIAM HOWARD TAFT 
Ex-President of the Untted States 


We are here to-night in sight of a league of peace, of what I 
have ever regarded as the ‘‘Promised Land.” Such a war as the 
last is a hideous blot on our Christian civilization. The incon- 
sistency is as foul as was slavery under the Declaration of Inde- 
pendence. If Christian nations cannot now be brought into a 
united effort to suppress a recurrence of such a contest it will 
be a shame to modern society. 

During my administration I attempted to secure treaties of uni- 
versal arbitration between this country and France and Eng- 
land, by which all issues depending for their settlement upon 
legal principles were to be submitted to an international court 
for final decision. These treaties were emasculated by the sen- 
ate, yielding to the spirit which proceeds, unconsciously doubt- 
less, but truly, from the conviction that the only thing that will 
secure to a nation the justice it wishes to secure is force; that 
agreements between nations to settle controversies justly and 
peaceably should never be given any weight in national policy; 
that in dealing between civilized nations we must assume that 
each nation is conspiring to deprive us of our independence and 


1 Address delivered at the Metropolitan Opera House New York, March 4, 
1919. 
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our prosperity; that there is no impartial tribunal to which we, 
cah entrust the deeision of any question vitally affecting our 
© interests or our honor, and that we can afford to make no agree- 
ment from which we may not immediately withdraw, and whose 
temporary operation to our detriment may not be expressly a 
ground for ending it. This is the doctrine of despair. It leads 
necessarily to the conclysion that our only recourse to avoid 
war is competitive armament, with its-dreadful burdens and its 
constant temptation to the war it seeks to avoid. 


- LIMITATION OF ARMAMENTS 


The first important covenant with reference to peace and war 
in the constitution of the league is that looking to a reduction of 
armament by all nations. The executive council, consisting of 
representatives of the United States, the British Empire, France, 
Italy, Japan, and of four other nations to be selected by the 
body of delegates, is to consider how much the armaments of the 
nations should be reduced, having regard to the safety of 
‘each of the nations and their obligations under the league. Hav- 
ing reached a conclusion as to the proportionate limits of each 
nation’s armament, it submits its conclusion to each nation, 
which may or may not agree to the limit thus recommended; but 
when an agreement is reached it covenants to keep within that 
limit until, by application to the executive council, the limit 
may be raised. In other words, each nation agrees to its own 
limitation. Having.so agreed, it must keep within it. 

The importance of providing for a reduction of armament 
every one recognizes. It is affirmed in the newly proposed sen- 
ate resolution. Can we not trust our Congress to fix a limita- 
tion safe for the country and to stick to it? If we can’t, no 
country can. Yet all the rest are anxious to do this and they- 
are far more exposed than we. 

The character of this obligation is affected by the time during 
which the covenants of the league remain binding. There is no 
stipulation as to how long this is. In my judgment there should 
be a period of ten years or a permission for any member of the 
league to withdraw from the covenant by giving a reasonable 
notice of one or two years of its intention to do-so. 
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PEACEFUL SETTLEMENT 


The members of the league and the nonmembers are required, 
the former by their covenant, the latter by an enforced obligation, 
to submit all differences between them not capable of being set- 
tled by negotiation to arbitration before a tribunal composed as 
the parties may agree. They are required to covenant to abide 
the award. Should either party deem the question one not 
proper for arbitration then it is to be taken up by the executive 
council of the league. The executive council mediates be- 
tween the parties and secures a voluntary settlement of the 
question if possible; if it fails, it makes a report. If the report 
is unanimous, the executive council is to recommend what 
shall be done'to carry into effect its recommendation. If there 
is a dissenting vote, then the majority report is published, 
and the minority report, if desired, and no further action is 
taken. If either party or the executive council itself desires, 
the mediating function is to be discharged by the body of dele- 
‘gates in which every member of the league has one vote. There 
is no direction as to what shall be done with reference to the rec- 
ommendation of proper measures to be taken, and the whole 
matter is then left for such further action as the members of the 
league agree upon. There is no covenant by the defeated party 
that it will comply with the unanimous report of the executive 
council or the body of the league. 

And right here I wish to take up the objection made to the 
league that under this machinery we might be compelled to re- 
ceive immigrants contrary to our national desire from Japan or 
China. We could and would refuse to submit the issue to ar- 
bitration. It would then go to mediation. In my judgment 
the council as a mediating body should not take jurisdiction to 
consider such a difference. Immigration by international law 
is a domestic question completely within the control of the gov- 
ernment into which immigration is sought, unless the question 
of immigration is the subject of treaty stipulation between two 
countries. If, however, it be said that there is no limitation in 
the covenant of the differences to be mediated, clearly we would 
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run no risk of receiving from the large body of delegates of all the 
members of the league a unanimous report recommending & 
settlement by which Japanese immigrants shall be admitted to 
our shores or Japanese applicants be admitted to our citizenship, 
contrary to our protest. But were it made, we are under no 
covenant to obey such recommendation. If it could be imagined 
that all of the other nations of the world would thus unite their 
military forces to compel us to receive Japanese immigrants 
under the covenant, why would they not do so without the 
covenant? 

These articles compelling submission of differences either to 
arbitration or mediation are not complete machinery for settle- 
ment by peaceable means of all issues arising between nations. 
But they are a substantial step forward. They are an unam- 
bitious plan to settle as many-questions as possible by arbi- 
tration or mediation. They illustrate the spirit of those who 
drafted this covenant and their sensible desire not to attempt 
more till after actual experience. 


COVENANT IN RESTRAINT OF WAR 


The next covenant is that the nations shall not begin war un- 
til three months after the arbitration award or the recommien- 
dation of compromise, and not then if the defendant nation 
against whom the award or recommendation has been made 
shall comply with it. This is the great restraint of war imposed 
by the covenant upon members of the league and nonmembers. 
It is said that this would prevent our resistance to a border raid 
of Mexico or self-defense against any invasion. This is a most 
extreme construction. If a nation refuses submission at all, as 
it does when it begins an attack, the nation attacked is released 
instanter from its obligation to submit and is restored to the 
complete power of self-defense. Had this objection not been 
raised in the senate one would not have deemed it necessary 
to answer so unwarranted a suggestion. 

If the defendant nation does not comply with the award or 
unanimous report, then.the plaintiff nation can begin war and 
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carry out such complete remedy as the circumstances enable it 
todo. But if the defendant nation does comply with the award 
or unanimous report, then the plaintiff nation must be content 
with such compliance. It runs the risk of not getting all that it 
thought it ought to have or might have by war, but as it is ask- 
ing affirmative relief it must be seeking some less vital interest 
than its political independence or territorial integrity, and the 
limitation is not one which can be dangerous to its sovereignty. 

The third covenant, the penalizing covenant, is that if a nation 
begins war, in violation of its covenant, then ipso facto that is an 
act of war against every member of the league and the members of 
the league are required definitely and distinctly to levy a’boyeott 
on the covenant-breaking nation and to cut off from it all commer- 
cial, trade, financial, personal and official relations between them 
and their citizens and it and its citizens. Indeed, the boycott is 
compound or secondary in that it is directed against any non- 
members of the league continuing to deal with the outlaw nation. 
This is an obligation operative at once on each member of the 
league. With us the executive council would report the vio- 
lation of the covenant to the President and that would be re- 
ported to Congress, and Congress would then, by reason of the 
covenant of the league, be under an honorable legal and moral 
obligation to levy an embargo and prevent all intercourse of 
every kind between this nation and the covenant-breaking 
nation. 

The extent of this penalty and its heavy withering effect when 
the hostile action includes all members of the league, as well as all 
nonmembers, may be easily appreciated. The prospect of 
such an isolation would be likely to frighten any member of the 
league from a reckless violation of its covenant to begin war. It 
is inconceivable that any small nation, dependent as it must be 
on larger nations for its trade and sustenance, indeed for its food 
and raw material, would for a moment court.such a destructive 
ostracism as this would be. 

Other covenants of the penalizing article impose on the mem- 
bers of the league the duty of sharing the expense of a boycott 
with any nation upon which it has fallen with uneven weight 
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and of supporting such a nation in its resistance to any special 
measures directed against it by the outlaw nation. But there 
„is no specific requirement as to the character of the support 
beyond the obligation of the boycott, the contribution of expens es 
and the obligation of each member of the league to permit the 
passage through its territory of forces of other members of the 
league coöperating with military forces against the outlaw 
nation. on 

If, however, the boycott does not prove sufficient, then the 
executive council is to recommend the number of the military 
and naval forces to be contributed by the members of the league 
to protect the covenants of the league in such a case. There ’is 
no specific covenant by which they agree to furnish any amount of 
force, or, indeed, any force at all, to a league army. The use of 
the word “recommend” in describing the function of the exec- 
` utive council shows that the question whether such forces shall 
be contributed and what shall be their amount must ultimately 
address itself, to the members of the league for their decision and 
action. ‘There is this radical and important difference, therefore, 
between the obligation to lay a boycott and the obligation to 
furnish military force, and doubtless this distinction was in- 
sisted upon and reached by a compromise. The term ‘‘recom- 
mendation” cannot be interpreted to impose any imperative 
obligation on those to whom the recommendation is directed. - 


INDEPENDENCE OF LEAGUE MEMBERS — 


By Article X, the high contracting parties undertake to re- 
spect and preserve against external aggression the political inde- 
. pendence and the territorial integrity of every member of the 
league, and when these are attacked or threatened the executive 
council is to advise as to the proper means to fulfill this obliga- 
tion, The same acts or series of acts which make Article X 
applicable will be a breach of the covenant which creates an out- 
law nation under Article XVI, so that all nations must begin a 
boycott against any nation thus breaking the territorial integ- 
. rity or overthrowing the independence of a member of the 
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league. Indeed Article X will usually not be applicable until a 
war shall be fought to the point showing its specific purpose. Pro- 
tection against it will usually be necessary in preventing, in a 
treaty of peace, the appropriation of territory or the interference 
with the sovereignty of the attacked and defeated nation. We 
have seen this in the construction of the Monroe Doctrine put 
upon it by Secretary Seward and President Roosevelt. The 
former, when Spain attacked Chili and Chili appealed to the 
United States to protect it, advised Spain that under the policy 
of the United States it would not interfere to prevent the punish- 
ment by war of an American nation by a non-American nation, 
provided it did not extend to a permanent deprivation of its 
territory or an overthrow of its sovereignty. President Roose- 
velt, in the Venezuelan matter, also announced that the Monroe 
Doctrine did not prevent nations from proceeding by force to 
collect their debts provided oppressive measures were not used 
which would deprive the nation of its independence or territorial 
integrity. This furnishes an analogy for the proper construc- 
tion of Article X. l : 
* The fact that the executive council is to advise what means 
shall be taken to fulfill the obligation shows that they are to be 
such as each nation shall deem proper and fair under the cir- 
cumstances, considering its remoteness from the country and 
the fact that the nearer presence of other nations should induce 
them to furnish the requisite military force. It thus seems to 
me clear that the question, both under Article XVIII, and under 
Article X, as to whether the United States shall declare war and 
what forces it shall furnish, are remitted to the voluntary action 
of the Congress of the United States under the Constitution, 
having regard for a fair division between all the nations of the 
burden to be borne under the league and the proper means to be 
adopted, whether by the enjoined and inevitable boycott alone, 
or by the advance of loans of money, or by the declaration of war 
and the use of military force. This is as it should be. It ‘fixes 
the obligation of action in such a way that American nations will 
attend to America and European nations will attend to Europe 
and Asiatic nations to Asia, unless all deem the situation so 
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threatening to the world and to their own interests that they 
should take a more active part. It seems to me that appropriate 
words might be added to the pact which should show distinetly 
this distribution of obligation. This will relieve those anxious, 
in respect to the Monroe Doctrine, to exclude European or Asiatie 
nations from forcible intervention in issues between American 
nations until requested by the United States or an executive 
council of the American nations framed for the purpose. 

Objection is made that Great Britain might have more dele- 
gates in the executive council than other countries. This is an 
error. The British Empire, which, of course, includes its do- 
minions, is limited to one delegate in the executive council. 
Provision is made by which upon a vote of two-thirds of the 
body of delegates new members may be admitted who are inde- 
pendent states or are self-governing dominions or colonies. Un- 
der this Canada and Australia and South Africa might be ad- 
mitted as delegates. I presume, too, the Philippines might be 
admitted. But the function of the body of delegates is not one 
which makes its membership of great importance. When it 
acts as a mediating and compromising body its reports must be 
unanimous to have any effect. The addition of members there- 
fore is not likely to create -greater probability of unanimity. 
More than this, the large number of countries who will become 
members will minimize any important British influence from the 
addition of such dominions and colonies since they are really 
admitted because they have different interests from their mother 
country. The suggestion that Great Britain will have any 
greater power than other member nations in shaping the policy 
of the league in really critical matters, when analyzed, will be 
seen to have no foundation whatever. 


PROPOSED SENATE RESOLUTION 


A proposed resolution in the senate recites that the constitu- 
tion of the League of Nations in the form now proposed should not 
be accepted by the United States, although the sense of the sen- 
ate is that the nations of the world should unite to promote 
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peace and general disarmament. The resolution further re- 
eites that the negotiations on the part of the United States should 
immediately be directed to the utmost expedition of the urgent 
business of negotiating peace terms with Germany satisfactory 
to the United States and the nations with whom the United 
States is associated in the war against the German government, 
and that the proposal for a League of Nations to insure the per- 
manent peace of the world should then be taken up for careful 
and serious consideration. It is said that this resolution will 
be supported by thirty-seven members of the new senate, and 
thus defeat the confirmation of any treaty which includes the 
present proposed covenant of Paris. 

The President of the United States is the authority under the 
federal Constitution which initiates the form of treaties and 
which at the outset determines what subject matter they shall 
include. Therefore, if it shall seem to the President of the United 
States and to those acting with him with similar authority for 
other nations that a treaty of peace cannot be concluded except 
with a covenant providing for a League of Nations, in substance 
- like that now proposed, as a condition precedent to the proper 
operation and effectiveness of the treaty itself, it will be the duty 
of the President and his fellow delegates to the conference to in- 
sert such a covenant in the treaty. If accordingly such a cov- 
enant shall be incorporated in a treaty of peace, signed by the 
representatives of the powers and shall be brought back by the 
President and submitted by him to the senate, the question which 
will address itself to the proponents of this senate resolution will 
be not whether they would prefer to consider a League of Na- 
tions after the treaty of peace but whether they will feel justified 
in defeating or postponing a treaty because it contains a con- 
stitution of a League of Nations deemed by the President nec- 
essary to the kind of peace which all seek. 


PLAN OF TREATY 


The covenant of Paris, which is now a covenant only between 
the nations at war with Germany, including the seven nations 
_ who actually won the war, is essential to an effective treaty of 
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peace to accomplish the purposes of the war; for the purposes of 
the war were to defeat militarism, to make the world safe for 
democracy and to secure permanent peace. = 

Under the informal agreement between the TN who won 
this war, outlined- in the President’s message of January 8, 1918, 
as qualified by the Entente Allies before the armistice, we are to _ 
create and recognize as independent states four nations forming a 
bulwark between Germany and Russia to prevent future in- - 
trigues by Germany to secure control of Russia. In the process 
we are to carve these new nations out of the great autocracies, 
Russia, Germany. and Austria. We are to give German and. 
Austrian Poland to the republic of Poland, to set up the Czecho- 
slovak state of ten million inhabitants between Germany and 
Austria-Hungary, as well as the Jugoslav state carved out of 
Austria and Hungary inthe south. We are to fix new boundaries 
in the Balkans, with Rumania enlarged by Transylvania and 
Bessarabia, and to make an internationalized government at 
Constantinople, keeping ward over the passage between the 
Black Sea and the Aegean, and to establish autonomous do- 
minions in Palestine, Syria, Armenia and Mesopotamia. This ' 
plan for the peace and the reasons for it were set, out with great 
force and vision by Senator Lodge.in a speech last January. 
The chief purpose of the plan is to take away the possibility that 
Germany shall ever again conceive and carry toward accom- 
plishment her dream of the control of Russia and of a Middle 
European and Asiatic Empire, reaching from Hamburg to the 
Persian Gulf. 

The plan thus.requires not only the establishment but the con- 
tinued maintenance of seven new republics in Europe and several 
autonomies in Asia Minor. We are to create twenty nations in- 
stead of four; and we are to carve the new ones out of the old ones. 
The peoples of the new republics will not have had experience in 
self-government. They are the children of the League of Na- 
tions, as Cuba has been our child. The league must continue 
to be a guardian of their internal stability, if they are to serve 
their purpose. Their natural resentment for past oppression . 
against the neighboring countries out of which they have been 
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carved and the corresponding hatred of them by the defeated 
peoples of those countries will at once produce controversies in- 
numerable over the interpretation of the treaty and its appli- 
cation. Even the new countries as between themselves, with 
their natural lack of self-restraint and their indefinite ideas of 
their powers, have already come into forced conflict. 

Unless there be some means for authoritatively interpreting the 
treaty and applying it, and unless the power of the league be 
behind it to give effect to such interpretation and application, 
the treaty instead of producing peace will Be a state of 
continued war. 

More than this, in the dark background is the threatening 
specter of Bolshevism, hard, cruel, murderous, uncompromising, 
destructive of Christian civilization, militant in pressing its 
hideous doctrines upon other peoples and insidious in its prop- 
aganda among the lowest element in every country. Against 
the chaos and the explosive dangers of Bolshevism, throughout 
all the countries of Europe, a League of Nations must be estab- 
lished to settle controversies peaceably and to enforce the 


~ settlement. 


LEAGUE WITHOUT UNITED STATES FUTILE 


If it be said that the European nations should unite in a league 
to maintain these independent states and settle the difficulties 
arising between them and the older states in the sphere of war, 
as well as to resist Bolshevism, it is sufficient to say that the with- 
drawal of the United States from the League of Nations will 
weaken it immeasurably. The disinterestedness of the United 
States, its position as the greatest power in the world in view of 
its people and their intelligence and adaptability, its enormous 
natural resources, and its potential military power, demonstrated 
on the fields of France and Belgium, make its membership in 
the league indispensable. The confidence of the world in its 
disinterestedness and in its pure democracy will enormously en- 
hance the prestige and power of the league’s earnest desire for 
peace with justice. 
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For the United States to withdraw would make a league of the 

other nations nothing but a return to the system of alliances and 
the balance of power with a certain speedy recurrence of war, in 
which the United States would be as certainly involved as it was 
in this war. The new inventions for the destruction of men and 
peoples would finally result in world suicide, while in the in- 
terval there would be a story of progressive competition in ar- 
maments, with all their heavy burdens upon the peoples of the 
nations, already oppressed almost to the point of exhaustion. 
With such a prospect and to avoid such results the United States ` 
should not hesitate to take its place with the other responsible 
nations of the world and make the light concessions and assume 
the light burdens involved in membership in the league. 
_ No critic of the league has offered a single constructive sugges- 
tion to meet the crisis that I have thus summarily touched upon. 
The resolution of the senate does not.suggest or refer in any way 
to machinery by which the function of the League of Nations in 
steadying Europe and the maintaining of the peace agreed upon 
in the peace treaty shall be secured. Well may the President, 
therefore, decline to comply with the suggestions of the proposed * 
resolution. Well may he say when he returns with the treaty, 
of which the covenant shall be a most important and indis- 
pensable part, “If you would postpone peace, if you would 
defeat it, you can refuse to ratify the treaty. Amend it by strik- 
ing out the covenant and you will leave confusion worse con- 
founded, with the objects of the war unattained and sacrificed 
and Europe and the world in dangerous chaos.” 

Objection is made that the covenant of the league is a depar- 
ture from the traditional policy of the United States following the 
advice of Washington in avoiding entangling alliances with Euro- 
pean nations. The European war into which we were drawn dem- 
onstrates that the policy is no longer possible for the United 
States. It has ceased to be a struggling nation. It has been 
made a close neighbor of Great Britain and France and Italy and 
of all the nations of Europe, and is in such intimate trade re- 
lations that in a general European war it never can be a neutral 
again. It tried to be in this war and failed. Whatever nation 
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secures the control of the seas will make the United States its ally, 
no matter how formal and careful its neutrality, because it will 
be the sole customer of the United States in food, raw material 
and war necessities. Modern war is carried on in the mines and 
the workshops and on the farm, as well as in the trenches. The 
former are indispensable to the work in the latter. Hence the 
United States will certainly be drawn in, and hence its interests 
are inevitably involved in the preservation of European peace. 
These conditions and circumstances are so different from those 
in Washington’s day and are so unlike anything which he could 
have anticipated that no words of his having relation to selfish 
offensive and defensive alliances such as he described in favor 
of one nation and against another should be given any appli- 
cation to the present international status. 


THE MONROE DOCTRINE 


Objection is made that the covenant destroys the Monroe 
Doctrine. The Monroe Doctrine was announced and adopted to 
“ keep European monarchies from overthrowing the independence 
of and fastening their system upon governments in this hemi- 
sphere. It has been asserted in various forms, some of them 
extreme, and others less so. I presume that no one now would 
attempt to sustain the declarations of Secretary Olney in his cor- 
respondence with Lord Salisbury. But all will probably agree 
that the sum and substance of the Monroe Doctrine is that we 
do not propose in,our own interest to allow European nations or 
Asiatie nations to acquire, beyond what they now have, through 
war or purchase or intrigue, territory, political power or strateg- 
ical opportunity from the countries of this hemisphere. Ar- 
ticle X of the constitution of the league is intended to secure this 
to all signatory nations, except that it does not forbid purchase 
of territory or power. 

In some speeches in the senate intimations have: been made 
which enlarge the Monroe Doctrine beyond what can be justified. 
Those who would seek to enforce a doctrine which would make the 
western hemisphere our own preserve, in which we may impose 
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our sovereign will on other countries in what we suppose to be 
their own interest, because, indeed, we have done that in the past, 
should not be sustained. Our conquests of western territory, 
of course, have worked greatly for the civilization ‚of the world 
and for our own usefulness and the happiness of those who now 
occupy that territory; but we have reached a state in the world’s 
history when its progress should be now determined -and se- 
eured under just and peaceful conditions, and progress through 
conquest by powerful nations should be prevented. 

To suppose that the conditions in America and in Europe can 
be maintained absolutely separate, with the great trade relations 
between North America and Europe, is to look backward, not 
forward. It does not face existing conditions. 

The European nations desire our entrance into this league not 
that they may control America but to secure our aid in control- 
ling Europe, and I venture to think that they would be relieved 
if the primary duty of keeping peace and policing this western 
hemisphere were relegated to us and our western colleagues. I 
object, however, to such a reservation as was contained in the 
Hague Conference against entangling alliances, because the ` 
recommendation was framed before this war and contained 
provisions as to the so-called policy against entangling alliances 
that are inconsistent with the present needs of this nation and of 
the rest of the world if a peaceful future is to be secured to both. 
I would favor, however, a recognition of the Monroe Doctrine 
as I have stated it above by specific words in the covenant, and 
with a further provision that the settlement of purely American 
questions should be remitted primarily to the American nations, 
with machinery like that of the present league, and that Euro- 
pean nations should not intervene unless requested to do so by 
the American nations. 


2 CONSTITUTIONAL OBJECTIONS 


Objection is made to this league on constitutional grounds. 
This league is to be made by the treaty-making power of the 
United States. What does the treaty-making power cover? 
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The Supreme Court of the United States, through Mr. Justice 
Field, in the Riggs case has held that it covers the right to deal 
by contract with all subjeet matters which are usually dealt with 
by contract in treaties between nations, except it cannot be 
used to change our form of government or to part with territory 
of a state without its consent. The. Supreme Court has over 
“and over again, through Mr. Chief Justice Marshall, indieated 
that the United States was a nation and a sovereign capable of 
dealing with other nations as such, and with all the powers in- 
ferable from such sovereignty. It is said, however, that the 
league will change the form of our government. But no function 
or discretion is taken from any branch of the government which 
it now performs or exereises. It is asserted that the covenant 
delegates to an outside tribunal, viz., the executive council, the 
power vested by the Constitution in Congress or the senate. But 
the executive council has no power but to recommend to the 
nations of the league courses which those nations may accept or 
reject, save in the matter of increasing the limit of armament, 
to which the United States by its Congress, after full considera- 
“ tion, shall have consented. Neither the executive council nor 
the body of delegates in the machinery for the peaceful settling 
of differences does other than to recommend a compromise which 
the’ United States does not under the league covenant to obey. 
In all other respects these bodies are mere instruments for con- 
ference by representatives for devising plans which are submitted 
to the various governments of the league for their voluntary 
acceptance and adoption. No obligation of the United. States 
under the league is fixed by action of either the executive coun- 
cil or the body of delegates. 

Then it is said we have no right to agree to ie an embar go 
and a boycott. It is true that Congress determines what our 
commercial relations shall be with other countries of the world. 
It is true that if a boycott is to be levied Congress must levy it 
in the form of an embargo, as that which was levied by Congress 
in Jefferson’s administration, and the validity of which was 
_ sustained by the Supreme Court, with John Marshall at its 
head. It is true that Congress might repudiate the obligation 
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entered into by the treaty-making power and refuse to levy such 
an embargo. But none of these facts would invalidate or render 
unconstitutional a treaty by which the MR of the United 
States was assumed. ` 

In other words, the essence of govern power is that while 
the sovereign may make a contract it retains the power to repu- 
diate it, if it chooses to dishonor its promises. That does not ren- 
der null the original obligation or discredit its binding moral ' 
force. The nations of Europe are willing to accept, as we must 
be willing to’ accept from them, mutual promises, the one in éon- 
sideration of the other, in confidence that neither will refuse to. 
comply with such promises honorably entered into. 

Finally, it is objected that we have no right to agree to ab 
trate issues. It is said that we might by arbitration lose our 
territorial integrity or our political independence. This is a ` 
stretch of imagination by the distinguished senator who made 
it at which we marvel. In the face of Article X, which is an 
undertaking to respect the territorial integrity and political in- 
dependence of every member of the league, how could a board 

` of arbitration possibly reach such a result? More than that, we i 
do not have to arbitrate. If we do not care to arbitrate, we can 
throw the matter into mediation and conciliation, and we do not . 
covenant to obey the recommendation of compromise by the 
conciliating body. We have been arbitrating questions for one ` 
hundred years. f . 

We have stipulated in treaties to aite classes of questions 
long before the questions arise. How would we arbitrate under 
this treaty? The form of the issue to be arbitrated would have ` 
to be formulated by our treaty-making power—the President and 

_ the senate of the United States. The award would have to be 
performed by that branch of the government which executes 

‘awards, generally the Congress of the United States. If it in- 
volved payment of money, Congress would haye to appropriate 
it. If it involved limitation of armament, Congress would have 
to limit it. If it involved any duty within the legislative power 
of Congress under the Constitution, Congress would‘ have to , 
perform it. If ARES sees fit to comply with the report of the 
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compromise by the conciliating body, Congress will have to make 
such compliance. ö 

The covenant takes away the sovereignty of the United States 
only as any contract curtails the freedom of action of an in- 
dividual which he has voluntarily surrendered for the purpose 
of the contract and to obtain the benefit of it. The covenant 
creates no super-sovereignty. It merely creates contract ob- 
ligations. It binds nations to stand together to secure com- 
pliance with those obligations. That is all. This is no different 
from a contract that we make with one nation. If we enter in- 
to an important contract with another nation to pay money or 
to do other things of vital interest to that nation and we break 
it, then we expose ourselves to the just effort of that nation by 
force of arms to attempt to compel us to comply with our ob- 
ligations. This covenant of all the nations is only a limited and 
loose union of the compelling powers of many nations to do the 
same thing. The assertion that we are giving up our sovereignty 
carries us logically and necessarily to the absurd result that we 
cannot make a contract to do anything with another nation 
because it limits our freedom of action as a sovereign. 

Sovereignty is freedom of action of nations. It is exactly 
analogous to the liberty of the individual regulated by law. The 
sovereignty that we should insist upon and the only sovereignty 
we have a right to insist upon is a sovereignty regulated by 
international law, international morality and international jus- 
tice, a sovereignty enjoying the sacred rights which sovereign- 
ties of other nations may enjoy, a sovereignty consistent with the 
enjoyment of the same sovereignty of other nations. It is a 
sovereignty limited by the law of nations and limited by the ob- 
ligation of contracts fully and freely entered into in respect to 
matters which are usually the subjects of contracts between 
nations. 


The President is now returning to Europe. As the representa- 
tive of this nation in the conference he has joined in recommend- 
ing in this proposed covenant a League of Nations for consid- 
eration and gdoption by the conference. He has meantime 
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returned home to discharge other executive duties and it has 
given him an opportunity to note a discussion of the league in 
the senate of the United States and elsewhere. Some speeches, 
notably that of Senator Lodge, have been useful in taking up the 
league, article by article, criticising its language and expressing 
doubts either as to its meaning or as to its wisdom. 

He will differ, as many others will differ, from Senator Lodge 
in respect to many of the criticisms, but he will find many use- 
ful suggestions in the constructive part of the speech which he 
will be able to present to his colleagues in the conference. They 
will be especially-valuable in revising the form of the covenant 
and making reservations to which his colleagues in the conferende. 
may readily consent, where Senator Lodge or the other erities 
have misunderstood the purpose dnd meaning of the words used. 

This covenant should be in the treaty of peace. It is indispen- 
sable in ending the war, if the war is to accomplish the declared 

- purpose of this nation and the world in that war, and if it is to 
work the promised benefit to mankind. We know the President 
believes this and will insist upon it. ‘Our profound sympathy in 
his purpose and our prayers for his success should go with him 
in his great mission. l 


ORGANIZATION AND PROCEDURE OF THE PEACE 
CONFERENCE 


CHARLES G. FENWICK 
Bryn Mawr College 


The difficulty of threading one’s way through the intricacies 
of the organization of the Peace Conference is due chiefly to 
the fact that the conference is from one point of view a con- 
tinuation of various interallied conferences and councils created 
for the prosecution of the war. In some cases the functions 
of these bodies have apparently been taken over by the confer- 
ence, and in other cases the preéxisting councils and commis- 
sions have continued in operation as interallied agencies distinct 
from the organization of the conference. A brief review of the 
most important of these agencies will be of assistance, therefore, 
in making clear the origin and special functions of the conference. 

The Supreme War Council was created by an agreement 
between Great Britain, France and Italy at a meeting held at 
Rapallo, Italy, in the first week of November, 1917. It was 
composed of the prime ministers and a member of the govern- 
ments of each of the great powers fighting on the western 
front. Its purpose was to watch over the general conduct 
of the war and prepare recommendations for the decision 
of the governments. It was to be assisted by a permanent 
central military committee, consisting of Generals Foch, Wilson 
and Cadorna, but the decisions of these technical advisers were 
merely to be the basis of recommendations from the War Coun- 
cil to the several governments, leaving the general staffs and 
military commands of each power responsible to their individual 
governments. The United States subsequently adhered to the 
Rapallo agreement, and participated in the meeting of the 
council at Versailles on December 1, 1917. This Supreme 

Var Council is variously referred to as the “Interallied Coun- 
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cil,” "the “Interallied Committee,” and the “Supreme Allied 
Council.” It was primarily a political body, and the prime 
ministers were accompanied by members of their governments 
in addition to the military advisers. 

Distinct from the Supreme War Council, bat connected with 
and guided by it,, was the Interallied Conference which came 
into being after the arrival in Europe of a special mission from 
the United States: The object of this ‘“war conference,” as 
announced by the department of state, was the perfecting of 
“a more complete coördination of the activities of the various 
nations engaged in the conflict and a more comprehensive un- 
derstanding of their respective needs” for- the better prosecu- . 
tion of the war against Germany. The members of the Ameri- 
can mission represented political, financial, trade, shipping and 
food interests. The first meeting of the conference was on. 
November 29, 1917, at the Quai d’Orsay, and it included dele- 
gates from the United States, Great Britain, France, Italy, 
Japan, Russia, Belgium, Serbia, Rumania, and eight other of 
the smaller belligerents. The conference, working in coöp- 
eration with the Supreme War Council, created a number of: 
subcouncils and commissions, among them being the interallied 
naval council, the allied maritime transport council, with its 
subordinate food and munition councils, the interallied council 
on war purchases and finance, and the allied blockade committee. 
On October 30, 1918, the Supreme War Council met to fix the 
terms of the armistices with Austria-Hungary, Turkey and Ger- 
many, and by admitting representatives from Japan, Belgium, 
Serbia and other belligerents soon developed into an interallied 
conference. The decisions reached during the following ten days 
were announced at one time in the name of the Supreme War 
Council and again in the name of “the allied governments.’’ 

A body: known as the “Interallied Council,” differing, it 
would appear, only in name and in the absence of military 
advisers from the Supreme War Council, met on January 12, 
1919, after the return of President Wilson from Italy, to deal 
with the problem of adopting regulations for the coming Peace 
Conference. At its first session it consisted of representatives 
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of the United States, Great Britain, France, and Italy, but the 
following day representatives of Japan were present. This 
exclusive group of the larger powers issued daily official commu- 
nications announcing decisions respecting the proposed or- 
ganization of the conference, its procedure, and the publicity 
to be given to its proceedings. The decision regarding pub- 
licity was the result of a sharp attack by the representatives 
of the press in Paris upon the character of the communiqués 
already issued by the council. The council explained that, 
owing to the conflicting views of the powers upon many ques- 
tions and the necessity of reaching conclusions by unanimous 
vote, the decisions reached were often in the nature of a com- 
promise, and that premature discussion of the issues by the 
public at large would greatly hinder such agreement. In con- 
sequence it was found impossible to admit the representatives 
of the press into the meetings of the council and of the commit- 
tees of the conference, but they would be admitted into the 
meetings of the full conference except upon occasions when it 
might be necessary to hold them in camera, 

The Peace Conference held its first meeting on January 18, 
at the Quai d’Orsay. After an introductory address by 
the President of the French Republic, the French Premier, as 
temporary chairman, introduced President Wilson, who in turn 
moved that the honor of the position of permanent president 
should fall to the French Premier. An address of acceptance 
by M. Clemenceau followed, after which he officially summoned 
the delegates of the nations represented to present documents 
dealing with the special claims of their particular nation. The 
first session of the conference then adjourned. 

The organization of the conference and the procedure to be 
followed -by it are laid down in the “Conference Regulations” 
drawn up by the Interallied Council (Supreme Allied Council) 
and published in part in the daily communiqués of the council 
and in full on January 21. They are grouped under sixteen 
sections: sections I to m1 dealing with the membership of the 
conference and the representation to be accorded to the several 
members, sections rv to vin dealing with the organization of 
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the conference, and sections x to xvi dealing with the procedure 
to be followed in the presentation and adoption of proposals. . 

The nations admitted to the conference are grouped by sec- 

tion 1 into three classes: “The belligerent powers with general in- 
terests,” including the United States, the British Empire, France, 
Italy and Japan, which shall take part in all the meetings and be 
represented upon all the commissions; secondly, “the bellig- 
erent powers with particular (special) interests,” including 
Belgium, Brazil, the British Dominions and India, China, 
- Cuba, Greece, Guatemala, Haiti, Hedjaz, Honduras, Liberia, 
Nicaragua, Panama, Poland, Portugal, Rumania, Serbia, Siam; 
' and the Czechoslovak Republic, which shall take part inthe 
sittings at which questions concerning them. are discussed; 
thirdly, “the powers in a state of diplomatic rupture with the 
enemy powers,” including Bolivia, Ecuador, Peru, and Uruguay, - 
which shall take part in the sittings at which questions con- 
. cerning them dre discussed. Provision is also made for the 
admission of neutral powers and of states in process of forma- 
tion, when summoned by the powers with general interests 
at sittings devoted to questions concerning such states. 

Section 1 apportions the delegates among the powers classified ° 
in section 1. Five delegates each are assigned to the powers 
with general interests; three each to Belgium, Brazil, and Serbia; 
two each to.China, Greece, Hedjaz, Poland, Portugal, Rumania, 
Siam, and the Czechoslovak Republic; one each to Cuba, 
Guatemala, Haiti, Honduras, Liberia, Nicaragua, and Panama; 


and one -each to Bolivia, Ecuador, Peru, and Uruguay.. 


Belgium and Serbia were at first assigned but two. delegates 
each, but the dissatisfaction expressed upon the announcement 
of this decision of the council on January 15 resulted in a de- 
cision at the meeting on January 17 to increase the delegates 
of the two countries to three each. Nine. additional delegates 
are distributed among the British Dominions and India--two 
each to Australia, Canada, South Africa, and India, and one to 
New Zealand. Owing to the uncertainty of the politieal situa- 
tion in Montenegro the designation of the delegate assigned 
_ to that state is for the time delayed. In like manner the rep- 
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resentation of Russia is delayed until matters concerning Russia 
are to be examined. l 

“By a decision of the Interallied Council on January 15 it 
was agreed that each delegation should be a unit, so that the 
number of delegates forming it should have no influence upon 
its status at the conference; and it was also agreed that each 
nation might avail itself of the panel system, which would enable 
the state at discretion to intrust its interests to such persons as 
it might designate, and would in particular enable the British 
Empire to admit among its five delegates other representatives 
of the Dominions and of India than those provided for. 

It will be observed that in respect to the membership of the 
conference and the apportionment of delegates among the 
members the Peace Conference of 1919 departs in a striking 
way from the precedents of former conferences and congresses. 
The congresses of Vienna in 1815, of Paris in 1856, of Berlin 
in 1878, and of Berlin in 1885 were gatherings of a limited 
group of the great powers with the admission of too few of the 

. lesser powers (Portugal, Spain, and Sweden being present at 
Vienna, and Sardinia and Turkey at Paris) to make it necessary 
to draw formal distinctions between the members. Repre- 
sentatives of Greece, Rumania and Persia were permitted to 
present their views to the Congress of Berlin, but took no part 
in the deliberations of the congress. The two important in- 
ternational conferences held at the Hague in 1899 and 1907, 
while they were not, it is true, conferences of belligerents, like- 
wise made no formal distinetion between the members great 
and small, although, as will be seen, the great powers were able 
to make their influence felt through their dominant position 
upon the committees. The theory of the equality of the states 
was in the foreground at every stage of the public proceedings 
of the Hague conferences, but this was possible without in- 
volving serious difficulties because of the fact that no such 
pressing and vital interests were at stake as those now before 
the Paris conference. 

In pursuance of the privileged position conferred upon them 
by section I the five “‘powers with general interests” created 
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the “Supreme Council,” consisting of the two ranking mem- 
bers of each delegation and differing from the Supreme Allied 
Council, which created the conference, only in name and in the 
fact that it operates under the rules of the conference. This 
body is sometimes referred to as the “Council of Ten.” Ac- 
cording to press reports all the important decisions have been 
reached at its special meetings and the conference has merely 
been called upon to ratify the results reached. In consequence, 
considerable dissatisfaction has been expressed by the liberal 
and radical press of Great Britain and the United States, eriti- ` 
cism being directed not against the principle of giving greater 
influence to the delegations of the great powers but against 
the’ entire exclusion of the lesser powers. Whether or not a 
representative conference based upon the principle of the ap- 
portionment of delegates according to contribution of each 
nation to the winning of the war would have given greater 
satisfaction or would have permitted an equal expedition of 
the business before the conference cannot be decided on ab- 
stract principles, and it may well be urged that the imperative. 
character of the business to be settled and the wide variety 
. in the character and claims of the minor belligerents precluded _ 
the experiment of creating an assembly based upon propor- 
tional representation. 

At the meeting of the Saprene Council on January 20 the 
French Ambassador to Russia and the Danish Minister in 
Petrograd addressed the meeting and explained’ the situation 
in Russia as they had recently observed it. On. January 23 
the council issued an important statement that it recognized 
without reservation the revolution in Russia and would under 
no circumstances aid or give countenance to any attempt at a 
counter revolution. Accordingly it invited the various or- 
ganized groups exercising political authority or military control 
in European Russia and Siberia to send representatives to the 
Princes’ Islands in the Sea of Marmora to meet representatives 
of the associated powers, provided that in the meantime a truce 
of arms be agreed upon between the various parties, and that 
Russian troops.operating against territories formerly part of | 
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Russia upon which it was contemplated to confer autonomy 
be withdrawn. l 

On January 23 the council drew up a list of questions to be 
submitted to the conference at its next plenary session. On 
January 24 the Supreme Council met as the Supreme War 
Council to decide, with the assistance of military representa- 
tives, what should be the quota of troops to be assigned along 
the western border during the armistice. This question being 
referred to a committee, the War Council adjourned and the 
council met to draw up a communication warning the new 
nations whose boundary lines remained yet undetermined that 
any attempt on their part to enforce their claims against their 
neighbors by a resort to arms would only prejudice those claims 
in the eyes of the conference as casting a cloud upon the evidence 
of a just title. : 

A second plenary session of the conference was held on January 
25 and was marked by the creation of the important committees 
for the detailed work of the conference. The first item on the 

.agenda was a resolution calling for the creation of a league of 
nations. The resolution asserted that it was essential to the 
maintenance of the settlement which the conference had met to 
establish that a league of nations be created “‘to promote inter- 
national obligations and to provide safeguards against war;’’ 
also that the league “should be created as an integral part of the 
general treaty of peace.” At the same time a committee was 
appointed to work out the details of- the constitution and 
functions of the league. After the formal introduction of this 
resolution the Chair recognized President Wilson who made an 
address outlining the principles of the league and urging its adop- 
tion. Premier Lloyd George seconded the resolution, and after 
further addresses in support of it from delegates of other coun- 
tries the resolution was unanimously adopted. The conference 
then proceeded to adopt resolutions creating four other commis- 
sions dealing with responsibility for the war and for violations of 
the laws of war, with conditions of labor and the possible inter- 
national regulation of them, with international control of ports, 
waterways, and railways, and with the amount and form of 
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reparation to be made by the enemy. These commissions, with 
the exception of that on reparation, were to be composed of two 
representatives apiece from the five great powers and five rep- 
resentatives to be elected by the other powers. The commission 
- on reparation was to comprise three representatives apiece from 
each of the five great powers and two representatives apiece from 
Belgium, Greece, Poland, Rumania and Serbia. 

The announcement of the method of appointing the commis- 
sions was the signal for an outburst of criticism from the nineteen 
smaller powers which were obliged to pool their interests in the 
hands of five representatives on four of the commissions. Other 
small powers resented their being omitted altogether from the 
commission on reparation. In spite of the attacks made upon 
it, however, the original method of appointing the commissions 
was retained; and on January 27, following a meeting of the 
‘powers with “special” (“particular”) interests, their formal 
acquiescence in.the plan was announced. Belgium was elected 
to sit upon each of the commissions, and Serbia upon all except 
the commission on labor conditions. At its special request China, 
was elected to the commission on the League of Nations. A 
separate session of the council of the great powers held on the 
same day provided for two new commissions to deal with eco- 
nomic and financial questions and with questions relating to 
private and maritime laws.. 

Accompanying the criticism by the smaller powers of the com- 
position of the commissions was an attack upon the exclusive 
control exercised by the Supreme Council, which up to that time 
had passed upon all questions before they were taken up in the 
plenary sessions. After January 25 the Supreme Council of the 
five great powers was replaced by the “bureau,” consisting of 
M. Clemenceau as president of the conference, and Secretary 
Lansing and the prime ministers of Great Britain, Italy, and 
Japan, as vice-presidents; but the official composition of the 
bureau did not prevent its sittings from being attended by the 
same persons who formerly composed the Supreme Council. To 
meet the criticism directed against its exclusive composition it 
was agreed by the great powers that the smaller powers were to 
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have full access to the records of the bureau and were to be 
present in the room when the bureau should meet to discuss their 
special interests. In this way the smaller states would be in- 
formed of the issues raised before conclusions were reached and 
before the decisions of the bureau were submitted to the plenary 
sessions. 

On March 27 the press announced the creation of an informal 
couneil of the leading delegates of the United States, Great 
Britain, France, and Italy, subsequently known as the Couneil 
of Four (the “Big Four”), the purpose of which was to expedite 
still further the business of the Conference. It was explained 
that the Council of Ten, with its secretariat, expert advisers and 
other attaches, numbering in all about forty members, had be- 
come too cumbersome and that the discussions of the members 
bore too much of the character of set speeches prepared for the 
records. The Council of Four has met alone and unattended, 
although they summon experts when the need requires. The 
deliberations are secret. The Council of Ten still continued, 
however, to register the decisions of the Council of Four. 

By contrast with the composition of the council and of the 
commissions as above outlined it may be of interest to note in 
passing the procedure followed at the Congress of Berlin in 1878 
and at the second Hague Peace Conference of 1907. The Congress 
of Berlin, being limited to a small group of six great powers and 
Turkey, did not find it necessary to apportion its work among 
committees, but followed the rule of reserving for the plenary 
sessions of the congress the discussion of “questions of principle,” 
while secondary questions were for the most part left to private 
interviews between the states particularly interested. As a 
matter of fact, however, the important questions were discussed 
and solved beforehand in preliminary conferences or confidential 
pourparlers, and when presented to the congress were accepted 
without question by the minor plenipotentiaries, though this 
amounted merely to the neglect of the particular delegates, not 
their states. One important boundary committee was created, 
charged with formulating the difficult boundaries of the Balkan 
states, and this was in turn assisted by military commissions in 
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whose hands the more technical questions of strategic boundaries 
rested. ; 

A. striking feature of the Congress of, Berlin was that three of 
the members, ‚France, Italy änd Germany, were less directly 
interested in the problems before the congress than were Austria, 
Great Britain and Russia, so that it was possible for the former 
to play the part of “neutral” powers whose “impartial voice” 
might beraised when questions of secondary importance appeared 
to be threatening “the pacific object of the congress.” Turkey, a 
vitally interested member, was allowed to look on while its’affairs 
were for the most part settled for it by others. At three differ- 
ent sessions representatives of Greece, Rumania and Persia were 
allowed to appear and present the views of their governments; 
but they were obliged to retire without taking part in the delib- 
erations. Serbia and Montenegro, whose ae was at 
stake, were not even shown thät privilege. 

' At the second Hague Peace Conference of 1907 an one 
different ‘procedure was followed. The questions before the 
conference covered a wide variety of subjects, but none of them, 
were of such vital importance to the individual members as are 
most .of the questions before the present conference at Paris. 
In consequence not only did the conference of 1907 not divide 
up into powers with general interests and powers with special 
interests, but it was able to preserve formally the utmost free- 
dom in. the composition of: its committees. The Reglement 
governing the organization and procedure of the conférence 
provided (Article 1) that the delegates of the powers were “free 
to register on'the lists” of the commissions according to their own 
convenience and might appoint technical delegates to take part 
in them... The conference reserved the right to appoint the 
president and vice-presidents .of each commission, but each 
commission was at liberty to divide itself into subcommissions, 
which might organize their own officers or “bureau.” 

This freedom possessed by the delegates to register their 
names upon the commissions did not imply, however, a direct 
control over the commissions, owing to the fact that the chair- 
man of the rn, M. Nelidow, understood by the provision 
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that “the conference shall appoint the president and vice- 
presidents of each commission,” not that the conference as a 
body should elect those officers, but that the president of the 
conference should designate the appointees and the conference 
give its approval without nominations from the floor. In turn 
the presidents or chairmen of the four commissions controlled 
the subdivisions of the commissions which undertook the study 
of separate questions; and thus, while the smaller states could 
“ be members of all the commissions and of the subcommissions, 
they could be denied control over the proceedings and could be 
left off the committees of examination where much of the de- 
tailed work was done. It was in this way that the conference 
succeeded in reconciling the principle of the legal equality of the 
states as a body with the actual preponderant control of the 
leading powers. i 

The committee system of the conference of 1907 proved, how- 
ever, to be the chief cause of its inability to reach results on 
certain important proposals. A rule was adopted that no con- 
vention should be recommended. for adoption by the conference 
unless there was unanimity in'the commission in favor of it. 
When it is recalled that the commissions and subcommissions 
averaged about ninety members, although the delegations of 
the states voted as a unit, it will be realized how easy it was for 
some of the smaller states to block a given proposal. In the 
case of the proposal for compulsory arbitration of a limited class 
of disputes, the opposition of seven states under the leadership 
of Germany and Austria-Hungary prevented the commission 
from presenting a favorable report to the conference, in spite 
of the fact that the delegations of thirty-two states were in 
favor of it. The proposal for a judicial arbitration court was 
defeated by the opposition of the smaller states; which repu- 
diated any scheme for the composition of the court not based upon 
the equality of sovereign states. A rule of ‘‘quasi-unanimity” 
was, it is true, followed in some instances, but it cortsisted in the 
abstention from voting of the power or powers opposed to the 
resolution when presented for the unanimous vote of the com- 
mission or of the plenary session, and was therefore quite distinct 
from direct majority control. 
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Sections x to xvi of the regulations of the present conference 
deal with the procedure to be followed in the formulation, pres- 
entation and adoption of proposals. Documents intended for 
inclusion in the protocols must be presented in writing by one 
of the plenipotentiaries or by someone acting in his name; but 
proposals not connected with the question on the agenda may 
not be introduced without notice given twenty-four hours in 
advance. Petitions and documents coming from other sources 
will be received and classified by the secretariat and deposited 
‘among the archives of the conference. Such of these commu- 
nications as are merely political will be briefly summarized and 
distributed among the plenipotentiaries. All questions pre- 
sented for decision will be read a first and second time, the 
first reading opening up the general subject for a discussion of the 
principles: involved, the second reading offering opportunity for 
an examination of details. Preliminary agreements in the form 
of protocols are to be drawn up by the secretariat and printed 
and distributed in proof to the delegates. For the sake of ex- 
pediting the work of the conference the distribution of these 
protocols in advance of the meeting is to take the place of the. 
formal reading of the protocols, and if no alteration is proposed 
the text shall be considered as approved. A drafting committee, 
composed of representatives of the five great powers outside 
the circle of their delegates, is created to draw up the text of 
the decisions adopted and to present them to the conference. 

Section vir provides for a secretariat (to be appointed after 
the method of the drafting committee), which will be intrusted 
with the duty of drafting the protocols of the meetings, of 
classifying the archives, and of providing for the general admin- 
istration and organization of the conference. The archives in 
charge of the secretariat are to be open at all times to members 
of the conference. Section vırı provides that the publicity of 
the proceedings of the conference is to be secured by the pub- 
lication of official communiqués prepared by the secretariat, 
and that in case of disagreement as to the drafting of these 
communiqués the matter shall be referred to the delegates of the 
leading powers. It may be inferred from section vi which 
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creates a permanent president of the conference and four vice- 
presidents, to be‘chosen from the plenipotentiaries of the great 
powers, that the secretariat will remain not under the control 
of the conference (even if its composition would permit such 
control), but under the direct control of the Supreme Council. 

No provision is made in the regulations with regard to the 
method of voting in the plenary sessions of the conference, but 
it may be inferred from the general character of the conference 
that a unanimous decision must be reached on all questions. 
The results reached by the conference will be embodied in the 
form of a treaty which can be binding only upon those nations 
which have given their individual consent to it. But the legal 
right of the smaller states to reject the decisions reached by the 
Supreme Council of the five great powers will obviously have 
to be subordinated to the practical exigencies of the situation, 
which will require concerted action by the entire group. 

At the second Hague Peace Conference it was possible for 
states which dissented from certain details of the conclusions 
reached by the great body not to interpose a veto, which the 
strict theory of legal sovereignty might have justified, but to 
sign the convention subject to reservations setting forth the 
particular article or clause from which they withheld their assent. 
Thus, in the case of the convention for the pacific settlement 
of international disputes the United States signed under reser- 
vation of a declaration to the effect that nothing contained in 
the convention should be so construed as to require the United 
States to depart from its traditional policy of not interfering in 
the political affairs of foreign states, or as to imply a relinquish- 
ment by the United States of its traditional attitude towards 
purely American questions. But the Hague conventions were 
after all but legislative enactments superseding the customary 
rules of international law, so that the failure of a particular 
state to sign a given convention, or its signature of the conven- 
tion under reservations, had merely the effect of leaving une state 
subject to the existing law. 

The conference at Paris is dealing with two distinct sets of 
questions: those relating to the settlement of problems imme- 
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diately connected with the war, and those relating to the recon- | 
struction of international relations. The committees on re- 
sponsibility for the war and on reparation, as well as the Supreme 
War Council which continues to sit from time to time, have 
in hand the first set of questions, and in respect to these it is 
clearly imperative that a unanimous decision be reached. On 
the other hand the committees on a league of nations, on inter- 
national labor legislation, and on the regulation of ports, water- 
ways and railways, as well as those on economic and financial 
questions and on private and maritime laws, are engaged in the 
formulation of substantive rules which approximate to the 
subject matter of the Hague Conventions. To what extent the 
decisions reached’ by these committees will be linked up with 
the actual treaty of peace it is impossible at this moment to 
determine; but it would appear that at least the convention 
providing for a league of nations will be an integral part of the 
peace treaty and essential to the justice and validity of its terms. - 
Toa lesser extent it would also appear that even minor issues such 
as the regulation of ports, waterways and railways, will figure 
as a condition in the assignment to a particular state of territory_ 
which under the present condition of things might have been. 
assigned for strategic reasons to a different state. 


POLITICAL PARTIES AND THE WAR! 
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The pathology of political parties is illustrated under especially 
illuminating circumstances during time of war. The internal 
political conditions of every important nation are influenced to 
some extent by its external relations. War on a world-wide scale 
is the external relation which has the most profound influence 
upon the internal political conditions of every participating na- 
tion. This influence varies in different cases, depending upon 
-the proximity of the particular nation to the scene of the con- 
flict, the extent of its participation, the relative danger of inva- 
sion by its enemies, the character of the internal governmental 
organization, the length of the conflict, and other factors. In 
normal times, it has been found by experience in nations operat- 
ing under the two-party system that oscillations in the fortunes 
of the two principal parties occur with a surprising degree of reg- 
ularity. This see-saw of party politics may have an injurious 
effect upon the continuity and constructiveness of the nation’s 
foreign policy even in normal times; its continuation in time of 
war when the nation’s fate may be hanging in the balance would 
be a serious, if not intolerable, danger. One effect of war upon 
the party system, therefore, is to bring about, at least for a time, 
a relatively greater stability of party control, if not complete 
quiescence of partisanship, either through. coalition or through 
cessation of party opposition, or both. In normal times ordi- 
nary party opposition to the administration or to the govern- 
ment, as used in the British sense, may be considered not only 


1 This is an expansion of an article with the same title which is to appear in 
the new edition of the Encyclopedia Americana. In the preparation of this 
article, the author has derived much assistance from J. A. Fairlie’s “British 
War Cabinets,” Michigan Law Review, Vol. XVI, May, 1918. 
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as not unpatriotic, but as a positive indication of a healthy and 
vigorous political life. With the advent of war, however, this 
view must naturally be subject to considerable modification. 

When the first wave of excitement sweeps over the country at 
the outbreak of war, party struggles and contests may for a time 
seem to be almost entirely forgotten. The administration will 
not usually allow the country, if it can be avoided, to be brought 
to the brink of war unless convinced that the great majority of 
the people believe the war to be a just one. Under such cir- 
cumstances, it seldom happens that any party with a consid- 
erable following either wishes to or can afford to oppose the 
entrance of the country into the war. The fortunes of polit- 
ical parties depend to a large extent upon the popularity of the 
principles which they espouse, as indicated by their platforms 
and by the character of the men whom they nominate for office. 
The principles advocated by the political parties are determined 
in accordance with their respective points of view or reactions 
toward the leading questions or issues of a public character with 
which the country is confronted, among which that of war is, 
of course, one of the most striking and important. 

But while there may be practical unanimity upon the question 
of entering the war, there is more likelihood of a difference de- 
veloping in the reaction of the parties toward the questions 
involved in the method of prosecuting it and of terminating it. 
Upon these questions relating to the war, political parties are 
likely to take different attitudes and to endeavor to attempt to 
carry out the policies which they respectively support through 
securing control of the government and the administration of 
affairs, 

` There are difficulties, however, in the assumption by political 
parties of different attitudes toward questions of war which do 
not arise to the same extent in connection with their division 
over questions of domestic policy. The principal issues upon 
which political parties have divided in the United States, during 
most of our history, have been those of a domestic or internal 
character. This has been due largely to our geographical isolation 
and lack of proximity to powerful or troublesome neighbors. 
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There has, on the whole, been little attention paid to questions 
of foreign relations and little popular understanding of such 
questions; and political parties have consequently, during most 
of our history, subordinated such questions in their platforms to 
those of domestic policy. Thus, in time of war, partisan polities 
becomes comparatively quiescent because the issues upon which 
parties divide are usually domestic questions; while in war ques- 
tions of foreign policy and international import become para- 
mount, and these, being new and little understood by the mass 
of the voters, allow little opportunity for the appearance of 
decided party cleavage. 

At the same time questions of foreign relations which affect 
our vital interest as intimately as does war cannot well be ig- 
nored by the political parties. Upon a question of foreign war, 
however, there is usually a much greater approach to popular 
unity and unanimity of public opinion than upon questions of 
domestic policy. Many persons subscribe to the view that party 
politics should stop at the water’s edge and that, in case of war, 
it is the duty of every good citizen to support his country, whether 
right or wrong. It is true that, both in the War of 1812 and in 
the Mexican War, there was considerable dissatisfaction in certain 
sections of the country with the war policy of the government, 
although there was less apparent difference of opinion over these 
wars than over equally important questions of domestic policy. 
It may also be noted that the opposition of the Federalist party 
to the War of 1812 contributed largely to the demise of that party. 

Another difficulty in the way of injecting party politics into 
the conduct of war is, as already intimated, the necessity for 
continuity of policy and stability of government if the war is to 
be brought to a successful conclusion. A government’s foreign 
policy, in order to be permanent and constructive, should not 
be made the plaything of party politics, and this is especially 
true of war. The see-saw and ups-and-downs of party change 
which may be the evidences of the healthy fluctuations of public 
opinion in time of peace become dangerous in time of war. 
Prompt and decisive action is necessary in the emergency in order 
to provide for the safety of the state. 
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For this reason, the party in power during the existence of 
war usually appeals for the support of the voters in order that ` 
a continuous policy and a united front may be presented to .the 
enemy. The reélection of President Lincoln in 1864 was advo- 
cated on the’ ground that it was unwise ‘to swap horses while 
crossing a stream.” Appeals were also made to the voters on 
this ground by leaders and supporters of the party in power in 
1898 to elect a Congress composed of a majority of members of 
that party, although the Spanish-American War was then prac- 
tically over. 

In Great Britain it is possible to postpone a pencil election 
by mutual consent during time of war, and thus avoid present- 
ing the voters the opportunity of swapping horses. Under the’ 
plan of astronomical government which we have in the United 
States, however, elections come regularly at stated intervals 
regardless of whether the country is at war or peace. For this 
reason, some sort of a party contest even during time of war is 
' practically unavoidable. Moreover, on account of the organi- 
zation of our national, state, and local governments generally 
in accordance with the principle of separation of powers, as well 
as on account of the numerous elections and the large number of 
elective officers, it is necessary for political parties in the United 
States to maintain stronger and more permanent organizations 
than are required in other countries. Although a truce between 
` the parties may be arranged at the outbreak of war, it is likely 
to be of short duration and to be broken as soon as party exigen- 
cies demand it, at the approach of an important election. At 
such a time the opposition party cannot expect to maintain its 
. organization intact unless it makes a contest to secure control 
of the offices wherever there is a fair chance of success. Under 
these circumstances, the necessity apparently rests upon the 
leaders of the opposition party to find issues and to carry the 
` contest to the polls, in spite of the existence of war and in spite 
of the fact that a considerable percentage of the rank and file 
of both parties is enrolled in the armies at the front and unable 
to participate in the election. 

The world war has reacted somewhat differently upon politi- 
cal parties in European parliamentary governments than upon 
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those in the United States. From one point of view the British 
‘cabinet is, in ordinary times, a party committee. It is a body 
of politicians selected from the leaders of the majority party, 
rather than a body of nonpartisan technical experts; it is a par- 
liamentary committee holding secret sessions and collectively re- 
sponsible to the house of commons. At the outbreak of the war 
it consisted of an unwieldy body of more than twenty members. 
The war, however, wrought fundamental changes in its character. 
At the very outset a party truce was agreed to, followed sorte time 
afterwards by the creation of a coalition cabinet of about the 
same number of members, containing practically all the prominent 
leaders of the two major parties, and one leader of the Labor 
party, but with a nonpartisan technical expert, Lord Kitchener, 
in charge of the war office. The formation of the coalition cab- 
inet sealed the party truce, and indicated a significant departure, 
at least temporarily, from the ordinary plan of party control and 
responsibility. 

Certain other changes also followed in the train of the coali- 
tion cabinet. The cabinet ceased to be a mere parliamentary 
committee and less attention began to be paid to proceedings 
in Parliament, inasmuch as the latter ceased to affect or control 
the policies and personnel of the cabinet. The responsibility of 
the cabinet was rather to the electorate than to the house of com- 
mons. In view of the remoteness of a general election, even this 
responsibility was feeble. That this responsibility, such as it 
was, had become individual rather than collective was indicated 
by the resignation in 1917 of the secretary of state for India 
without affecting the tenure of office of the other members. 
Under these circumstances, the necessity for holding general 
elections ceased and acts were passed from time to time postpon- 
ing the elections by prolonging the duration of the house of 
commons. 

The British coalition cabinet proved unsatisfactory, however, 
largely because of its unwieldy size; and smaller committees, 
selected partly from the cabinet and partly from outside, were 
appointed to supervise particular phases of the administration. 
One of these committees was the war committee, which sub- 
sequently developed into the war cabinet of five members with | 
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Mr. Lloyd George at its head. The war cabinet, however, dif- 
fered from the war committee in that the latter was a mere com- 
mittee of, and subordinate to, the large cabinet, while the war 
cabinet was a small compact group of leaders of the Liberal, 
Unionist and Labor parties superior to the ministry. For the most 
part, the members of the war cabinet were not burdened with the 
duties of administrative office, so that they could devote their 
whole attention to general matters connected with the war. 
The war cabinet was a manifest improvement over the cumbrous 
coalition cabinet, but even the war cabinet lacked the advantages 
which come from the concentrated power and responsibility of 
a single controlling head, such as we have in the United States.? 

The war cabinet under Lloyd George’s premiership was, as 
indicated, a coalition cabinet. Upon the formation of this cab- 
inet, Asquith, the leader of ‘the old-line Liberals, and some of his 
supporters, retired from office and took seats on the opposition 
side of the house of commons. This reappearance of an opposi- 
tion, however, was at first formal rather than real; for the former 
Liberal premier and his followers, though speaking in opposi- 
tion to government measures, refrained from voting against them. 
The party truce still remained in effect. Even at this time it 
would appear that more dissatisfaction with the government was 
felt than was openly manifested. 

With the further continuation of the war, this dissatisfaction 
became more open and articulate. This was evidenced in part 
by the growth of the Sinn Fein movement among the Irish out- 
side of Ulster, who, no longer satisfied with the prospect of home 
rule, were demanding complete independence. Not only in Ire- 
land, however, but also in England, there was growing dissatis- 
faction, especially among the members of the Labor party, with 
the restrictions on individual liberty resulting from the Defense 
of the Realm Act and other acts? The members of the Labor 

2A. V. Dicey, in The Nineteenth Century, January, 1919. 

3 It is a noteworthy fact that, both in Great Britain and in the United States, 
the party in power at the outbreak of the war was the party which had stood more 
strongly against state interference with individual liberty than its principal 


opponent, but that, in both cases, the successful prosecution of the war necessi- 
tated the abandonment of this time-honored policy. 
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party were also dissatisfied with the expressed war aims of the 
government both in their international and domestic bearings, 
with special reference to the position of labor after the war. 
During the last year of the war, the growing opposition of the 
Labor party to the government was shown by the action of the 
local organizations of the party in supporting labor candidates 
against those of the Coalition at by-elections. In June, 1918, 
a Labor party conference was held at which a resolution de- 
claring that “the existence of the political truce should be no 
longer recognized” was adopted by a large majority. Although 
the adoption of this resolution did not involve the immediate 
resignation of the Labor members of the government, it was 
bound in time to render their positions untenable.and thus to 
disrupt the coalition as far as the Labor party was concerned, 
or else to reduce them to the necessity of breaking away from their 
party, which some of them ultimately did. The Asquith Liberals 
"could also be counted upon, when opportunity offered, to assume 
a real opposition to the Coalition. 
Promptly after the signing of the armistice in November came 
-the dissolution of Parliament and a general election in December. 
These important developments came so quickly that the various 
elements opposing the Coalition did not have time to make their 
opposition effective at the election. The Lloyd George Coali- 
tion received a new lease of power by an overwhelming majority 
in the commons, though the popular vote was not so striking. 
Among the causes of this result seem to have been the following: 
(1) the split in the Labor party, as evidenced by the adherence 
of some of its prominent leaders to the Coalition; (2) the reaction 
from the strain of war and the temporary good feeling resulting 
from the glamor of victory weakened the opposition to the govern- 
ment; (3) the failure on the part of the Asquith Liberals to present 
to the voters any constructive program on questions of peace 
conditions and international relations different from those 
advanced by the Coalition; and (4) the widespread feeling that 
the problems of reconstruction could be more safely handled by 
the government which had brought the war to a successful 
conclusion. 
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Turning to France, we find that cabinet changes during the 
war have been more frequent than in Great Britain. Never- 
theless some of the same tendencies in the relations of political 
parties may be observed. Coalition cabinets have been usual in 
France, on account of the number of parties and the absence 
of any clear party majority. The cabinet in office at the begin- 
ning of the war was reorganized within a few weeks on a broader 
basis, including representatives of the anti-military Socialists. 
In October, 1915, a more sweeping reorganization took place, 
and a new comprehensive cabinet was formed, with M. Briand 
as president of the council, including six former premiers and a 
total of twenty-three members, representing all party elements, . 
even the clerical and conservative group. This cabinet was 
somewhat recast and reduced in December, 1916, and more 
extensive changes were made in March, 1917, when M. Ribot 
became premier. In August, 1917, during the Ribot ministry, 
the Socialists in the chamber of deputies for the first time failed 
to coöperate with the other party groups in giving the govern- 
ment a vote of confidence. Owing to the weakness of the Social- 
ists, this did not lead immediately to a crisis; but, as criticism- 
continued to develop, Ribot resigned a month later. Following 
the short-lived Painlevé ministry, which M. Thomas, the Social- 
ist deputy, declined to enter, another cabinet was formed in 
November, 1917, with M. Clemenceau as premier and composed 
principally of Radicals and Republicans of the Left, but from 
which the Independent Socialists as well as the Conservatives 
and Royalists were omitted, so as to secure a more harmonious 
group. 

Thus, both in Great Britain and in France, the tendency has 
been at first towards a policy of “comprehension,” embracing 
practically all political parties in the government. But this in 
turn has been followed by the reappearance of political divisions; 
and. while the government remains a coalition of different ele- 
ments, distinct opposition parties have been revived. 


We may now contrast the developments in the United States 
with those in Great Britain and France. In November, 1917, 
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Premier Lloyd George declared that he was almost the only min- 
ister in any land on either side who had been in office since the 
beginning of the war. Practically all the others had fallen by 
the wayside through one cause or another. This was not true, 
however, in the United States. A few months after the reélec- 
tion of President Wilson in 1916, many votes being undoubt- 
edly cast for him on the ground that he had kept us out of war, 
he found himself unable longer to preserve peace and at the same 
time maintain the national honor and self-respect. The en- 
trance of the United States into the war, however, produced no 
cabinet crisis as it had in England. The same cabinet which 
had served in time of peace continued to serve without change 
after a state of war had been declared. 

At the same time, active party opposition to the main policies 
of the administration practically disappeared for a period; while 
in the conduct of public affairs, many men outside the adminis- 
tration party were called into service, including a number of 
leading Republicans. 

A demand arose from certain leaders and organs of the oppo- 
sition party that, following the example of Great Britain, a 
coalition cabinet should be formed, but the demand was unheeded. 
The opposition to the President’s conduct of the war culminated 
in the attempt to secure the enactment of what was known as 
the Chamberlain war cabinet bill, providing for the appointment 
of a war cabinet “of three distinguished citizens of demonstrated 
executive ability,” which should practically take the conduct of 
the war out of the hands of the President and usurp his con- 
stitutional functions as commander-in-chief of the military forces. 
This bill as proposed would probably have complicated the 
situation rather than simplified it, and was clearly unconsti- 
tutional. Yet it was supported on the ground that such a war 
cabinet had been established in Great Britain with resulting in- 
creased efficiency in war adminstration, and we should conse- 
quently profit by her example. Such an argument, however, 
failed to take into account fundamental differences in the forms 
of the two governments. The Overman bill, which was finally 
- enacted instead of the Chamberlain bill and gave the Presi- 
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dent power to coördinate and consolidate the scattered admin- 
istrative agencies, was much more in harmony with the form and 
spirit of our institutions. The President neither could be nor _ 
ought to be supplanted in the conduct of the war. Stability of 
policy and administration in time of war is more important than 
‚that the personnel of the government should change quickly and 
readily in accordance with the changing currents of popular 
opinion and the ebb and flow of partisan politics. 

To secure such stability in Great Britain, a coalition cabinet 
was deemed necessary in order to avoid partisan criticism and 
struggle which might otherwise cause the downfall of the 
government through the loss of confidence in it by the house 
of commons or by the electorate. No such coalition was neces- 
sary in the United States, however, since the cabinet officers are 
not responsible to Congress and are in no danger of an upset so 
long as they retain the confidence of the President, who is not 
only the head of the administration but also the leader of his 
party, and whose tenure of office is, of course, practically secure 
for the period of his term. The concentrated power and 
stability of tenure of the President makes for such efficiency in 
war administration as parliamentary governments are unable to 
attain except by abandoning the essential principle, that is, min- 
isterial responsibility to Parliament, on which such governments 
are based. The argument that, because the establishment of the 
British war cabinet resulted in increased efficiency, such a plan 
would have the same result in the United States failed to take 
into account the fact that the establishment of the British war 
cabinet was a move in the direction of concentration of executive 
power; while such a cabinet, if introduced in the United States, 
would be a move in the direction of the diffusion of such power 
and responsibility. 

At the outbreak of war there is an immediate and almost, so to 
speak, instinctive tendency on the part of the government to 
become disengaged from those checks and hindrances which, dur- 
ing peace, serve to prevent hasty action and to protect the rights 
of the individual from the arbitrary power of the government, 
but which, during war, may seriously interfere with its vigorous 
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prosecution. This tendeney takes the form of a greater concen- 
tration and energizing of executive power. Where, as in Great 
Britain, the governmentalorganization and the party organization 
overlap in the cabinet, the tendency in time of war toward greater 
concentration of governmental power is soon transmitted to the 
party organizations, resulting in drawing together these organiza- 
tions into a coalition government. Where, on the other hand, as 
in the United States, such overlapping of governmental and party 
organizations in the cabinet does not exist in the same sense, 
the formation of a coalition administration does not follow as a 
logical necessity. 

Upon the entrance of the United States into the war, a party 
truce of a somewhat limited character had been tacitly agreed to 
by the two major parties. The Socialist party alone took a de- 
cided stand against the war through the vote of its lone member in 
Congress and through its St. Louis platform, but the result of this 
stand was to cause a serious split in the party. In the nature 
of things, however, the party truce could be only temporary. 
As the summer of 1918 approached, President Wilson, in call- 

“ing on the members of Congress to attend to legislation rather 
than to go home to mend their political fences, made use of his 
well-known, laconic expression: ‘‘Politics is adjourned.” Pol- 
ities, however, was not adjourned sine die, but might be recon- 
vened in special session at the first opportunity. 

This opportunity came with the approach of the congressional 
elections of the fall of 1918, which were the only elections of any 
importance held in the United States during its participation in 
the war. It is true that even in this election some traces of the 
party truce remained. In Minnesota the Democrats did not of- 
fer any formal opposition to the reélection of the loyal Republi- 
can candidate for United States senator. In New York City 
an agreement was reached between the leaders of the two major 
parties, in accordance with which each party indorsed the can- 
didates of the other in three congressional districts. These in- 
stances, however, were exceptional and were probably due in part 
to the belief that the election of the candidates whom it was pro- 
posed not to oppose was, in any event, a foregone conclusion. 
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Party contests occurred generally in states and distriets wherever 
there was a fair chance for the election of either candidate. 

The congressional campaign of 1918 attracted on the whole, 
as was natural, much less publie attention than usual. Until 
a few days before election day, war news erowded political news 
out of the headlines of the newspapers. Underneath the surface, 
however, the political pot was simmering. The case of the Dem- 
ocrats, in the eyes of most of the congressional leaders of that 
party, rested largely on the ground that, under their administra- 
tion of affairs, the war was being conducted successfully. A huge 
army had been placed in France—an undertaking more gigantic 
than the country had ever before attempted, in comparison with 
which our efforts in the Spanish-American War were mere child’s 
play—and yet there had been less mismanagement, inefficiency 
and graft than in former wars. 

President Wilson’s claim for the support of his policies, however, 
rested on a loftier plane than mere military success or efficient 
management in the conduct of the war. In March, the Pres- 
ident had issued an appeal to New Jersey Democrats in which 
he struck the keynote of service to humanity as the aim which * 
- the party should embrace, ‘‘The days of political and economic 
reconstruction which are ahead of us,” declared the President, 

“no man can now definitely assess, but we know this, that every 
program must be shot through and through with utter disinter- 
estedness, that no party must try to serve itself, but every party 
must try to serve humanity. . . . Every program must be 
‚tested by this question and this question only: Is it just, is it, 
for the benefit of the average man, without influence or privilege; 
does it embody in real fact the highest conception of social justice 
and of right dealing, without respect of person or class or par- 
ticular interest?” That the politicians of either party were likely 
to measure up to such a high standard was doubtful. 

The President’s belief, however, in the possibility of making a 
distinction between the autocratic German government and the 
German people was not shared by some of the more prominent 
leaders of the Republican party, and was also viewed with con- 
siderable skepticism by many persons who were not politicians. . 
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Former President Roosevelt went so far as to denounce President 
Wilson’s fourteen points as thoroughly mischievous, and other 
Republican leaders emphatically disapproved of the President’s 
poliey in sending notes to the German government. The Re- 
publican leaders indicated their belief that the war was to be won, 
not through diplomatic appeals to the German people to over- 
throw their masters, but through the use solely of military force. 
This was natural, since any victory through diplomatic weapons 
would redound to the advantage of the administration, while a 
victory through military force would be more truly the work of 
the whole nation. They succeeded in making many people be- 
lieve that the President’s policy meant a peace by negotiation 
and conciliation instead of a peace by dictation and force, and 
that the Republicans were in advance of the Democrats in 
demanding the unconditional surrender of Germany. 

President Wilson was also handicapped by the fact that there 
were many prominent members of his own party who were not. 
wholly in sympathy with his policies, and, through the operation 
of the rule of seniority, some of these men had become chairmen 
‘of important congressional committees. He felt, nevertheless, 
that the Republican leaders were even more out of sympathy 
with his policies than the large majority of Democrats and that, 
by their utterances, the former had already broken the party 
truce. Shortly before the congressional elections, therefore, he 
issued a public appeal to the voters to return a Democratic major- 
ity both to the senate and the house of representatives in order 
to prevent “division of counsel and leadership” and to avoid 
the necessity which might otherwise arise of carrying on the 
government “amid contest and obstruction.” 

The President’s appeal was unusual, but was salutary as bring- 
ing about a public discussion of the political aspects of the war 
which had been partly lost sight of in the midst of important 
military developments. His main reason for issuing the appeal 
doubtless was that the possible control by opposite parties of the 
executive and legislative branches respectively would create an 
anomalous situation—one likely to lead to difficulties if not dead- 
lock in ordinary times, and one especially to be avoided in a 
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period of war and of reconstruction after the war when harmony 
between the executive and the legislative departments becomes 
even more important and desirable than usual. The election to 
the legislative body of a majority opposed to the executive would, 
in parliamentary governments, during ordinary times lead to the 
resignation of the executive and to the establishment of an ex- 
ecutive of opposite political complexion in harmony with the 
legislature. Such a mode of procedure on the part of the ex- 
ecutive, however, is not feasible under the American system of 
government, for the resignation of the President would, of course, 
merely place the vice-president in his office with no change of 
party control over the executive department. Under the cir- 
cumstances, therefore, if the opposition party gains control of 
Congress, that party may also attempt to control the President 
and harmonious relations between the two branches of govern- 
ment become more difficult to maintain. The President is practi- 
cally reduced to the alternative of refusing to submit to the 
dictation of Congress, which may produce a deadlock, or of at- 
tempting by persuasion and by arousing public opinion through 
appeals to the country, to compel Congress to carry out his rec-* 
ommendations. The vital importance to the President, there- 
fore, of having a Congress in harmony with administration pol- 
icies was the principal justification for the President’s unusual 
action. 

Such difficulties would have been very much lessened, of course, 
if it had been clear that the President and his supporters and the 
members of the opposition, though bearing different party labels, 
were substantially agreed in their attitude toward the main issues 
before the country. In that case, the control of the two polit- 
ical branches of the government by different parties would 
probably have been the nearest approach to coalition government 
that would be feasible under the existing method of organizing 
our government into sharply separated departments. 


Theearly andsomewhatsudden termination of hostilitiesthrough 
the signing of the armistice was a tribute to the efficacy of the 
President’s diplomatic weapon, the use of which tended to gal- 
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vanize into life what little there remained of political opposition 
to the government in Germany. This opposition had been prac- 
tically buried at the outbreak of the war.“ The Social Democrats 
had used fine-sounding words about the international solidarity 
of labor; but war, in Germany, as elsewhere, is the negation of 
internationalism. The Social Democrats followed the govern- 
ment into the war, voted for the war credits, and forgot about 
the solidarity of the working class. The tendency of even the 
radical opposition party in Germany to support the government 
at the outbreak of the war was due in part to fear of possible 
domination of foreign powers, which were believed to harbor 
imperialistic designs, and in part to the stern repression by the 
home government of any opposition which it deemed to be un- 
patriotic. The opposition of the radicals was also stifled in the 
face of common danger at the outbreak of the war, because the 
success of the enemy would, in their minds, result in the destruc- 
tion of their own party organization under the domination of 
the foreign conqueror. 

As the war continued, however, a rift appeared. The major- 
ity Socialists, it is true, acquiesced for the most part in the control 
over the conduct of the war exercised by the military leaders, 
supported by the Pan-Germans. The minority Socialists, how- 
ever, protested vigorously against the Brest-Litovsk treaty as 
a violation of the Reichstag resolution proclaiming the policy 
of “no annexations, no indemnities;’’ but their opposition was 
ineffectual and their own influence declined with the apparent 
success of the war policy of the military leaders. The signifi- 
cance of President Wilson’s policy, after the downfall of the Tsar, 
in holding out to the Germans a democratic peace program lay in 
the fact that it tended to strengthen the political opposition ia 
Germany to the Kaiser’s government, the imperialistic character 
of which became more clearly revealed by contrast with the 
democratic professions of the Allies, under the leadership of 
Wilson. 


‘ Robert Michels, Political Parties, p. 393. The chapter of this book on ‘“‘Polit- 
ical Parties in War Time,” though brief, is a philosophical and illuminating 
discussion of the subject. 
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_ In spiteof the successof the President’sdiplomatie policy which, 

indeed, was not yet perfectly apparent at the date of the congres- 
sional elections, his appeal to the voters was not sufficiently effi- 
cacious to savehispartyfromdefeat. The resulting likelihood that 
a conflict between the President and Congress would occur was 
foreshadowed by the passage by the Republican senatorial cau- 
cus, shortly after the election, of a resolution declaring that ‘‘Con- 
gress should assert and exercise its normal and constitutional 
functions, including legislation necessary for reconstruction.” 
Although whatever wisdom may be contained in Congress should 
undoubtedly be brought to bear to assist in the solution of the 
complicated tasks of reconstruction, it should not be brought to 
bear with that degree of partisan spirit which might be unobjec- 
tionable in times of profound peace. The end of the war tends to 
release some of those springs of thought and action which result 
in the renewal of party opposition and conflict. It is obvious, 
however, that the effects of the war have not run their course 
with the mere cessation of hostilities nor even with the ratification 
of the definitive treaty of peace. War is a great technical enter- 
prise, and, in the nature of things, there can be no Democratic 
or Republican way of conducting actual hostilities. Similarly, 
many of the processes of reconstruction are technical in character 
and, therefore, although the recrudescence of party politics with 
the return of peace is to some extent inevitable, the party truce 
should not be wholly abandoned during the period of reconstruc- 
tion. This fact received partial recognition in Great Britain 
through the continuation of the coalition government at the gen- 
eral election. It has also received a partial recognition in the 
United States in the attitude of some of the leading men of both 
parties in regarding as a nonpartisan issue the proposal for inter- 
national reconstruction through a league of nations. 
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VII. RETROACTIVE CIVIL LEGISLATION 


There is little or no homogeneity to the questions to be con- 
sidered under the head of retroactive legislation. A dispute 
whether a state has passed a law impairing the obligation of 
contracts may turn on a question as to the proper interpretation 
or application of language, or on opposing views of what is suf- 
ficient consideration or what agreements are against public 
policy. It was under the obligation-of-contracts clause. that the 
Pennsylvania Hospital case”? decided that the power of govern- 
mental authorities to exercise eminent domain could not be - 
bargained away. .The crucial question is more often whether 
alleged rights existed than whether undoubted rights have been 
impaired. The Fourteenth Amendment and the doctrine of 
vested rights combine to make the obligation-of-contracts clause 
almost superfluous, as it is difficult to think of any impairment 
of the obligation of contracts which that clause inhibits which 
could not equally well be held deprivations of liberty or prop- 
erty without due process of law. 

This is apparent from the fact that retroactive legislation by 
Congress is questioned under the due-process clause of the Fifth 
Amendment, a contract being regarded as a property right that 
can be interfered with only when there is sufficient justification 
for what is done. During the October term, 1917, three cases 
decided that a congressional change of policy with respect to 
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Indian lands interfered with no vested rights. Egan v. McDon- 
ald and Brader v. James”: held that restrictions on the sale of 
Indian lands were not contracts and that therefore such restric- 
tions might be later removed. Jefferson v. Fink” determined 
that statutory provisions as to rules of descent for lands allotted 
to Indians were legislative rather than contractual, and so might 
be altered as to any land not already passed to the heir by de- 
scent from the owner. 

As in the preceding triennium, all the objections to retroactive 
state action were directed against alleged impairment of con- 
tracts made by some governmental authority. Aikens v. Kings- 
bury” had to do with a statute relating to the sale of public 
school lands which provided that the state might foreclose for 
arrears, but gave the purchaser a right to redeem within twenty 
days after judgment of foreclosure. This right of redemption 
was held not to be not part of the contract of sale, but to relate 
merely to remedies, and therefore constitutionally subject to sub- 
sequent modification within limits not transgressed in the case at 
bar. In Hendrickson v. Apperson,” on the other hand, it was 
declared that the provisions for levying taxes which were in force 
at the time of the issue of the bonds in suit formed a part of the 
contract of borrowing, and that the obligation of this contract 
was impaired by a later law which sought to restrict the power of 
the tax officials to the substantial disadvantage of the bond- 
holders. 

Municipal Securities Corporation v. Kansas City” was a suit 
on certain tax bills assigned to the plaintiff by the contractor who 
received them in payment for the construction of a sewer. ‘The 
bills were made liens on abutting private property, and payment 
for the bills was not to be exacted from the city itself. Never- 
theless the plaintiff sued the city on certain bills, basing his right 


73 (1918) 246 U. S. 227. 

74 (1918) 246 U. S. 88. 

75 (1918) 247 U. S. 288. 

76 (1918) 247 U. S. 484. 

17 (1917) 245 U. S. 105. See 31 Harvard Law Review 491. 
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to do so on the fact that the lots on which the bills were liens had 
been taken by the city in eminent domain proceedings and on 
the claim that unless the city were liable it would take the plain- 
tiff’s property without due process, through its destruction of 
the lien that insured their payment. The Supreme Court, how- 
ever, accepted the opinion of the state court that this constitu- 
tional question could properly arise only in an action of tort “as 
for conversion, or destruction, of the property upon which ordi- 
narily the lien of the tax bills would have been fixed,” and held 
that the case was not reviewable since the state court had rested 
its decision upon a ground of general law adequate to support it, 
independently of the decision upon the alleged violation of a 
right claimed under the Fourteenth Amendment. That inde- 
pendent ground was that a suit against the city on the bills them- 
selves was expressly forbidden by the law under which the bills 
were issued, and that the plaintiff was not the assignee of any 
other right of action than that upon the bills. 

Sears v. Akron,’9 already mentioned in the section on eminent 
domain, dismissed also a number of objections founded on the 
obligation-of-contracts clause. The plaintiff complained that the 
execution of the municipal water project would interfere with 
rights to construct and operate a power system previously granted 
to a company in which he was interested, and that for such a 
taking compensation must be paid. But the court held that the 
powers conferred by the charter were to be distinguished from 
property rights acquired in execution of those powers, and that 
‘the charter powers included no contract by the state as to what 
water rights would be available. The grant to the city of power 
to take the water rights which the company had expected to 
acquire was: also said to be susceptible of being regarded as an 
exercise of the reserved power to alter or revoke the company’s 
charter, ‘“making its rights subject to those of the city if that is 
necessary to justify the proceeding of the city, which the Act 
authorized.” The action of the company in adopting a plan of 
the land it proposed to take and in beginning condemnation 
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proceedings, even if it might under the general laws of the state 
give a priority as against rivals, was held to confer no rights not 
subject to revocation under the reserved power over the charter. 
As to the property rights claimed to have been actually acquired 
by purchase from prior owners, it was said that the bill failed to 
show that they would be interfered with by anything that the 
city proposed to do, and it was held that at any rate the asser- 
tion of such rights and of injury thereto were not such as to give 
cause for the interposition of injunctive relief. 
One of the most important problems raised by the obligation- 
- of-contracts clause is the interpretation of silence in statutes 
granting franchises. Disputes arise frequently over the duration 
of the franchise where the charter fails to specify how long it is 
to continue. Two such disputes came before the court during 
the last term. In Northern Ohio Traction Co. v. Ohio,® a ma- 
jority declined to accept the decision of the state court that the 
absence of any specification as to the period for which the fran- 
chise was granted was to be construed as equivalent to a declara- 
tion that it was revocable at will. “It would be against common 
experience,” observed Mr. Justice McReynolds, ‘to conclude 
"that rational men wittingly invested large sums of money in build- 
ing a railroad subject to destruction at any moment by mere reso- 
lution of county commissioners.” This argument Mr. Justice 
Clarke characterized in the dissenting opinion as “reasoning 
which it seems is more persuasive with courts than with inves- 
tors or men of affairs.” He pointed out that in a number of states 
indeterminate franchises are given and received, and added: 
“This form of franchise has been called ‘a tenure during good 
behaviour,’ it has resulted in superior service to the public and, 
to the surprise of those who reason a priori on the subject, such 
franchises have proved in effect perpetual.” 
The dissenting opinion seemed to proceed on the assumption 
that the only two alternatives were that the franchise must be 
revocable at will or else perpetual. Mr. Justice McReynolds, 


80 (1918) 245 U. S. 574. See 31 Harvard Law Review 879. This note also deals 
most helpfully with Cincinnati v. Cincinnati & Hamilton Traction Co., note 89, 
infra. 
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however, expressly disclaimed consideration of the question 
whether the franchise might have expired by a possible twenty- 
five year limitation contained in the statutes at the time it was 
granted, since that period had not elapsed at the time of the reso- 
lution under consideration. He put to one side, also, the ques- 
tion of the legislature’s reserved right to revoke or repeal privi- 
leges, since no action had been taken by that body. l 

In Covington v. South Covington & C. St. Ry. Co.,3! however, 
a franchise grant was declared to be perpetual. In reaching this 
interpretation, chief reliance was placed on the fact that the char- 
ter by its terms conveyed all the right and authority that the 
city had capacity to grant. Mr. Justice Clarke, however, 
thought that the language conveyed no hint that the franchise 
was to be perpetual, but was rather “the cautious describing of 
what the councilmen thought a doubtful remnant of authority, 
remaining after the grant to the other company which was 
threatening litigation if a further grant was made, and that they 
thought it subject to the limitation of twenty-five years in the 
general ordinance of 1864.” This general ordinance was dis- 
missed by the majority on the ground that it did not address 
itself to the construction or scope of future ordinances. 

The interpretation of silence is a difficult literary task, and it is 
not surprising that, when the judges disagree, neither the ma- 
jority nor the minority is completely successful in establishing 
the conclusiveness of its interpretation. It is evident that the 
opinions in these franchise cases do not fully explain the deci- 
sions, and it is probable that competing considerations which are 
actually weighed and balanced are not set forth in full detail. 
The cases cannot be stated in terms of doctrine, but must be pre- 
sented only as instances of adjustments. Nevertheless the deci- 
sions of the past few years may be said to indicate rather plainly 
a disinclination to follow the attitude of some earlier opinions 
which, as Mr. Justice Clarke reminds his colleagues, declare that 
a corporation claiming any right in the public streets must show 
that it has been conferred in plain and express terms, and that 
“any ambiguity in the terms of the grant must be resolved in 


81 (1918) 246 U. S. 413. 


234 THE AMERICAN POLITICAL SCIENCE REVIEW 


favor of the public and against the corporation ‘which can claim 
nothing which is not clearly given.’ ”® Mr. Justice Clarke was 
alone in his dissent in the Ohio Traction case, and only Mr. Jus- 
tice Brandeis joined him in the Covington case. 


VII. IMMUNITIES OF PERSONS CHARGED WITH CRIME 


In Burton v. New York Central R. Co.3 a lady who had been 
taken from a train by New York police authorities, in the erro- 
neous belief that she was wanted for a crime in Indiana, sued the 
road for damages claiming that the arrest was illegal and that 
the road owed her a duty to protect her from illegal arrest. The 
federal Constitution was brought into the dispute by the plain- 
tiff’s claim that the extradition clause guaranteed an immunity 
from arrest for a crime in another state except after a demand 
from the executive of the state in which the crime was alleged to 
have been committed. The Supreme Court held, however, that 
the federal Constitution and the act of Congress passed to effec- 
tuate its provisions have nothing to do with arrest in advance of 
a requisition, and that whether such an arrest should be made 
was a matter which each state is at liberty to decide for itself. 
Since the only federal claim was based on the absence of a requi- 
sition, the victim of the unfortunate mistake was denied relief.* 


82 But in City of Mitchell v. Dakota Telephone Co., (1918) 246 U. S. 396, hold- 
ing that a later franchise did not supersede or modify an earlier one, Mr. Justice 
McKenna said that the conclusions reached ‘‘have the support of principles de- 
clared by this court that grants of rights and privileges by the state or of any of 
its municipalities are strictly construed ‘and whatever is not unequivocally 
granted is withheld; nothing passes by mere implication.’’’ In the Mitchell 
case it was conceded that a franchise had expired unless it had been extended by 
a later one. Jurisdiction to determine the effect of the later ordinance on the 
former one was obtained under the claim raised under the obligation-of-contracts 
clause. The Supreme Court reversed the district court, holding that it incorrectly 
decided that the earlier franchise had been superseded and that it incorrectly 
failed to give effect to a prior judgment between the parties on this question. 

83 (1917) 245 U. S. 315. See 86 Ceniral Law Journal 79 and 31 Harvard Law 
Review 650. 

3 See Biddinger v. Commissioner of Police, (1917) 245 U. S. 128, for a decision 
holding that a person arrested in an asylum state, who conceded that he was in 
the demanding state at the time the alleged crime was committed, is not entitled 


CONSTITUTIONAL LAW IN 1917-1918 235 


Immunity from unreasonable searches and seizures and from 
compulsory self-incrimination was the basis of the prayer of the 
petitioner in Perleman v. United States® to restrain a federal 
district attorney from taking possession of certain papers im- 
pounded by a federal court in some civil proceedings. The papers 
had been voluntarily offered by the petitioner in a patent suit 
and were in the custody of the court as part of the record in that 
suit, when upon formal motion they were released for the use of 
the government in preparing criminal proceedings against Mr. 
Perleman for alleged perjury. In denying the prayer that the 
papers be not so used, Mr. Justice McKenna said that in all the 
cases when seizure of papers had been held to violate the consti- 
tutional provisions relied on, ‘‘there was force or threats or tres- 
pass upon property, some invasion of privacy or governmental 
extortion.” Here the petitioner had voluntarily produced the 
papers for his own advantage and his objection to their use in 
criminal proceedings against him was predicated solely on his 
ownership. But the “criterion of immunity” was said to be 
“not the ownership of property, but the ‘physical or moral 
compulsion’ exerted.” 

Ruthenberg v. United States, which followed the Selective 
Draft Law cases in upholding the Selective Service Law and 
sustained the conviction of Mr. Ruthenberg for inducing, aiding, 
etc., a certain Mr. Schue to fail to register, rejected also several 
contentions addressed to the unconstitutionality of the proceed- 
ings in which conviction was obtained. The defendant was a 
Socialist and thought that he ought not to be tried by a jury 
composed exclusively of members of other parties and of prop- 
erty owners, but the constitutional issue thus raised was said 
to be settled “by previous adverse rulings upon similar conten- 
tions urged by negro defendants indicted and tried by juries com- 
posed of white men.” Previous decisions, too, were relied on to 


to habeas corpus on the ground that the statute of limitations of the demanding 
state prevented his punishment, as that defense can be asserted only at the trial. 
See 18 Columbia Law Review 70, 2 Minnesota Law Review 304, and 27 Yale Law 
Journal 422, 
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dispose of the objection that the court refused to permit defend- 
ant’s attorney, when examining the jury, to inquire whether they 
distinguished between socialists and anarchists. The provision 
of the Sixth Amendment that persons accused of crime should be 
tried by a jury of the state and district in which the crime was 
committed was held not to be violated by drawing the jury ex- 
clusively from one division of a judicial district. It was also held 
immaterial that the indictment was found ‘‘without a sworn 
charge previously made.” 

In Toledo Newspaper Co. v. United States,” the constitu- 
tional guarantee of freedom of the press was held not to pro- 
tect a newspaper owner from summary punishment for contempt 
of court on account of editorials concerning a pending trial which 
were found to possess the tendency to obstruct the administra- 
tion of justice. Justices Day and Clarke did not sit, and Justices 
Holmes and Brandeis dissented, on the ground that the acts of 
the newspaper were not within the summary power vested by 
the statute. The words of the statute were thought by Mr. Jus- 
tice Holmes to “point only to the present protection of the Court 
from actual interference, and not to postponed retribution for 
. lack of respect to its dignity—not to moving to vindicate its 
independence after enduring the newspaper’s attacks for nearly 
six months as the Court did in this case.” The publication, he 
held, was neither in the presence of the court nor “‘so near thereto 
as to obstruct the administration of justice,” and was therefore _ 
not within the contempts over which summary power was vested 
by the statute. It was also said that by “‘misbehaviour’’ the 
statute ‘‘means something more than adverse comment or dis- 
respect.” Mr. Justice Holmes recognized that the articles which 
Judge Killets resented and for which he held the paper in con- 
tempt, “no doubt contained innuendoes not flattering to his per- _ 
sonality.” But he remarked soothingly that “a judge of the 
United States is expected to be a man of ordinary firmness of 
character,” and that he could find in the publications nothing 
that could have a tendency to prevent “such a judge” from “per- 
forming his sworn duty,” or “that would have affected a mind 
of reasonable fortitude.” 

87 (1918) 247 U. S. 402. 
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IX. JURISDICTION AND PROCEDURE OF COURTS 


THE EXTENT OF FEDERAL JUDICIAL POWER 


Many of the cases already considered have passed upon the 
question whether federal jurisdiction obtained, since many con- 
` stitutional issues are raised by the parties through an assertion 
or denial of the presence of a question under the Constitution 
of the United States. Thus when the parties properly raise the 
jurisdictional issue, the court before deciding a federal question 
must determine whether there is a federal question to decide. 
It is often a shadowy line which marks the distinction between a 
dispute whether a constitutional question exists and one as to 
how an alleged constitutional question should be decided. The 
court in one sense necessarily decides a constitutional question 
when it determines that no constitutional question has been 
raised. The cases reserved for treatment in this section are 
those in which the jurisdictionary question is either the only or 
the most prominent one in dispute. Though in form the decision 
may depend on a disputed application of the Judicial Code and 
therefore seem to be one of statutory rather than of constitutional 
construction, the boundaries defined by the code are often -co- 
terminous with those delimited in the Constitution, so that in 
substance the latter is involved as well as the former. 

Of the decisions determining whether the case at bar arose 
under the federal Constitution, all but two have been placed in 
the preceding sections. These two are Ketcham v. Burr? and- 
Cincinnati v. Cincinnati & Hamilton Traction Co.# In the former 
the court was unable to discover any federal question in a, bill 
to set aside an adjudication of insanity and to restore papers of 
the petitioner used in the inquisition and kept in custody. 

In the Cincinnati case the majority of the court found a fed- 
eral question raised by allegations that a city was threatening to 
enforce an ordinance reciting that the complainant’s franchise 
had expired, and declaring that the continued operation of the 
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road would be deemed an acceptance of the ordinance. The city 
was enjoined from asserting in any proceedings the claim that the 
ordinance was accepted by continued operation, and from taking 
any other than judicial proceedings to interfere with the com- 
pany prior to an adjudication of the validity of the ordinance. 
The federal. district court that tried the case had gone further 
and “adjudieated in favor of the companies in respect of the 
grants, ordinances, and contracts relied on,” and enjoined the 
city from any further proceedings whatever. But the Supreme 
Court accepted the declarations of counsel for the city that the 
only action contemplated under the ordinance was a judicial 
proceeding in the state courts in which of course its validity would 
be open to question, and therefore modified the injunction so 
that such a suit was not restrained. 

The case evidently caused the court considerable difficulty, for 
it was twice reargued and the final decision was not handed 
down until two years after the original argument. The char- 

` acteristically meager opinion of Mr. Justice McReynolds makes it 
difficult to find the principle or doctrine for which the case stands. 
The minority insisted, through Mr. Justice Clarke, that the court 
had to deal with “an utterly unsubstantial and purely paper 
attempt to carry into the federal courts a case which, because of _ 
its ‘many difficult problems arising under local laws,’ is pecu-. 
liarly one for first decision in the state courts, with the right of 
revision in this court as provided by law.” The ordinance itself 
was said to impair no rights until enforced, and as the only con- 
templated enforcement was not enjoined, the only conceivable 
present menace lay in the recital that continued operation would 
be deemed an acceptance of the ordinance. As to this, Mr. 
Justice Clarke said that any effort on the part of the city to de- 
clare that the company would waive its rights by continuing 
operations would be entirely ineffective, since, if it had any rights, 
it could not possibly waive them by continuing to exercise them. 

‘There must be some better reason for the decision than the 
majority opinion reveals,” for only Mr. Justice Brandeis joined 


30 In the note in 31 Harvard Law Review 879, the decision is supported on the 
ground that, since the ordinance “provided for a reduction of the rates with an 
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in the dissent. Though the opinion declares that the district 
court had ‘‘power to adjudicate the issues presented,” which Mr. 
Justice Clarke takes to mean that “it had authority to go for- 
ward and completely dispose of the controversy,” the Supreme 
Court sets aside the district court’s adjudication of the contro- 
versy without inquiring whether it was correct, and allows pro- 
ceedings to be begun in the state court. The effect of the deci- 
sion thus seems to be all that the minority desires, since, though 
the district court was held to have jurisdiction, it was forbidden 
to exercise it in any substantial degree. 

In five cases it was disputed whether the controversy arose 
under a law of the United States, but in only one was the asser- 
tion of federal jurisdiction discountenanced. This was Emery 
& Co. v. American Refrigerator Transit Co.” which held that a 
claim to enforce a liability founded solely on contract or tort 
does not arise under the Interstate Commerce Act, notwith- 
standing the act may be material in fixing the donge in case 
the alleged liability is established. 

With this may be contrasted Louisville & N. R. Co. v. Rice,” 
which held that a claim of an interstate carrier for disinfecting 
cars arises under the Interstate Commerce Act, although the only 
defense relied on is one of estoppel based on the delay in making 
. demand on the consignee who was merely an agent and had ac- 
counted to his principal before the claim was presented. Since 
the carrier’s claim was based upon the provisions of a tariff, duly 
filed, published and approved as required by the statute, the 
result of the claim was said to depend necessarily upon the 
construction and effect of the act. 


alternative threat of legal action to eject the company from the streets,” there 
was an exercise of coercive power by reason of the fact that ‘‘the law would have 
been practically self-enforcing since the public would have refused to pay more 
than the new rates until the companies had established their rights at law.” 
But if that is a ground for entertaining jurisdiction, it would seem to afforda 
reason why the federal court should adjudicate the constitutionality of the ordi- 
nance, since after the decree as modified by the Supreme Court, the public may 
still refuse to pay the old rate of fare. 
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Although the Supreme Court had decided, before Boston Store 
v. American Graphophone Co.” reached it, that suits to enforce 
price maintenance contracts on patented articles were actions on 
collateral contracts and not on reservations of the monopoly right 
granted by the patent, it nevertheless held in that case that, 
since the question had not been conclusively settled at the time 
the cause originated below, the district court had jurisdiction to 
pass on the case made by the bill and to determine whether the 
suit was one arising under the patent law. This of course was 
merely jurisdiction to determine whether there was jurisdiction, 
which must exist until the question is definitely settled. 

In Cissna v. Tennessee’ the boundary between two states was 
in dispute. Since the boundary had been originally fixed by 
treaties and by acts of Congress, it was held that the question 
whether it had since been changed by alterations in the course of 


93 (1918) 246 U.S.8. See 86 Central Law Journal 147, 18 Columbia Law Review 
352, 3 Southern Law Quarterly 147, and 27 Yale Law Journal 714. 

Questions of restraint of trade and of fair competition were passed upon in 
four other important cases, in which, however, no disputed constitutional issues 
appeared. 

United States v. United Shoe Machinery Co., (1918) 247 U. S. 32, gave the de- 
fendant a clean bill of health, over the dissent of Justices Day, Pitney and Clarke. 
Inasmuch as Justices McReynolds and Brandeis did not sit, both having been of 
counsel, the case was decided by a minority of the court. See 27 Yale Law Jour- 
nal 1060, 1084. i 

In Chicago Board of Trade v. United States, (1918) 246 U. S. 231, a rule of the 
plaintiff in error to the effect that after a certain hour in the day, ‘grain to ar- 
rive” should not be sold or bought at a price other than the closing bid at that 
hour, was held not to impose unreasonable restraint of trade. See 31 Harvard 
Law Review 1154, and 27 Yale Law Journal 1094. 

In Hitchman Coal and Coke Co. v. Mitchell, (1917) 245 U. S. 276, and Eagle 
Glass & Mfg. Co. v. Rowe, (1917) 245 U. S. 276, officials of a labor union were en- 
joined from seeking to unionize a nonunion mine by securing secret promises to 
join the union from employees who had agreed to notify their employer and relin- 
quish their employment in ease they altered their nonunion status. Justices 
Holmes, Brandeis and Clarke dissented. See W. W. Cook, ‘‘Privileges of Labor 
Unions in the Struggle for Life,” 27 Yale Law Journal 779, and T. R. Powell, 
“Collective Bargaining before the Supreme Court,” 33 Political Science Quar- 
terly 396. See also 52 American Law Review 95, 6 California Law Review 302, 86 
Central Law Journal 39, 18 Columbia Law Review 252, 3 Cornell Law Quarterly 
317, 31 Harvard Law Review 648, 16 Michigan Law Review 250, 3 St. Lowis Law 
Review 54, and 27 Yale Law Journal 578. 
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a stream or by long acquiescence was one arising under the treaty 
and the laws of the United States. And the question whether 
an Indian nonceremonial marriage was ‘‘contracted under the 
laws or tribal customs” was held in Carney v. Chapman® to arise, 
“although somewhat remotely,” under the statute of Congress 
validating marriages contracted in accordance with those laws or 
customs. The Indian law and custom may be regarded as in- 
corporated by reference in the federal statute, so that the mean- 
ing and application of the statute can be known only by under- 
standing the scope of the provisions of the Indian law that it 
incorporates. 

Jurisdiction on the ground of diversity of citizenship was found 
to obtain in Sutton v. English. There was no doubt that the 
formal parties had the requisite diversity of citizenship, the only 
dispute being whether the interests of the formal opponents were 
really adverse. The suit was, however, dismissed on the ground 
that it was essentially one to annul the probate of a will and so 
not within the equity jurisdiction of the federal courts. 

In Chelentis v. Luckenbach 8. S. Co.*? the contract of employ- 
ment of a fireman on an ocean steamship was held to be maritime 
in nature, and the rights and liabilities flowing therefrom to be 
matters of maritime law, so that the common-law rules as to 
compensation for injuries do not apply. Justices Pitney, Bran- 
deis and Clarke dissented, but presumably only on the ground 
of the nonapplicability of the common law to a situation con- 
cededly within the admiralty and maritime jurisdiction. 

In Wells v. Roper” a bill for injunction against an assistant 
postmaster general was found to be one in substance against the 
United States, so that no jurisdiction obtained. The complain- 
ant had a contract with the government for delivering mail. 
The contract contained a provision for termination on thirty 
days’ notice, which notice had been duly given; but the complain- 
ant contended he still had a right to continue. The court told 
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him, however, that the granting of his bill would interfere with 
the government’s plan to substitute a new method of delivery 
.and that therefore his rights could not be considered in such a 
proceeding. 

While the Constitution does not say that the courts shall not 
pass on political questions, such questions are regarded as be- 
yond their constitutional powers. In application of this prin- 
ciple, Oetjen v. Central Leather Co.” and Ricaud v. American 
Metal Co.!% declined to determine independently what was the 
lawful government of Mexico at a given time, declaring that it 
was bound by the action of the President in recognizing the Car- 
ranza government. It was also held that the court could not 
question the lawfulness of the action in Mexico of the Mexican 
government. Persons who objected to the seizure of property 
by the governmental authorities of Mexico were therefore denied 
relief 1% 


REQUISITES OF JURISDICTION OVER DEFENDANTS 


In People’s Tobacco Co. v. American Tobacco Co.,! the court — 
quashed an attempted service on a foreign corporation through 
process on an alleged officer and also on the secretary of state. 
The officer was found to have ceased his connection with the 
company, and the company was held not to be doing business 
in the state. In compliance with a judicial order growing out 
of antitrust proceedings, the company had sold its business in 
the state. It still “owned stock in other companies which owned 


9° (1918) 246 U. S. 297. See 86 Central Law Journal 259, 18 Columbia Law Re- 
view 611, and 27 Yale Law Journal 812. 

100 (1918) 246 U. S. 304. See 31 Harvard Law Review 1167. 

101 For three cases holding that the complaint against alleged state action did 
not draw in question the validity of any statute or of any authority exercised 
under a state, as the phrase is used in the Judicial Code authorizing writs of 
error from the Supreme Court, and that review of the questions raised Gould be 
obtained, if at all, only “under that clause of the certiorari provision which reads 
‘or where any title, right, privilege or immunity is claimed under the Constitu- 
tion, ete.,”’ see Stadelman v. Miner, (1918) 246 U. S. 544; Philadelphia & Reading 
Coal & Iron Co. v. Gilbert, (1917) 245 U. S. 162; and Ireland v. Woods, (1918) 
245 U. S. 323. 

402 (1918) 246 U. S. 79. See 86 Central Law Journal 305. 
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stock in companies carrying on . . . . business within 
the state,’ and it sent its solicitors into the state. But these 
solicitors had no right to make sales on account of the defendant 
or to collect money or to extend credit. All orders received by 
them were turned over to jobbers to fill. After reiterating that 
each case must depend upon its own facts, the court held that 
the facts related did not justify the inference that the corporation 
was doing business in the state so as to be amenable to process 
there. 


PROCEDURAL REQUIREMENTS 


Wear v. Kansas!® rejected a complaint that a state court by 
taking judicial notice of the navigability of a river had denied 
-due process, in that a jury trial on the question was thus pre- 
vented. The court said that there is no right under the federal 
Constitution to a jury trial in such a case. In Postal Telegraph 
Cable Co. v. Newport,!%: however, an erroneous decision that de- 
fendant was concluded by a judgment against his grantor was 
held to be a denial of the constitutional right to be heard. The 
court recognized that “res adjudicata, like other kinds of estoppel, 
ordinarily is a matter of state law,” but pointed out that a state 
court cannot by an obvious error “give a conclusive effect to a 
prior judgment against one who is neither a party nor in privity 
with a party therein,” without necessarily depriving the party 
so concluded of the right to a hearing guaranteed by the Four- 
teenth Amendment. re 

The difficulties likely to arise in the application of this doctrine 
may be appreciated from Jones v. Buffalo Creek Coal Co.,!% in 
which a defendant brought to the Supreme Court the rightful- 
ness of the admission by the trial court of decrees in prior proceed- 
ings against his predecessors. The defendant insisted that the 
“premises in question were not within the tracts affected by one 
or more of the decrees” thus received to create an estoppel 
against him. Though the Supreme Court found it conceivable 
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that the defendant was right in whole or in part, and that the 
trial judge erred in admitting some or all of the evidence ob- 
jected to and in rendering judgment for the plaintiff, it refused 
relief on the principle that “error of a trial judge in admitting 
evidence or entering judgment after a full hearing does not con- 
stitute a denial of due process of law.” 

Union Pacific R. Co. v. Laughlin held that no federal right 
was denied by the application by a state court of a state statute 
creating attorneys’ liens and giving to an attorney an independ- 
ent action for his fee against a defendant who after proper notice 
of a claimed lien settled directly with the client. Mr. Justice 
Brandeis said that the “statute simply gives a cause of action 
against one who with knowledge of the existence of a lien deforces 
it,” and that the granting of such a remedy against a wrongdoer 
deprived him of no federal right, even though his wrong was 
accomplished by paying into a federal court the amount of a 
judgment there rendered. Since no substantial federal question 
was found to be involved, the writ of error from the state court 
was dismissed. 


FAITH AND CREDIT TO PROCEEDINGS OF SISTER STATES 


The familiar rule that a judgment of a sister state is not con- 
clusive on the question of the jurisdiction of the court that ren- 
dered it was relied on by the defendant in Marin v. Augedahl? 
to sustain the refusal of a North Dakota court to enforce a Min- 
nesota decree ordering an assessment against the stockholders of 
an insolvent Minnesota corporation. It seemed to be conceded 
that the Minnesota court had erred in rendering the decree, for 
the constitutional provision on which the liability of the stock- 
holder was based expressly excepted manufacturing corporations, 
and the corporation in question manufactured biscuits. The 
Dakota court had held that the Minnesota court was without 
jurisdiction to lay an assessment on the stockholders of those 


106 (1918) 247 U. S. 204. z 
107 (1918) 247 U. S. 142. See 17 Michigan Law Review 90, and 28 Yale Law 
Journal 282. 
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corporations excepted from the operation of the Minnesota con- 
stitutional provision, and Justices Clarke, Pitney and Brandeis 
agreed with it. But the majority of the Supreme Court thought 
that the provision relied on did not deal with the jurisdiction of 
Minnesota courts, i.e., with “their power to hear and determine,” 
but merely prescribed ‘‘in a general way the relative rights of 
stockholders and creditors.” At the most, then, the Minnesota 
court had ‘‘erred in ruling on a matter of substantive law regularly 
presented to it for decision in a pending suit,” and its judgment 
was neither void nor open to collateral attack in proceedings in 
other states. . l 

In Bates v. Bodie!"® the Supreme Court found that the Ne- 
braska court had denied full faith and credit to a prior Arkansas 
judgment by failing to regard it as a bar to a new suit in Nebraska. 
A divorced wife, who had been awarded a money judgment for 
alimony in Arkansas, brought a bill in Nebraska to get more ali- 
mony from Nebraska land, on the theory that the Arkansas court 
had no jurisdiction over extra-state realty and had therefore not 
determined any question with respect to her rights therein. She 
prevailed in Nebraska, but the Supreme Court held that the 
Arkansas. chancellor, with jurisdiction to render a money judg- 
ment, might in fixing its amount give such consideration as he 
chose to property in other jurisdictions, and that there was evi- 
dence to confirm the inference to be drawn from the face of the 
Arkansas decree that the amount awarded was ‘in full of alimony 
and all other demands.” 

Gasquet v. Fenner”? presented the case of a Louisiana lunatic, 
adjudged incompetent and interdicted in Louisiana proceedings, 
who moved to Kentucky where it was adjudged that he measured 
up to the standard of sanity prevailing in that state, and that any 
disability by reason of thé Louisiana interdict was ‘‘hereby re- 
moved.” The restored reason of the plaintiff moved him to 
bring a bill in the federal court of Louisiana against the executor 
of his mother’s estate to compel payment of his share thereof. 
He contended that failure to grant his request would deny full 


108 (1918) 245 U. S. 520. See 86 Central Law Journal 151. 
109 (1918) 247 U.S. 16. : 
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faith and credit to the Tennessee adjudication of sanity. It was. - 
disputed whether the plaintiff had become a citizen of Tennessee, 
but the Supreme Court did not pass on this and therefore was 
relieved from deciding whether a determination of capacity by a 
court of the person’s domicile must be respected in other jurisdic- 
tions. The decree dismissing the bill is based on the ground that, 
since Louisiana provided that an interdiction could be revoked 
only by the same solemnities which were observed in pronouncing 
it, the plaintiff must go to the court in which he had been pro- 
nounced insane. ‘‘Whatever may be the conclusiveness of the 
Tennessee decree it cannot operate upon the interdiction di- 
rectly. At most it can only furnish ground for a conclusive 
right to have the interdiction removed `. . . . Assuming 
that the plaintiff has every other right that he says, he cannot 
pursue his rights across country, but must proceed along the 
road that Louisiana law provides.” Mr. Justice Holmes remarks 
that this ground of decision ‘‘may be called a matter of form 
rather than substance.” But “upon that,” he says, ‘‘we are not 
curious to inquire. It is enough that the reason seems to us 
sufficient.” s 

In Hartford Life Ins. Co. v. Barber™® a Missouri court was 
reversed because it failed to apply a Connecticut judgment on 
the power of a Connecticut insurance, company to increase its 
assessments on members. This judgment had been rendered in 
a “class suit,” by which all members of the company were held 
to be bound. In the course of dismissing an alleged distinction 
between the controversy in Missouri and that previously adjud- 
icated in Connecticut, Mr. Justice Holmes declared that “the 
powers given by the Connecticut charter are entitled to the same 
credit elsewhere as the judgment of the Connecticut court.” In 
support of this statement he cited Royal Arcanum v. Green,! 
thus strengthening the implication to be drawn from the opinion 
in that case to the effect that the duty of a state to accept the 
law of a sister state as to the powers of corporations of that state 

110 (1917) 245 U.S. 146. See 87 Central Law Journal 2, and 27 Yale Law Journal 
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is not limited to suits in which some privity can be established l 
between the litigants before the court and those in earlier pro- 
ceedings in the court of the sister state. The Supreme Court 
seems to be feeling its way towards a doctrine that the full- 
faith-and-credit clause compels the acceptance by sister states of 
the law of the home state of a corporation with respect to the 
powers of that corporation, quite independently of the familiar 
principle that a litigant is bound by judgment to which he was a 
party or privy. But the suggestions in the opinions run ahead 
of the actual decisions, and their force and scope are therefore 
uncertain. 

In connection with this development, note should be taken of 

New York Life Ins. Co. v. Dodge"? which reversed a Missouri 
` judgment on a Missouri insurance policy, on the ground that the 
Missouri court incorrectly applied a Missouri rather than a New 
York statute to determine whether the policy was forfeited by 
failure to pay a loan secured by it. The Missouri court held 
that, since the policy was a Missouri contract, the question 
whether it had subsequently been forfeited depended on Missouri 
law. The Supreme Court, however, held that the determining 
issue was the validity of the agreement made in connection with 
the loan, that this loan was a New York contract, and that to 
apply the Missouri law would cause the Missouri statute to oper- 
ate extraterritorially and would deprive the insurance company 
of property without due process of law by treating as invalid a 
contract valid where made and to be performed. The right of 
Missouri citizens to make extra-state contracts of this kind was 
declared a part of the liberty of contract guaranteed by the 
Fourteenth Amendment, so that no assumed power of Missouri 
over foreign insurance corporations admitted to Missouri could 
be used to defeat the right of Missouri citizens to make contracts 
elsewhere. 

Mr. Justice Brandeis wrote a dissenting opinion, in which 
Justices Day, Pitney and Clarke concurred. He insisted that the 
loan on the policy was really made and to be paid in Missouri, 
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but declared that, even if it were agreed that it was a New York 
contract, the Constitution does not require that the New York 
loan agreement must defeat rights under the Missouri law in the 
Missouri poliey of insurance. Missouri may provide that Mis- 
souri contracts may not be invalidated by later agreements which 
Missouri does not recognize. It may not control the validity 
of the loan made elsewhere, but it may control the effect on Mis- 
souri contracts of the nonpayment of the loan, at least to the 
extent of furnishing the rule of decision for Missouri courts. 
The state’s power over the foreign. corporation may be exercised 
to forbid it to defeat rights arising from Missouri policies, and 
the corporation cannot be heard to object that the Missouri law 
abridges the privileges of Missouri citizens to make contracts in 
other states. : 


X. ADMINISTRATIVE POWER AND PROCEDURE 


New York & Queens Gas Co. v. McCall"? declared that the 
` only federal questions open in complaints against the orders of 
state utility commissions are whether ‘‘there was such a want of 
hearing or such arbitrary or capricious action on the part of the 
commission as to violate the due process clause of the Constitu- 
tion.” In the case at bar the procedure by which the commission 
reached its determination was clearly ample. The company had 
appeared, introduced evidence, cross-examined witnesses and 
argued the case. The case had been reéxamined on certiorari by 
one state court and reviewed on appeal by another, both of 
which had sustained the order compelling the extension of gas 
mains to a new and rapidly growing suburb. There was contra- 
dictory evidence as to the cost of the extension and the probable 
immediate returns; but the Supreme Court declined to analyze 
and balance the evidence, and declared that it had no power to 
review the wisdom of the administrative determination. It 
found no difficulty in sustaining the order, in view of the fact 
that there was no claim that such loss as might ensue would 


us (1917) 245 U. S. 345. See 2 Cornell Law Quarterly 126, 31 Harvard Law 
` Review 644, and 27 Yale Law Journal 715. 
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render the business as a whole unprofitable, Mr. Justice Clarke 
- declaring: “Corporations which devote their property to a pub- 
lic use may not pick and choose, serving only the portions of the 
territory covered by their franchises which it is presently profit- 
able for them to serve and restricting the development of the re- 
maining portions by leaving their inhabitants in discomfort with- 
out the service which they alone can render. To correct this 
disposition to serve where it is profitable and to neglect where it 
is not, is one of the important purposes for which these adminis- - 
trative commissions, with large powers, were called into existence, 
with an organization and with duties which peculiarly fit them for 
dealing with problems such as this case presents.” l 

Louisville & N. R. Co. v. United States! indicates that a 
strong case must be presented before the court will consider seri- 
ously a eomplaint against a refusal of the interstate commerce 
commission to exempt an interstate carrier from the prohibition 
against charging more for a shorter than for a longer haul. The 
evidence before the commission was conflicting, but since there 
was ample to sustain the finding, it was held conclusive. Mr. 
Justice Brandeis said that all of the assignments of error ‘‘are 
unsound” and that “none deserves detailed discussion.” It was 
affirmed specifically that the order did not deny due process 
because it ‘‘ was broader than the hearing held in connection there- 
with,” or because ‘‘the Commission failed to act on ‘other phases’ 
of the application.” 

In Rosen v. United States, a regulation of the post office de- ` 
partment designating private mail boxes as “authorized deposi- 
tories of mail matter” was said to have the “force and effect 
of law,” so that larceny from such private boxes was punish- 
able under the statute punishing larceny from ‘‘authorized 
depositories.” 16 


114 (1918) 245 U. S. 463. 

115 (1918) 245 U. S. 467. See 86 Central Law Journal 95, 257, 16 Michigan Law 
Review 387, 63.Ohio Law Bulletin 141, and 27 Yale Law Journal 572. 

us For cases sustaining administrative action in relation to Indian lands, see 
Anicker v. Gunsberg, 246 U. S. 110; Northern Pac. Ry. Co. v. Wismer, 246 U. S. 
283; and United States v. Ferguson, 247 U. S. 175, all decided in 1918. 

For a case in which tests used for ascertaining the quality of tea were held to 
be outside the power delegated to the secretary of the treasury, see Waite v. 
Macy, (1918) 246 U. S. 606. 
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XI BANKRUPTCY. 


The decision in Stellwagen v. Clum!!? that certain provisions 
of the Ohio insolveney laws were not suspended by the federal 
Bankruptey Act was based on familiar constitutional prineiples 
that such state laws are suspended only in so far as they actu- 
ally confliet with the federal enactment, and that a federal law 
is not lacking in the requisite uniformity because it gives to the 
trustee the rights which general ereditors may have under state 
laws, even though this produces different results in different 
states. The Ohio law was held not to be a bankruptey law, since 
it did not provide for the discharge of the debtor but merely regu- 
lated the distribution of his assets. In applying the principles to 
the case at bar, the court allowed the trustee the benefit of a 
state law making a transfer void as against creditors, although 
the transfer would have been impeccable under the federal law 
except for its adoption of the state law. 


“417 (1918) 245 U. S. 605. See 16 Michigan Law Review 540. 
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The Short Session of Congress. On March 4, 1917, when the sen- 
ate filibuster killed the armed neutrality bill, President Wilson issued a 
statement in which he said that the situation was “unparalleled in the 
history, of the country, perhaps unparalleled in the history of any mod- 
ern government. . . . . The explanation is incredible. The senate 
of the United States is the only legislative body in the world which can- 
not act when its majority is ready for action. A little group of willful 
men, representing no opinion but their own, have rendered the great 
Government of the United States helpless and contemptible.” The 
remedy, the President said, was a revision of the senate rules so that 
the majority would not be powerless without securing unanimous con- 
sent. On March 8, at a special session of the senate, a compromise 
form of closure was agreed to;! but when it is invoked action is delayed 
for at least several days, and it could not be used, therefore, to pre- 
vent the third session of the Sixty-fifth Congress from ending on March 
4, 1919, in an exercise of freedom of discussion, or rather unrestrained 
garrulity, on the part of a few Republican senators who desired fo 
embarrass the President and force an immediate special session. Seven 
of the appropriation bills, the passage of which is the chief congressional 
business at the short session, failed to come to a vote, although, even 


1 Senate Resolution 5 provided that “if at any time a motion signed by six- 
teen senators, to bring to a close the debate upon any pending measure is pre- 
sented to the senate, the presiding officer shall at once state the motion to the 
Senate, and one hour after the senate meets on the following calendar day but 
one, he shall lay the motion before the senate” and, if a quorum is present, sub- 
mit without debate the question: “Is it the sense of the senate that the debate 
shall be brought to a close?” If this question receives a two-thirds affirmative 
vote, then the measure is the unfinished business of the senate to the exclusion 
of all other business. No senator is entitled to speak more than one hour; ex- 
cept by unanimous consent no amendment is in order unless presented before the 
motion to bring the debate to a close; dilatory motions will not be considered, 
and points of order are decided without debate. 
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withöut a filibuster, all could not have been passed. President Wil- 
son issued a statement which recalled that of 1917. “A group of men 
in the senate,” he declared, “have deliberately chosen to embarrass 
the administration of the Government, to imperil the financial interests 
of the railway systems of the country, and to make arbitrary use of 
powers intended to be employed in the interest of the people.” 

But the unprecedented legislative jam in the senate was due to 
something more than a desire to embarrass the administration, The 
extra-constitutional, but in most cases tolerably effective, control of 
Congress which the executive is accustomed to exercise, was lacking, 
partly because, for the first time in the history of the country the Pres- 
ident had been in Europe. Congress, left to its own devices, showed 
very clearly the need for a drastic revision of its procedure.2 The 
senate had had ample opportunity to act on various measure§ before 
the filibuster began, but it had expended too much time in discussing 
the administration’s conduct of the war, the league of nations, and the 
terms of peace. In the house also much time was employed in debat- 
ing these questions and in describing the trips to Europe made by vari- 
ous representatives, but much more business was finished than in the 
senate. The legislation passed was unusually meager. Apart from the 
appropriation bills, the Revenue Act, and two measures allowed to pass 
through the filibuster—the Victory Loan and Wheat Guarantee acts— 
there was nothing of importance. The session was notable, however, 
for the strained relations between the President and Congress and for 
committee activity. 


The President and Congress. Mr. Wilson, since his first inaugura- 
tion, has dominated Congress. This has come about from a variety 
of reasons of which not the least interesting, in view of the proposed 


2 It is worthy of note that the King, in his Speech from the Throne on the 
opening of the English Parliament (February 11) spoke of the “large number of 
measures affecting the social and economic well-being of the nation” that “await 
your consideration.” It was of the utmost importance, he said, ‘that their 
provisions should be examined and, if possible, agreed upon and earried into 
effect with all expedition. With this object in view My Government will invite 
. the consideration of the House of Commons to entertain proposals for the sim- 
plification of the procedure of that house which, it is hoped, will enable delays 
to be avoided and give its members an increasing opportunity of taking an effec- 
tive part in the work of legislation.” 

The proposals of the government were very drastic and were accepted by the 
Louse with unfeigned reluctance. They included the increase of the standing 


AMERICAN GOVERNMENT AND POLITICS 253 


changes in the house of commons procedure, is the fact that congres- 
sional legislation is committee legislation; interest and responsibility 
are obscured because the law making is done in small, separate groups, 
and whatever effective leadership there is.comes from the executive. 
In foreign affairs Mr. Wilson’s dictatorship has been especially extreme; 
he has directed American diplomacy without any check except public 
opinion. Alone he determined our neutral policy, and, after the dec- 
laration of war, the extent and manner of participation. As com- 
mander-in-chief of the army and navy he could agree on the armis- 
tice terms, and his European visits were made and the other peace 
commissioners appointed without consulting the senate. Whatever 
treaties he agrees to at Paris must, of course, receive a two-thirds vote 
to be binding on the country; but the President is unrestricted as to 
the choice of time and manner for submitting agreements to the sen- 
ate, and he may withdraw them if at any time it seems likely that 
objectionable amendments will be insisted upon. With these enor- 
mous powers and possessing the ear of the public, he can go far towards 
coercing the senate which is the only legislative body which must con- 
sent to the agreements negotiated by the executives of the Allies at 
Paris. But over the league of nations covenant, the President and 
the senate came to open warfare. 

The trouble has been brewing forsome time. Congress, given by the 
Constitution a position coördinate with that of the President, has resented 
executive control. So long as the emergency of the war obtained, it 
could only consent;. but when the armistice came, this inhibition was 
removed and the desire to reassert congressional authority was helped 
along by two events—the election of a Republican Congress and the 
President’s trip to Europe. This intention to leave the United States 
was formally announced in the annual address on December 2, but 


committees from four to six, with much more work to be done in committee than 
has hitherto been the case, and a form of closure known as ‘“‘kangaroo,’’ under. 
which the speaker has the power to select amendments which the house may dis- 
cuss. Until March 31 no bills except government measures were to be intro- . 
duced, and the speaking privileges of private members are to be curtailed. The 
government proposed to cut down the discussion of supply—the historic raison 
d’etre of the house—from twenty to twelve days, but on this point was forced to 
abandon its position. Measures have been proposed making the reélection of 
ministers unnecessary and creating ministries of health and communications. 
The whole problem of legislative procedure—in the lords as well as in the com- 
mons—and of administrative reform will have to be dealt with shortly, although 
the emergency is by no means so acute as it is in the United States. 
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there was the simple statement that the President had decided to go 
and no attempt to justify a great departure from precedent. Further- 
more, while the President was well within his constitutional rights in 
not consulting the senate, either as to his trip or as to the personnel 
of the peace commission, this attitude was naturally resented. 

It has seemed to many that, without sacrificing any of his principles 
and without suffering any diminution of his authority, Mr. Wilson 
need not have played such a lone hand. Had he taken the senate into 
his confidence much criticism would have been forestalled. The 
original constitutional conception was that the senate and the Pres- 
ident should act together in the conduct of foreign relations, and at ` 
first Washington was accustomed to meet with the senate in executive 
session. He abandoned this practice because all real discussion— 
and sometimes criticism of his views—was postponed until after his 
departure. Subsequent presidents, while not bound to do so have gen- 
erally, as a matter of policy, consulted the members of the senate com- 
mittee on foreign relations with regard to foreign affairs, and in this 
manner possible objections have been foreseen and the path to approval 
made easier and shorter. President Taft’s arbitration treaties of 1911 
were negotiated without consulting the senate committee, and the 
senate so amended them that Mr. Taft withdrew the drafts. Presi- 
dent Wilson and Secretary Bryan adopted other tactics on the latter’s 
treaties and were successful in securing approval by the senate. 

In connection with the Peace Conference, however, Mr. Wilson made 
no effort to create that atmosphere of trust and-of common counsel 
which he argued for so eloquently in his books on the American govern- 
ment. Instead, the senate was ignored, and in consequence became 
eager to harass and worry and to seize the first opportunity to voice 
objections to the President’s peace program and to declare that the 
league of nations covenant would not be ratified without material 
amendments. While Mr. Wilson was in Europe reports from the 
Peace Conference made a good many of the chief objectors admit that 
the unprecedented journey was justified; but when the President 
cabled a request to the senate to delay the discussion of the league of 
nations covenant until his return to the United States, he declared 
that there were good and sufficient reasons for even the phraseology of 
each article, and his two public speeches in the United States were de- 
voted to generalities rather than to an exposition of the exact terms 
of the document. Had Mr. Wilson declared that he stood by the fun- 
damental principles of the covenant, but that criticisms or amend- _` 
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ments of detail were invited, he could have avoided much opposition. 
Instead, he took“the autocratic, isolated, and implacable attitude which 
was most easy and perhaps most familiar to him. At best the senate 
would have approached the league of nations covenant in a hesitating, 
puzzled manner. Almost entirely ignored by Mr. Wilson, dependent 

‘on newspaper reports for what has happened at Paris, the senators 
have been antagonized and have been eager to voice objections to the 
President’s program. Thus forty senators signed the resolutions, 
presented by Senator Lodge, which declared that the covenant in the 
form first published could not be ratified. 

Mr. Wilson, it would seem, might have realized that in the Massa- 
chusetts senator he could find a supporter or a most powerful opponent. 
-As chairman of the next senate committee on foreign relations Mr. 
Lodge had a moral if not a legal right to be consulted by the Presi- 
dent. Such a course might have prevented the league from becoming 
a party issue; by consulting senators—perhaps taking some to Paris 
with him to meet representatives of foreign nations and learn the reali- 
ties of the international situation—Mr. Wilson could have conciliated 
the body associated with him in the conduct of foreign relations. 
He would only have been following the precedents set by previous 
presidents in consulting the senate either formally, or informally, 
about proposed treaties;? he might have avoided the bitter struggle 
which seems probable to secure the ratification of the treaties; and 
he would have escaped at least some of the congressional antagonism 
which, in varying degrees, has been the lot of every second term Ameri- 
can President. As it is, Mr. Wilson’s dealings with Congress on all 
matters will be made more difficult by the inevitable reaction against 
presidential dictatorship and the methods used in conducting our 
foreign relations. 

At the same time it should be recognized that the unprecedented 
publication of the committee draft for the proposed league covenant, 
before action by the Peace Conference, is of itself a significant step in 
the direction of open diplomacy, and has in fact led to an active publie 
discussion of the specific provisions of the draft, hitherto unknown, 
which has brought about some amendments. So, too, the President’s 
conference at the White House, in February, with the senate and house 


3 The precedents are collected in Senate Document No. 104, 57th Congress, 
lst Session, a reprint of an article by Senator Lodge on ‘The Treaty Making 
Power of the Senate,” Scribner’s Magazine, January, 1902. See also Corwin, 
The President's Control of Foreign Relations. 
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committees on foreign relations gave opportunity for an interchange - 
of views, though from the published reports it does not appear that 
there was any consideration of suggested changes which might meet 
some of the objections. 


Legislation Passed. The legislation passed during the session, as - 
has been said, was exceedingly meager; and the spectacle of Congress 
talking interminably and accomplishing little was in marked contrast 
to the activity of the war sessions, of those immediately after Mr. Wil- 
son’s first inauguration when the Democratic party established a rec- 
ord for the number and importance of the additions to the statute 
book, or even of those in the days of “Cannonism,” when, although 
the rules of the house were tyrannical and unfair, business was 
accomplished. 

Most notable, of course, was the Revenue Act; but this was a hold- 
over measure from the long session and an illustration of the fact that 
congressional procedure is in need of improvement. The President 
addressed Congress on May 27, 1918, and asked for increased taxes. 
“It would be manifestly unfair,” he said, “to wait until the early 
months of 1919 to say what they are to be,” and he could not “assure 
the country of a successful administration of the Treasury in 1918 if the 
question of further taxation is to be left undetermined until 1919.” 
Through part of the summer Congress recessed for three day periods 
to allow the committee on ways and means to frame the tax bill (H. 
R. 12863). This was reported in the house on September 3, and 
seventeen days later was passed. It was not reported in the senate 
until December 6, and its subsequent legislative history was as follows: 
passed the senate and conferees appointed December 23; house con- 
ferees appointed January 2; conference report February 6; agreed to 
in the house February 8; agreed to in the senate February 13, and 
signed by the President February 24 (Public Law No. 254). This 
does not seem to have met the President’s request for prompt action, 

The financial details of the law are too well-known to need recapitu- 
lation here, but mention may be made of several riders which repre- 
sented some of the most important legislation passed at the session. 
A prohibitive tax was placed upon the employment of children and the 
question whether Congress may control child labor in the states by 
the simple expedient of making it unprofitable will go to the Supreme 
Court, which, on June 3, 1918, declared unconstitutional the law which 
attempted to accomplish the same result by preventing interstate com- 
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merce in the products of child labor.* The provisions in the Revenue 
Act are copied in part from the regulations for the excess profits tax 
and the law on its face is a revenue one, although its sponsors, of course, 
hope that there will be no returns under it. A similar rider amends 
the provisions of the Act of December 17, 1914° relating to the sale and 
distribution of habit forming drugs. 

The Reyenue Act grants free postage to soldiers and sailors on foreign 
duty; restores the postage rates as in force before October 2, 1917 (ef- 
fective July 1, 1919); grants a gratuity of $60 to men discharged from 
the army; and creates a drafting service to prepare legislation for com- 
mittees. There are also, of course, a number of administrative 
provisions;? the importation of distilled spirits produced after October 
3, 1917 is forbidden; and the Reed “bone dry” law is made applicable 
to the District of Columbia. 

One hundred and five bills received the approval of the President, 
but the vast majority of these were unimportant. More than half 
authorized bridges and public improvements and were distinctly local 


4 C, 432, 39 Stat. at L. 675; Hammer v. Dagenhart, 247 U. S. 529. 

5 Cf. the article by Judge Hough entitled “Covert Legislation and the Con- 
stitution,” 30 Harvard Law Review 801; Veazie Bank v. Fenno, 8 Wall. 533 (1869); 
McCray v. United States, 195 U. S. 27 (1903); and U. S. v. Jin Fuey Moy, 241 
U. S. 394 (1916). Oleomargarine, state bank notes, phosphorous matches, trans- . 
actions in cotton futures, and drugs are the precedents for the child labor rider. 

$ The Harrison Drug Act, 38 Stat. at L. 785. 

7 The house proposed to tax salaries received from the states and minor polit- 
ical subdivisions. The senate ignored the subject and left it to administrative 
determination as to whether such taxes are constitutional, with the result that 
the state exemption still holds. The act for thé first time imposes the income 
tax on the compensation of the President and United States judges, and thus 
raises a constitutional question. . 

8 During the session more than 3000 bills were introduced in the house and 
nearly 500 in the senate. The exact figures for the whole Congress are as follows: 


Number of House Bills introduced...........c.cccceeseveeseenece 16,239 
Number of Senate Bills introduced...............c0 cc cee eee ueeeeee 5,680 
Number of House Joint Resolutions.................00c ee cuceeaee 445 
Number of Senate Joint Resolutions..............0.0ccccceeeecees 230 
Number of Public Laws approved..........0.2, 000 cece ccecceeace 349 
Number of Public Resolutions approved..............0cceeeeeees 56 
Number of Private Laws approved...........ccceueeuceseceeceucs 48 
Number of House Committee Reports. ........ 22222202 een 1,187 
Number of Senate Committee Reports..............0.00e0ee oer 790 


I am indebted for these figures to Mr. W. Ray Loomis, Assistant Super- 
intendent of the House Document Room and the compiler of the Monthly 
Compendium and Weekly Compendium of the War Congress. 
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in their nature. Of the rest, there were several necessary amendments 
of the War Risk Insurance Act; an appropriation of $100,000,000 for 
starving Europeans outside of Germany; a few pieces of army legis- ` 
lation, the most important of which was the validation of emergeney 
contracts not legally made (H. R. 13274, March 2, 1919, Publie Law 
No. 322); provision for taking the fourteenth census, and some amend- 
ments to the Federal Reserve Act. 

Perhaps the two most important measures of the ee 
from the Revenue Act—were passed after the filibuster began. One 
of these was the law authorizing the fifth liberty loan and amending 
the War Finance Corporation Act (H. R. 15979, March 3, Public Law 
No. 328). This provided for a loan of $7,000,000,000 in the form of 
notes for a period of from one to five years, the secretary of the treasury 
to determine the four classes (according to the degree of exemption 
from taxation) and the rate of interest. The War Finance Corpora- 
tion is given authority to promote foreign commerce, and its life is 
extended for a year instead of six months after the conclusion of peace. 

The other act which emerged from the tie-up in the senate appro- 
priated $1,000,000,000 for guarantees to producers of wheat (H. 
R. 15796, March 4, Public Law No. 348). The President is au- 
thorized to create agencies for the purchase of the 1919 crop at $2.26 
a bushel. Of greater importance than this measure was the general 
deficiency bill, which included an appropriation for financing the rail- 
roads; but a filibuster against the farmer was out of the question and in 
spite of slow legislative machinery Congress found itself able to guar- 
antee the price of wheat and to secure a fair amount of “pork” in the 
rivers and harbors bill which was signed by the President on March 
2 (H. R. 13462, Public Law No. 323).° 


? A Public Buildings Bill was reported without passing the house (H. R. 16129). 
Four pension bills were passed, making a total of twenty-eight for the Congress. 

A great many private bills were included in the omnibus pension laws as 
follows: 





HOUSE SENATE TOTAL 











Civil War enn er eine 2,090 742 2,832 
Regular army and wars other than the Civil War.... 673 136 809 











Totalen n DL DIR EEE ROUTE 2,763 | 878 | 3,641 
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The Appropriation Bills. The status of all the appropriation bills 
at the close of the third session is shown on the accompanying table. 
Seven of these important measures—the District of Columbia, Indian, 
agricultural, navy, army, sundry civil (including $660,000,000 for the 
shipping board), and general deficiency bills—failed to pass. Even 
without the filibuster, not all of these would have been finished, and 
the record of Congress affords abundant arguments in favor of a bud- 
get system—not solely on the grounds of economy and efficiency, but 
to enable the necessary appropriation laws to be passed. With pro- 
cedure as it now is and with no effective leadership Congress cannot 
find time to perform the duties which are the principal business of the 
short session. 

Of the bills which failed to pass that making general deficiency appro- 
priations was the most vital, because it met the immediate needs of 
the various departments for the remaining four months of the fiscal 
year and granted $750,000,000 to the revolving fund of the railroad 
administration. Half of this amount was necessary for back debts. 
The remaining bills contained appropriations which would not be avail- 
able until July 1, and if Congress is called in special session by May, 
there will at least be time to prevent paralysis by resolutions continu- 
ing the old appropriations—a device which Congress, unfortunately, 
is employing with increasing frequency. With such uncertainty, how- 
ever, the departments cannot formulate plans which would be possible 
if they knew what funds would be available; and in two cases, at least, 
important branches of the government are without definite policies 
because their appropriation bills had legislative riders. 

The army bill provided for a volunteer force of 500,000 men. Un- 
der existing laws the limit is 175,000 and plans for demobilization on 
the basis of retaining at least 500,000 men are made uncertain. An- 
other rider to the bill provided for the re-creation of the national guard, 
since, under a decision of the judge advocate general, the absorption of 
the national guard in the army destroyed the old organizations. Appro- 
priations by state legislatures will also be necessary to reéstablish the 
various militia units and this concurrent legislation may be delayed 
by the failure of Congress to pass the bill. 
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History of Appropriation Bills, Third Session* 
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1918 1919 1919 1919 1919 . 


13277| Dist. of Col...| 842/Dec. 11/683: Feb. 24/Feb. 25 
13808} Post Office. ...| 849|Dec. 181666|Feb. 8iFeb. 1011088] 390 iFeb. 25\Feb. 28/299 
18462} Rivers and 1919 
Harbors.....| 878 Jan. 13665iFeb. 18/Feb. 20/1180 Feb. 26/Mar. 21323 
14078! Legislative.....| 910\Jan. 18679 Feb. 20/Feb. 2211146 Feb. 26/Mar. 1814 
14516! Dipl. and Cons.| 935 Jan. 22608 Feb. 26'Feb. 2811165 Mar. 3Mar. 4346 
14746 Indian......... 945\Jan. 25/747\Feb. 28'Feb. 28 
15018] Agriculture. ....! 980/Feb. 1752| ' 
15140! Second defici- 


eney for 1919.| 989'Jan. 29 Feb. 10'Feb. 1111058 Feb. 12/Feb. 25/275 
15219; Pensions.......! 997Feb. 1 96 Feb. 7 Feb. 25276 
15462) Military Acad. [1019 Feb. 4/711 Feb. 21Feb. 2511145 Mar. 3Mar. 4347 
15539 Navy.......... 1024 Feb. ur 
15835 Army.......... 1048 Feb. 18 8 
15979, Fortifications. .1069|Feb. 19750,Feb. 26 Mar. 3327 


16020| Railroads... . ..1083 Feb. 21 
16104 Sundry Civil. . 1117. Feb. 28: i 
16187! General defi- 
clency....... 1148: Feb. 2370 

*From the Weekly Compendium for March 10, 1919. 

Notes. —The conferees could not reach an agreement on the District of 
Columbia bill (H. R. 13277). 

The conference report on the Indian bill (H. R. 14746) was agreed to in the 
house March 4, but consideration was prevented in the senate. 

The agriculture bill (H. R. 15018) was reported but not considered by the 
senate. The same was true with respect to the navy bill (H. R. 15539) and the 
army bill (H. R. 15835). The army bill was reported February 25, 1919, without 
a separate report being printed. 

The railroad deficiency appropriation bill (H. R. 16020) was not reported to 
the senate, but adopted as an amendment to the general deficieney bill (H. R. 
16187). 

The sundry civil bill was not reported out by the senate committee. 

The general deficiency bill (H. R. 16187) was under consideration when the 
senate adjourned sine die. 
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In the naval appropriation bill were included regulations which de- 
termined the personnel and building programs. There was also the 
highly eontentious rider which authorized ten capital ships and ten 
scout cruisers after July 1, 1920, the specifie program to be determined 
by the President. The measure passed the house, partly on account 
of Mr. Wilson’s confidential and much discussed cablegram to the 
chairman of the house naval affairs committee recommending immedi- 
ate action. Its career in the senate is likely to be somewhat delayed. 
Senator Penrose declared that the discretionary provision alone would 
require a month’s debate. l 


Problems Left for the New Congress. A number of other important 
measures were left for the new Congress. Some of these belonged to 
the very meager reconstruction program sponsored by the adminis- 
tration. Secretary Lane’s soldiers’ settlement bill, which carried, an 
appropriation of $100,000,000 for farms to be reclaimed by irrigation 
or drainage and to be settled by men who have served in the army and 
navy (H. R. 15993) did not come to a vote in the house of representa- 
tives. The Shields water power bill (S. 1419) which it is antieipated 
will greatly encourage the use of hydro-electric plants, passed the sen- 
ate on December 14, 1917, and the house on September 5, 1918. It 
was sent to conference on September 30 and the conference report was 
adopted by the house during the short session, but no action could be 
secured in the senate. Nor could agreement be reached on the bill 
(S. 2812) to encourage the production of coal, phosphate, oil, gas, 
potassium and sodium. It passed the senate in January and the house 
in May, 1918, and went to conference. A report was not made until 
February 18, 1919, and on February 22 the senate ordered the bill to 
be sent back to conference.!® 

Other measures which failed included a bill (H. R. 15302) reported 
in the house, to prohibit immigration for four years; the so-called ‘‘red 
flag” bill (S. 5207); a measure to enforce wartime prohibition which 


10 There were seven bills which passed both houses but which died in confer- 
ence or through failure to agree to conference reports: H. R. 5559, relating to 
projects under the Carey Land Act; H. R. 7286, amending the act permitting 
rights of way through canals, reservoirs, and tramroads; H. R. 10851, providing 
for the disposal of liquor in the possession of court officers; H. R. 13277, District 
of Columbia Appropriations; H. R. 14746, Indian appropriations; S. 1419, Water- 
power bill; and S. 2812, Oil and gas leasing bill. 

The President exercised his right of veto on five occasions, all during the see- 
ond session: The measures which were sent back to Congress—none passed over 
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is effective after July 1 (S. 5561); the resolution (H. J. R. 439) to repeal 
section 904 of the Revenue Act (1919) which imposes a tax on house- 
hold goods, clothing and certain luxuries; the civil service retirement 
bill (H. R. 12352 and S. 4637), and the resolution (H. J. R. 368) to ex- 
tend the period of government control of the telephone and telegraph . 
systems. A number of appointments (including that of A. Mitchell 
Palmer, alien property custodian, to be attorney general) were not 
confirmed and the Colombia Treaty was left unratified. 

In addition to these matters, the new Congress will be called upon . 
to determine the policy of the government with regard to the enforce- 
ment of national prohibition under the constitutional amendment and 
the return of the railroads to private owners, which is inadvisable, as 
the President said in his annual address to Congress, without material 
modifications of the old régime. Congress will require months for a 
determination of what to do with the railroads. The revision of the 
court-martial laws (several minor amendments were passed in the short 
session) will reopen the controversy between Generals Crowder and 
Ansell which will doubtless be investigated by congressional committees. 
Other problems include woman suffrage, the future of the war risk 
insurance bureau, the amendment of the anti-trust laws, revision 
of the tariff (proposed by the Republicans), the reform of the 
shipping laws, unemployment measures (possibly furnishing an 
excuse for an omnibus public buildings bill), and the leasing of water 
power and oil lands. The new Congress, furthermore, is likely to 
have an epidemic of investigations which will more than equal the 
activity of the Democrats when they gained control of Congress 
in 1910. During the Sixty-fifth Congress there were thirty-two 
investigations. 

The attention of the senate, for a considerable time, at least, will be 
devoted to the agreements reached at Paris. The terms of peace and 
the provisions of the league of nations covenant are certain to cause 
prolonged discussion and without a revision of the senate rules it seems 
very doubtful whether there will be time for all of the pressing business 


the veto— were as follows: H. R. 7237, Post Office appropriation bill (because of 
the provision which continued pneumatic mail tubes); H. R. 9054, Agricultural 
appropriation bill (because of the provision which fixed the price of 1918 wheat at 
$2.40 per bushel); H. R. 10358, Legislative, executive and judicial appropriation 
bill (because of the rider requiring government employees to work eight instead 
of seven hours a day; S. 2917, to appoint an army chaplain for every 1,200 sol- 
diers; and S. J. Res. 159. extending the time for the relinquishment of govern- 
ment control of short-line railroads. 
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before the next Congress. The need for a reform of procedure and 
for some sort of effective and recognized leadership was never more 
urgent. This is evident from the number and variety of the problems 
confronting the Sixty-sixth Congress no less than from the failure of 
the third session of the Sixty-fifth Congress to accomplish what was 
expected of it. 


11 In connection with this question of legislative procedure an investigation of 
how Congress spends its time would be very interesting. It is well enough to 
point out the delays on various measures, but what was done in the meanwhile? 
An investigator studying the Congressional Record with this purpose in view would 
have an exceedingly tedious and enervating task, but the results would be very 
valuable. Such a study has been made for the British Parliament for the years 
1904-1908 by an anonymous writer, An Analysis of the System of Government 
Throughout the British Empire (Macmillan, 1912). The Round Table for Septem- 
ber, 1918 (Number 32), contains a very interesting article on this subject, “The 
Better Government of the United Kingdom.” 

It may be noted that the Sixty-fifth Congress was in session for 87 per cent of 
the two years. From March 4, 1917, to March 4, 1919, there were only 96 days out 
of a total of 728 when Congress was notin session. Its length is exceeded by only 
one other Congress—the Sixty-third—which had twenty more days. 


LEGISLATIVE NOTES AND REVIEWS 
EDITED BY CHARLES KETTLEBOROUGH 


Director of the Indiana Bureau of Legislative Information 


Recent Primary and Election Laws. Primary legislation has been 
enacted recently in thirteen states." Alabama in 1915 adopted a com- 
prehensive direct primary law for the nomination of county and state 
officers by political organizations which polled twenty-five per cent of 
the vote cast at the last preceding election. Party tests are to be pre- | 
scribed by state and county party committees. Contested primary - 
elections are to be tried, not by the courts as is customary elsewhere, 
but by the state executive committee in the case of candidates for state 
offices, and by the county executive committee in the case of candi- 
dates for county offices, with an appeal to the state executive com- 
mittee. Another unusual feature is the authorization given to party 
executive committees to impose assessments or other qualifications 
upon persons desiring to become candidates in a primary, with the 
restriction, however, that such assessments shall never exceed four 
per cent of the first year’s salary attached to the office sought, or more 
than thirty-five dollars in case of fee offices. 

In the California primary law of 1916,3 amending the det of 1913, 
the most important feature is the provision doing away with separate 
party primary ballots and substituting therefor a single blanket ballot 
containing the names of all candidates for nomination arranged in 
party columns or in a-nonpartisan column. The party columns are 
first arranged in alphabetical order of party names and then are ro- 
tated by assembly districts. When applying for a ballot, a voter must 
declare his party affiliation; whereupon a polling official stamps all 
other party columns “cancelled,” before the ballot is delivered to the 
voter. For participation in nonpartisan nominations only, of course no 


1-Alabama (1915); Massachusetts (1916); California (1916, 1917); Illinois, 
Indiana, Iowa, Nebraska, Nevada, New Jersey, Oregon, Tennessee, Washington, 
and Wyoming (1917). 

2? General Laws of Alabama, 1915, no. 78. | 

3 Statules of California, 1916, ch. 1; ibid., 1917, ch. 711. 
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such deelaration is required, in which case all the party columns are 
cancelled. 

Massachusetts in 19164 amended the primary law of 1913 so as to 
require party enrollment as a prerequisite to partieipation in party 
nominations. A change or cancelation of party affiliation may be made 
by request in person or in writing to the proper election official, but 
in order to be'effective, this request must be made at least thirty days 
before the primary. This act was submitted to popular referendum 
in November, 1916, and approved. 

The Nevada primary law of 1917 apparently does away with the 
necessity of getting many signatures in order to have a candidate’s 
name appear on the primary ballot. Ten qualified electors may now 
file a designation of nomination for any elective office. The person 
thus designated must be notified, must file his acceptance and pay a 
fee, varying from twelve dollars and fifty cents, in the case of candi- 
dates for the legislature, to one hundred dollars, for candidates for 
United States senator and any state office. Party enrollment is re- 
quired except for nonpartisan nominations. The canvass of votes 
after the polls close is to take place “in the presence of bystanders.” 

New Jersey in 1917 passed a brief statute’ providing that “here- 
after no person shall be nominated as a candidate for public office in 
this state or in any county or municipality herein by a convention of 
delegates, except candidates for electors of president and vice-presi- 
dent.” Illinois’ on the other hand, withdrew from the provisions of 
the direct primary law the nomination of judges of the superior court 
of Cook county and the circuit judges throughout the state, and placed 
their nomination in the hands of county and district conventions of the 
respective parties. These conventions, however, do not consist of 
specially chosen delegates but of the ward or precinct committeemen 
elected as heretofore in a direct primary; in other words, the conven- 
tions are merely the county central committees serving as nominating 
bodies. Each member of the convention has one vote and one addi- 
tional vote for every fifty votes cast for the party’s candidate for 
governor at the last general election in the precinct. 

Tennessee? has adopted “a compulsory system of legalized primary 
elections,” for the nomination of candidates for the legislature, gover- 


% Massachusetts Public Acts, 1916, ch. 179... 
5 Laws of Nevada; 1917, ch. 155. 
“6 Laws of New Jersey, 1917, ch. 197. 
7 Laws of Illinois, 1917, p. 454. 
Public Acts of Tennessee, 1917, ch. 118. 
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nor, railroad commissioners and representatives and senators in Con- 
gress; but the law does not apply to presidential electors, to nonpartisan 
candidates, independent candidates, nor to parties polling less than 
ten per cent of the vote for governor in the last preceding general 
election. The administration of this law is placed in the hands of the 
state executive committee of each party, consisting of two persons 
elected directly by the voters in each congressional district. ‘Dhese 
committees constitute the state primary election board for their re- 
spective parties for a period of two years. These state boards appoint 
for each party five commissioners to serve for two years as county 
boards in each county, and these county boards appoint the polling 
officials in charge of the voting. For the former requirement of a 
majority vote to nominate, followed by a second primary if no one 
received a majority, plurality nomination has been substituted with 
a second primary only in the case of a tie vote. 

The second choice or preferential feature was included in the Ala- 
bama primary law, mentioned above, but was stricken from the Wash- 
ington primary law,’ and also from the Indiana primary law of 1915.1° 
As the Indiana law now stands, the state convention nominates candi- 
dates for all officers to be voted for by the voters of the entire 
state; other officers are nominated by the direct primary. 

Nonpartisan nomination and election was provided for in Nevada! 
for all judicial and school officers, of county superintendents of schools 
in Wyoming;” and of judges of the supreme, district and county courts, 
the state superintendent of public instruction, county superintendents, 
and the regents of the state university, in Nebraska." 

Presidential primary laws have been repealed in Iowa,“ and 
Minnesota.™ 


Registration laws have recently been enacted in Alabama, Colorado, 
Indiana, Louisiana, Massachusetts, and Missouri. Inthe Alabama act,!® 
the governor, state auditor and commissioner of agriculture and in- 
dustries, acting as a board of appointment, are to designate a registrar 


9 Session Laws of Washington, 1917, ch. 71. 
10 Acts of Indiana, 1917, ch. 117. 
11 Laws of Nevada, 1917, ch. 155. 
12 Session Laws of Wyoming, 1917, ch. 59. 
13 Laws of Nebraska, 1917, ch. 37. 
4 Laws of Iowa, 1917, ch. 14. 
15 Session Laws of Minnesota, 1917, ch. 133. 
16 General Laws of Alabama, 1915, no. 116. 
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in each county to serve for a term of four years. The county registrar 
is required to visit each precinct in the county at least once in two 
years and to remain there at least one full day to make complete regis- 
tration of all persons entitled to register. A certificate of registration 
is issued to each registrant. Registration is permanent unless the 
voter changes his residence. Provision is made for annual revision 
of voting lists. 

Colorado in 1917 adopted a law for the registration of voters in pre- 
cincts having a population of from 2,000 to 5,000.7 Not less than three 
nor more than twelve election precincts are to be combined into regis- 
tration districts, for each of which the county clerk appoints a registra- 
tion commission of three members selected from a list of persons recom- 
mended by the county chairmen of the two leading parties. A voter 
may register any person or persons up to three, or any members of his 
family, including servants, to any number, if they reside at the same 
address. Women voters are not required in registering to tell their 
exact age, but are merely required to state that they are twenty-one 
years of age or over. New York has been only less chivalrous in this 
particular by requiring all voters under thirty to state their exact age 
upon registration, but permits all persons above thirty years simply 
to declare themselves to be more than thirty years of age.’ 

In Massachusetts the system of “police listing,” or preparation of 
voting lists under police supervision, which had long been in use in 
Boston, was abolished in 1915," and the preparation of voting lists 
was placed in the hands of tax assessors. The legislature of 1917 
restored police listing for Boston and also extended it to Chelsea.2° In 
these cities there is a “listing board” composed of the police commis- 
sioner of the city and one member of the board of election commis- 
sioners, appointed by the mayor for a one-year term. The voting lists 
are made up under the supervision of this board with the assistance 
of the police force. 

A Missouri act of 19177! provides for personal registration in coun- 
ties of 150,000 population or over, but this does not apply to cities 
within such counties, which already have a system of registration en- 
acted in 1909. A “non-partisan,” in reality a bipartisan, board of 


17 Colorado Laws of 1917, ch. 67. 

18 Laws of New York, 1918, ch. 323; New York Election Law, §156. 
. 1° Massachusetts Public Acts, 1915, ch. 91. 

20 Ibid., 1917, ch. 106. 

21 Laws of Missouri, 1917, pp. 274 ff. 
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election commissioners is created ‘in each county, consisting of four 
members, appointed by the governor and senate for a four-year term. 
Members of these boards are not permitted to hold any other office 
during their term, and are required to give bonds in the sum of $10,000. — 
A general registration is required in every presidential election year. 


Woman suffrage has recently received favorable legislative considera- 
tion in eleven states. In Arkansas, women are now permitted to vote 
in all primaries, provided that, when requested by the judges of election, 
they will make oath that they are of the “same political faith of the 
party holding the primary,” and that they will give their ‘moral sup- 
port to all nominees of said political party.” In Nebraska, women 
have been given the suffrage for officers and questions not specified or 
designated in the state constitution, except for United States senator 
or representative. Separate ballots and ballot boxes are provided. 
In Ohio,* women were given the suffrage for, and made eligible as, 
presidential electors, and members of boards of education. Upon 
referendum, however, this legislation was defeated. Rhode Island% 
and Michigan? have granted presidential suffrage to women. North 
Dakota has granted the right to vote for presidential electors and for 
statutory county and other local officers.” In Indiana, women were 
given the right to vote for presidential electors, members of Congress, 
for all statutory officers and on questions except constitutional amend- 
ments. A subsequent decision of the Indiana supreme court has held 
this act to be unconstitutional.” The Indiana legislature of 1917 
also adopted a proposed amendment to the state constitution extend- 
ing full suffrage to women.?° Favorable action by the legislature 
of 1919 is necessary before the amendment can be referred ’to the people. 

A special session of the Texas legislature, following the example of 
Arkansas, granted women the right to vote in primary elections. In’ 
Oregon, where women already have complete suffrage, the legislature 
adopted two memorials to Congress on the subject. One memorial 


22 Laws of Arkansas, 1917, Act, 186. 

*3 Laws of Nebraska, 1917, ch. 30. 

24 Laws of Ohio, 1917, p. 566. 

25 Public Laws of Rhode Island, ch. 1507. 

26 Public Acts of Michigan, 1917, no. 191. 

27 Laws of North Dakota, 1917, ch. 254. 

28 Indiana Acts of 1917, ch. 31. 

29 American Political Science Review, Vol. XII, p. 102 (1918). 
39 Acts of Indiana, 1917, ch. 188. 
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requested favorable action by Congress upon the proposed “Susan 
B. Anthony” suffrage amendment, and asserted that “in those states 
where woman suffrage has been granted, it has brought about great 
improvement in the moral welfare and economic conditions.” The 
“other memorial called the attention of Congress to the fact that un-. 
der existing laws a woman who by state law has equal suffrage with 
men, by marrying an unnaturalized foreigner, is thereby disfranchised; 
and that a foreign born woman, however ignorant, who marries a vot- 
ing citizen of the United States, at once becomes a legal voter. The 
memorial urges the correction of this “manifest injustice” so that 
“equal qualifications shall be required of and equal privileges granted 
to each individual voter irrespective of sex or marital relation in states 
adopting equal suffrage.” l ` 


Absent-voting legislation, not previously summarized in these Notes, 
has been enacted in eight states—Connecticut, Idaho, Iowa, Kentucky, 
Maryland, Massachusetts, Michigan, and Missouri. The laws of Con- 
necticut“ Massachusetts and Maryland% apply only to persons in 
military- or naval service. The Connecticut statute is to continue 
in force only “during such time as the United States is at war and un- 
til all electors” who are held for military or naval service “during the 
duration of this war only, have been dismissed or otherwise relieved 
from such service.” In Maryland, absent-voting is permitted only 
to absentees in military or naval service. The law becomes operative 
only upon proclamation by the governor, suspending the ordinary 
election laws so far as they are inconsistent with the provisions of 
this act. Whenever conditions which justify the issuance of such proc- 
lamation no longer exist, the governor is required to terminate by 
another proclamation the suspension of the ordinary laws; whereupon 
the provisions of this absent-voting law become inoperative. The 
validity of the act was made contingent upon the popular approval 


31 Laws of Oregon, 1917, p. 972, Senate Joint Memorial, no. 12. 

32 Ibid., p. 975, Senate Joint Memorial, no. 15. f 

33 The Vermont legislature in February, 1919, passed a bill granting women 
the presidential suffrage, but this was vetoed by Governor Clement. The veto 
was based upon an ingenious, but not altogether convincing, argument against 
the constitutionality of the measure. In 1917, the legislature granted the tax- 
paying women the right to vote in town meetings. Laws of Vermont, 1917, no. 98. 

34 Laws of Connecticut, Special Session, 1918. 

35 Massachusetts Public Acts, 1918, chs. 293, 295. 

36 Laws of Maryland, 1918, ch. 78. 
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of an amendment to the state constitution, submitted and ratified 

in November, 1918, empowering the legislature to enact such a law. 

The Missouri civilian absent-voting law was so amended as to permit 

voting in absentia in connection with primaries as well as general elec- 

tions. Special sections were also added applicable to the case of per- ` 
sons absent in military and naval service.” 

The laws of Idaho and Kentucky follow in general the provisions 
of the North Dakota absent-voting law, and are not restricted either to 
civilian or military absentees.*® Iowa, following the example of Indiana 
and Wisconsin, amended her absent-voting law so as to permit voting 
in absentia by persons unable to go to the polls “through illness or in- 
jury resulting in physical disability.” Michigan extended the privilege 
of absent-voting to three new classes: (1) regularly enrolled members 
of any citizen’s military or naval training camp held under thegovern- 
ment of the United States or the state of Michigan; (2) persons em- 
ployed upon or in the operation of railway trains in this state; and (8) 
sailors engaged or employed on the Great Lakes or in the coast trade. 


Ballot legislation in Idaho substituted the Massachusetts type of 
ballot for the party column type.“ New Mexico, on the other hand, 
adopted the blanket ballot with party columns and with instructions 
at the top of the ballot printed in both the English and Spanish lan- 
guages. Maine has virtually prohibited the use of stickers by provid- 
ing that they shall not be counted unless used to fill a vacancy or cor- 
rect an error in the printed ballot.“ Nebraska adopted a new form 
of ballot, substituting a sheet not less than five nor more than fifteen 
inches wide on which the names are printed in not more than three 
columns for the single column strip which in 1912 measured over 
eight feet in length. The ballot is to be shortened in 1920 by omit- 
ting the names of presidential electors. Voters may indicate their 
presidential choice by a cross in a circle opposite the names of presi- 
dential and vice-presidential candidates. After the election, the 
governor is required to appoint as presidential electors the candidates 


37 Laws of Missouri, 1917, pp. 274 ff. 

38 Idaho Session Laws, 1917, ch. 142; Acts of Kentucky, 1918, ch. 37. 
39 Towa Laws of the 37th General Assembly, 1917, ch. 419. 

48 Public Acts of Michigan, 1917, no. 203, p. 395. 

41 Idaho Session Laws, 1917, ch. 93. 

42 Session Laws of New Mexico, 1917, ch. 89. 

#3 Laws of Maine, 1917, ch. 306. 
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received the highest number of votes.“ In New Jersey, the prefer- 
ential ballot law for eities was amended so as to permit several can- 
didates for the same office to file a request “that their names be grouped 
together and that the common designation to be named by them shall 
be printed opposite their said names;” in which case the names of 
such candidates are to be bracketed on the ballot.® 

With respect to polling places, Texas and Michigan passed laws 
which provide that in all cases where it is practicable so to do (Texas)4 
or in all cities (Michigan) “ polling places shall be provided for in school- 
houses, fire stations, police stations or other public buildings. 


Double election boards were authorized by legislation in Kansas, 
Nebraska, New York and West Virginia,® in order to relieve polling 
‘officials who have been on duty all day during an election of all or a 
part of the arduous work of counting ballots and making out returns. 
Kansas, Nebraska and West Virginia provide that in precincts where 
more than one hundred (two hundred in Kansas) votes were cast at 
the last preceding election, there shall be two election boards at pri- 
maries and general elections. One board, designated as the receiving 
board, attends to the delivery of ballots to voters, checking names, 
ete., and has general charge of the polling place during voting. The 
other board, called the counting board, proceeds to the polling place 
four hours after the opening of the polls and immediately commences 
to count and tabulate the ballots already cast in that precinct; mean- 
while, the receiving board continues to receive the votes of electors 
until the polls close. A double set of ballot boxes is provided for, so 
that counting and voting may go on simultaneously. Kansas also 
provides that state tickets shall be printed on one ballot and that dis- 
trict, county and township tickets shall be printed on another ballot, 
with duplicate boxes for each kind. The New York law authorizes 
the appointment of four additional inspectors of election in precincts 
in New York City, called “canvassing inspectors.” Their duties 
do not begin until the polls close, and they have complete charge of 
the canvass and making of returns, the other polling officials taking 


44 Laws of Nebraska, 1917, chs. 33, 34. 

45 Laws of New Jersey, 1917, ch. 275. 

45 General Laws of Texas, 1917, ch. 149. 

47 Public Acts of Michigan, 1917, no. 203, pp. 395 ff. _ p 

48 Laws of Kansas, 1917, ch. 179; Laws of Nebraska, 1917, ch. 32; Consolidated 
Laws of New York (1918), ch, 17, §§ 302, 366-a; Acts of West Virginia, 1917, eh. 37. 
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no partin the count. In the other states having double election boards, ° 
the receiving boards assist the counting boards after the closing of the 
polls. 

In meticulous regulation of the counting process, Oregon has per- 
haps gone further than any other state. During the count, “no one 
of the [election] board shall be allowed to have at or in his hand any 
pencil or pen of any kind, except the clerks keeping the official tally 
sheets and the second judge engaged in numbering and signing his 
name on the back of each ballot after it is counted and handed to 
’ him; and the clerks and the second judge shall have and use only pen 
and ink. All extra pens and pencils shall be removed from the place 
where the count is being conducted,” except those which are being 
used by duly appointed watchers outside the guard rail who are per- 
mitted to keep private tally. 

The use of voting machines has been done away vitni in Utah by 
an act which repealed the legislation of 1905 authorizing and regulat- 
ing their use.5? 


Campaign contributions and expenditures are restricted and regulated 
in Utah by one of the most carefully drawn and comprehensive laws to be 
found in any state.5! Publicity of receipts and expenditures, both before 
and after primaries and elections, is also included. Expenditures by can- 
didates are restricted to the following amounts: candidates for United 
States senator, $4000; representatives in Congress, $2000; governor, 
$3000; presidential electors, $500; state senators, $200; state represen- 
tatives, $100; and for any other state, county, city or township office, a- 
sum not exceeding fifteen per cent of the first year’s salary in the case of 
offices having a four-year term, and ten per cent for offices having a 
two-year term. A minimum of $100 is permitted to all candidates. 
Furthermore, the aggregate of disbursements by the state committee 
may not exceed a sum equal to 124 cents for each vote cast in the state 
for all gubernatorial candidates in the last preceding general election; 
and a similar limitation is placed upon the expenditures of county 
committees. Corporations doing business in the state are prohibited 
from directly or indirectly giving financial assistance in campaigns. 

All political advertisements in newspapers and periodicals must be 
labeled “paid advertisement.” All publishers must file sworn state- 


49 General Laws of Oregon, 1917, ch. 169. 
50 Laws of Utah, 1917, ch. 5. 
51 Ibid., ch. 92. 
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ə» ments of the ownership of their newspapers or periodicals before pub- 
lishing political advertisements or articles; and candidates and commit- 
tees are required, before publishing advertisements, to file sworn dec- 
larations of any financial interest they may have in any such publica- 
tion. The act goes still further and prohibits payment for personal 
services performed on the-day of any caucus, primary, convention 
or election, except for hiring challengers or watchers. The furnishing 
of any vehicle, or of any part of the expense thereof, for conveying 
voters to the polls or registration places, or any part of the way thither, 
is prohibited, except that two or more political committees may co- 
operate at joint expense in conveyitig sick, disabled, aged or infirm 
voters; but such conveyances shall carry no banner or party worker. 
Appropriate penalties are also included in the act. 

Massachusetts has prohibited the soliciting of money for campaign 
purposes by or from any public officer or employee of the state, or of 
a county, city, or town. Delaware now requires political committees 
to appoint a treasurer to handle all campaign funds. All contri- 
-butions must be made either to a candidate or to a political committee. 
Contributions by corporations are prohibited. A list of permissible 
expenditures, similar to that in force for some years in Pennsylvania, is 
also included; and the filing of accounts of all receipts and expenditures, 
when over fifty dollars, is required. Missouri has doubled the amount 
of permissible expenditures for candidates which is based upon the 
number of voters in the political subdivision concerned. Tennessee 
now prohibits the payment of a voter’s poll tax by. any other person 
or corporation “for the purpose or with the intent of controlling, 
persuading, or in any manner whatever influencing” his vote. 

Distribution of anonymous printed matter relating to candidates was 
made unlawful in Missouri. Printed matter must bear the names 
of the person, or ten members of the group, responsible for its publica- 
tion. This does not apply, however, to matter published by a news- 
paper, magazine or journal on its own responsibility and for which 
it receives no compensation. 


Direct legislation. Utah has at last enacted legislation necessary 
to carry into effect the constitutional amendment adopted in 1900 


52 Massachusetts Public Acts, 1918, ch. 146. 
53 Laws of Delaware, 1917, ch. 112. 

54 Laws of Missouri,.1917, p. 271. 

55 Laws of Tennessee, 1917, ch. 6. 

55 Laws of Missouri, 1917, p. 272. 
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authorizing the initiative and referendum.” The initiative applies » 
only to ordinary legislation. A measure may be initiated by a petition 
bearing signatures equal to either five per cent or ten per cent of the vote 
cast for governor at the last preceding election; in the former case, the 
measure is first submitted to the legislature; in the latter, the measure 
goes directly to the people without legislative consideration. Where 
measures are first presented to the legislature, that body must enact 
or reject the measure proposed without change. If enacted, the 
measure is subject to referendum, like any other legislative act. If 
not enacted, the measure may be submitted to popular vote if an ad- 
ditional five per cent of signatures to the petition is obtained. Leg- 
islation enacted under the initiative is subject to amendment at any 
subsequent session of the legislature. 

- The referendum may be invoked within sixty days after the final 
adjournment ‘of the legislature, upon the filing of a proper petition 
bearing signatures equal to ten per cent of the last gubernatorial vote. 
The referendum does not apply to laws passed by a two-thirds vote 
of the members elected to each house of the legislature. All petitions 
must be signed in the office, and in the presence, of an officer authorized 
to administer oaths, and that officer must verify all signatures. Pub- 
licity pamphlets, issued and distributed by the secretary of state, are 
authorized. Arguments appearing in this pamphlet for or against meas- 
ures must not exceed 2000 words, and the cost of printing is borne 
by the person or group submitting the arguments. Measures “ap- 
proved by the greatest number of affirmative votes, provided such 
number be a majority of those voting thereon,” are adopted. The 
act also authorizes the use of the initiative and referendum in towns 
and cities, and prescribes the procedure to be followed in such places. 


Codification of election laws, although sorely needed in many states, 
seems to have taken place recently only in Michigan. There, an 
elaborate revised and consolidated election code was adopted in 1917.58 

P. Orman Ray. 

Northwestern University. 


57 Laws of Utah, 1917, ch. 56. 
58 Michigan Public Acts, 1917, ch. 203. 


LEGISLATIVE NOTES AND REVIEWS 275 


Governors’ Messages.! The solution of problems arising from the 
war and reconstruction are the principal topics of importance in the 
messages of the governors to the state legislatures of 1919. The re- 
turning soldier, employment, health, Americanization, memorials, pro- 
hibition, the militia, the red flag and Bolshevism, military training and 
the problem of language teaching in the public schools are the dominant 
questions upon which executives suggested action to the assemblies. 


Returning Soldiers. Employment for the returning soldier is pro- 
posed by the suggestion that the national government place the 
soldiers on farms, using reclaimed land and lands made fertile by irri- 
gation. The states in general have advocated this strongly. Gover- 
nor Robertson of Oklahoma pleaded for greater highway construction 
and for placing the soldier in this work. The governors of Wisconsin, 
West Virginia, Michigan and New Jersey advocated means for finding 
positions for the men; while Governor Larrazola of New Mexico sug- 
gested leaving the solution to the state council of defense. The land 
reclamation proposal was most favorably recommended. South Da- 
kota’s executive commended a “soldiers’ land bureau,” and Governor 
Smith of New York mentioned this immediate topic of reconstruction 
as one easily solved by using abandoned farms. The governors of the 
western states especially saw in this method of reclamation a fortunate 
means of bringing soldiers to the states and providing work and homes 
for the native soldiers. The governors of New Hampshire and Wis- 
consin recommended that the state provide employment on public 
works for those made dependent by war, for women who were employed 
temporarily during the war, and for those who are affected by the tran- 
sition from a war to a non-war basis. Methods for the physical 
and economic rehabilitation of the returning soldier, in fact, was em- 
phasized by practically every governor, and included the establishment 
of soldiers’ homes and relief funds, free tuition in colleges, preference 
in civil employment, vocational training, shell shock and tuberculosis 
treatment, the education of the blind, the creation of a fund to be loaned 
to soldiers to assist them in starting into business and aid to the depend- 
ents of soldiers so long as such dependency exists. 


Memorials. Memorials for soldiers were discussed in at least twen- 
ty of the governors’ messages. Monuments are the most popular form 


1See Bulletin of the Publie Affairs Information Service, vol. V, no. 16, 
February 15, 1919. ‘ 
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of memorials, although several governors took exception to them. 
Strongest in the support of monuments was Governor Robertson of 
Oklahoma, who would have “a real memorial, not tinctured with com- 
mercialism”—a memorial which “we erected because we wanted to do 
so, not because we needed it as a utility.” The opposite of this view 
was advocated by the governors of Nebraska and Delaware, where, in 
the former place, a new capitol building is needed, and in the latter, 
an addition to the state building is imperative. Governor Campbell 
of Arizona recommended a war museum as a fitting and worthy me- 
morial, Governor Gardner of Missouri advocated memorials for each 
soldier and markers for the battle fields of France where Missouri men 
fought. Governor Beeckman of Rhode Island proposed leaving the 
subject to a commission; while the executives of Maine, New Jersey 
and New Mexico suggested the subject of memorials, but left the speci- 
fic form to the legislatures. 


Prohibition. The ratification of the prohibition amendment to the 
Constitution and the passage of laws for the enforcement of prohibition 
was an.important item in most of the messages. Governor Smith of 
New York proposed a referendum on the measure. He was almost 
alone in not advocating a prompt ratification of the amendment. Over 
twenty governors urged this business as one of the first duties of the 
legislatures. 


Americanization. Americanization by means of education was one 
of the most important reconstruction subjects, and received attention 
in many of the messages. Teaching English was mentioned as 2 so- 
lution by Governor Phillip of Wisconsin, while Governor Sleeper of 
Michigan and Edge of New Jersey advocated industrial schools and 
practical education. Another means was proposed by Governor 
Manning of South Carolina by correcting illiteracy. Second only to 
Louisiana in having the greatest percentage of illiteracy of any state, 
Governor Manning argued for a constructive program for South Caro- 
lina, in wiping out this foe of Americanization. Governor Larrazola 
proposed a law compelling corporations to establish schools for teach- 
ing language, reading and writing. A department of Americanization 
is urged as a necessity in Connecticut by Governor Holcomb. Ameri- 
canization, he said, “is fundamentally a matter of self defense and self 
preservation, and not one merely of sentiment or charitable impulse.” 
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Teaching in English in the public schools is complementary to Amer- 
icanization. Governor Goodrich of Indiana recommended legislation 
to make all teaching in the public schools in English: He said: “If 
we are to think as Americans, act as Americans and ever make this 
truly a nation in heart and soul, it can only be through the teaching of 
a common tongue to our children.” In general, the governors advo- 
cated teaching in English only in the elementary or common schools, 
which would be the first eight grades. As an optional subject in the 
high schools the German language was not questioned. 


Red Flag. The red flag, Bolshevism and the I. W. W. movement 
were generally discussed with means to rid the states of themenace. The 
governors of West Virginia, Massachusetts, Minnesota, Montana and 
Iowa proposed legislation prohibiting the display of the red flag. Gov- 
ernor Stephens of California and Governor Lister of Washington 
discussed the Industrial Workers of the World. The former insisted 
that “they must be suppressed with a determined hand” by “strin- 
gent legislation.” Governor Robertson suggested.that: “The owner- 
ship of a home is the surest antidote for anarchy and its legitimate 
spawn, more familiarly known as I. W. W., Bolshevik, and red card 
socialism.” While no definite plan was set forth as a means of stop- 
ping this menace, the governors proposed a strengthening of the ex- 
isting laws and the enactment of new ones to meet the emergency. 
Among the new laws recommended it was proposed to define the crimes 
of sedition, disloyalty and sabotage. 


Militia. The question of a state militia was discussed by many of 
the executives. The pith of the subject resolves itself into the ques- 
tion of a force to maintain internal order. State police or constabu- 
lary and home guards have beén organized in some states to fill the 
place formerly held by the militia. Governor McKelvie would have 
the militia only for war purposes and not as a means of defense against 
anarchy and internal disorder. Governor Smith made the problem 
of the militia the subject of a special message to the legislature of New 
York. Until a settlement of the question is made by the national 
government, little can be done by the states as units. The creation 
of a state police force was advocated by the governors of Idaho, 
Oregon, Utah, Washington and West Virginia. 


Military Training. Together with the militia comes the question 
of military training in the schools and colleges. The majority of the 
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selected by the state convention of the party whose presidential ticket 
executives advocated some kind of military training, with the emphasis 
placed upon the physical value to the young manhood of the nation. 


War Histories. Reviews of the parts played in the war by the dif- 
ferent states make up an important part of the messages. With a view 
to citing reasons for memorials, health precautions, and reconstruc- 
tive programs, these histories are a valuable addition to the importance 
of the addresses. The state councils of defense were eulogized by 
many of the governors, and appropriations were requested to pay for 
the work done, and for continuing the institution until the need for it 
was no longer felt. 


Health Measures. As one of the most important reconstruction prob- 
lems, the health of the returning soldiers and the men of the country 
received unusual attention. The restriction of venereal diseases and 
the eradication of tuberculosis are vital questions emphasized by the 
governors of at least a dozen states. Again, no definite program is 
mapped out, but a constructive crusade against these diseases was 
advocated together with active coöperation with the national govern- 
ment in the work already in progress. 


Among the proposed recommendations not directly connected with 
the war were the following: 

Constitutional Changes. The governors of California, Kansas, Mis- 
souri, Texas and Washington recommended that the question of call- 
ing constitutional conventions be submitted to popular vote. In Illi- 
nois, where the vote has been taken, the:governor asked that steps be 
taken to provide for the convention. Governor Goodrich of Indiana 
recommended that all pending proposals to amend the state constitu- 
tion be rejected; and that certain other amendments be approved by 
the legislature for reference to the legislature of 1921. The governor 
of Texas urged the adoption of a constitutional amendment provid- 
ing independent support for the state university. o 


Consolidation. The consolidation of state offices in the interest of 
efficiency and economy and the adoption of the short ballot was recom- 
mended by the chief executives of Indiana, Idaho, Minnesota, Nevada, 
New York, North Carolina, North Dakota and Vermont. A central 
purchasing agency was advocated in Arkansas, Michigän, Montana 
and Wyoming. 
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Budget. The growing support for an effective budget system was 
evidenced by the recommendations for the establishment or develop- 
ment of a state budget by the governors of twelve states—Arkansas, 
Colorado, Idaho, Maine, Michigan, Nevada, New Hampshire, North 
Carolina, South Dakota, Texas, Washington and Wyoming. 


Health and Social Insurance. The governors of New York, New 
Jersey and Wyoming recommended the passage of appropriate laws 
providing for the establishment of a system of health insurance, and 
the governors of Indiana and Maine urged the investigation of the 
whole question of social insurance. The employment of full time 
health officers by towns, cities or districts was urged in Maine, Michi- 
gan, Ohio and Wyoming, and compulsory health supervision, dental 
and medical examination and treatment of school children, together 
with physical exercises, playground activities and child hygiene in 
Kansas, Maine, New Jersey and South Dakota. 


Child Welfare. More stringent laws to regulate the hours of em- 
ployment of children, child welfare and conservation and the health 
of children were recommended by the governors of Colorado, Minne- 
sota, New York, North Carolina, South Carolina, Texas, Connecticut, 
New Mexico, Oregon, Rhode Island and South Dakota. 


Labor. The uncomfortable disturbances manifest in industrial 
quarters and the grave questions certain to emerge in the process of 
reabsorbing the multitudes of men in service led the governors of New 
Mexico and Oregon to urge the establishment of tribunals of concilia- 
tion as between capital and labor, and the governors of South Carolina 
and Rhode Island spoke with approval of the work of the existing 
boards in those states. 


Blue Sky Laws. The passage or strengthening of the blue sky laws 
was recommended in Maine, Oregon, Utah and Wyoming. 


South Dakota Program. The political program of South Dakota 
as recommended by the governor under the impulse given to the move- 
ment by the powerful nonpartisan league is one of outstanding and 
notable importance as an experiment in state socialism on a colossal 
scale. As outlined in the governor’s message the planks in this plat- 
form include the establishment and operation of a state cement plant; 
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the operation of the coal mines by the state; the creation of a terminal 
elevator and flour mills association with authority to buy, sell, store. 
and manufacture farm products; the establishment of an industrial 
commission with power to establish and operate public utilities; and 
authorizing the state to engage in building and operating packing 
houses, flour mills, terminal elevators and stock yards. 


Rural Life. The question of rural. life problems was given a con- 
spicuous place in many of the executive messages. The various as- 
pects of this question include the encouragement of agriculture, the 
distribution of farm products, speculation, price control and exces- 
sive profits, coöperation among farmers’ the establishment of depart- 
ments of agriculture, the establishment of farmers’ bureaus to provide 

- information as to prevailing market prices for farm products, agricul- 
tural education, courses in farm management and business organi- 
zation at state maintained colleges available to farmers, the determina- 
tion of the question as to what crops are suited to different parts of 
the state, the decrease of tenantry and increase in the ownership of 
farms, the settlement of soldiers and civilians on farms and town lots, 
the promotion of home ownership by the loaning of capital at low rates 
of interest and partial exemption from taxation, the improvement of 
rural schools, better communication by roads, proper school super- 
vision, state aid for rural schools and specially trained teachers for’ 
rural schools. Two interesting recommendations were made by the 
governor of Arkansas: (1) the control of malaria in the swamp land 
districts of the river bottoms so as to secure the settlement of soldiers 
on the farms; and (2) the purchase of motion picture machines to be 
used under the supervision of the department of education for exhibition 
purposes in rural communities. 

HaroLD A. EHRENSPERGER. 

Indianapolis, Indiana. 
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Congress—Passing Statute over President’s Veto—Meaning of “Two 
Thirds.” Missouri Pac. Ry. Co. v. State of Kansas (U. S. Supreme 
Court, January 7, 1919, 39 Sup. Ct. Rep. 93). It was contended by 
the plaintiff in this case that the Webb-Kenyon Act was never enacted 
into law since, after its veto by Pres’dent Taft, it was passed in the 
senate by a vote of two-thirds of the senators present which was less 
than two-thirds of the total membership of that body. It was urged 
that a statute may be constitutionally passed over the President’s veto 
only by two-thirds of the duly elected members of each house of Con- 
gress, a two-thirds vote of a quorum of each house being insufficient 
for that purpose. It is somewhat remarkable that'this question should 
never before have been raised in the Supreme Court. While asserting 
that the case might be disposed of by referring to the unvarying practicg 

` which has thus far prevailed and which has never required more than 
two-thirds of a quorum to override the presidential veto, the court 
proceeded to state its reasons for acquiescing in that view: 

First, the “context leaves no doubt that the provision was dealing _ 
with the two houses as organized and entitled to exert legislative power,” 
or, in other words, the same body, a quorum of each house, which has 
power to pass laws has also the power to override a veto by a two-thirds 
vote. Second, this view is supported by the tenor of the discussions 
in the Convention of 1787 and also by the construction which has been 
placed upon similar provisions in state constitutions. Third, the re- - 
quirement of two-thirds majority of both houses to pass a law over the 
President’s veto is couched in language which is identical with the lan- 
guage of the clause providing that “the Congress; whenever two-thirds 
of both Houses shall deem it necessary, shall propose amendments to 
this Constitution” so that the practice in regard to the amending clause 
is applicable to the veto provision. The court reviews at this point 
the cases in which amendments have been submitted by a vote of two- 
thirds. of a quorum of both houses instead of two-thirds of the entire 
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membership. The strongest precedent is, of course, the proposal of 
the first ten amendments which the journals of the respective houses 
indicate to have been in each case by two-thirds of the members present. 
Since this action was taken by a senate and house of representatives 
containing many members both of the convention which drafted the 
Constitution and the conventions which ratified it, and since the suffi- 
ciency of the vote was not questioned, it is fair to assume that this 
first construction of the two-thirds requirement coincided with the in- 
tentions of those who framed it. The question arose on several 
later occasions and was always disposed of in the manner. just 
indicated and such action has met with the approval of our most 
distinguished statesmen. Fourth, the courts of several states have 
been asked to settle the precise question which is raised in this 
case in interpreting the veto provisions of state constitutions and 
their decisions have uniformly held that in the absence of express 
command to the contrary the two-thirds majority necessary to 
override a veto is two-thirds of a quorum of each house of the legislature. 

Special interest attaches to this case at the present time since press 
reports indicate an intention upon the part of those opposed to the eigh- 
teenth or prohibition amendment to attack its validity on the ground 
that the vote in the senate in favor of its submission for ratification was 
a two-thirds vote of the members present and not two-thirds of the full 
Membership of that body. While this question was not raised directly 
in the case under discussion it is perfectly clear from the opinion of the 
court that any such attack upon the prohibition amendment would 

not succeed. 


Criminal Law—Kidnapping and Deportation—Jurisdiction of Fed- 
eral Courts. United States v. Wheeler (U. S. District Court, December 
2,1918, 254 Fed. 611). This prosecution, known popularly as the “ Bis- 
bee Deportation Case,” followed the deportation of 221 members of 
. the Industrial Workers of the World from Bisbee, Arizona, to the state 
of New Mexico in July, 1917. The case seems to have been brought in 
the United States distriet under the federal statutes because of the local 
prejudice in favor of the defendants which made their conviction for 
admitted violations of the statutes of Arizona seem improbable. An 
indictment composed of numerous counts sought to set forth various 
violations of the federal statutes but the court failed to find that any 
offense against the United States had been committed. It was charged 
that the defendants had conspired to interfere with the rights of such 
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of the deported men as were subject to the selective draft by forcibly - 
removing them from the districts in which they were registered; but 
the court pointed out that neither the Selective Service Act nor the 
regulations promulgated under it required a registrant to remain in his 
permanent home until drafted, nor did absence from home in any way 
prejudice the rights of such registrant. The other counts of the indict- 
ment seemed capable of being merged in the charge that the defendants 
had violated section 19 of the Criminal Code of the United States which 
makes it a felony to “conspire. to injure, oppress, threaten, or intimi- 
date any citizen in the free exercise or enjoyment of any right or privi- 
lege secured to him by the Constitution or laws of the United States.” 
This section, the court held, should be construed to mean the same that 
it meant when it was enacted in 1870: namely, “ to protect the politi- 
cal rights of citizens of the United States in the several states, and not 
their civil rights as mere persons, residents or inhabitants,” and con- 
sequently no offense against the provision in question had been com- 
mitted. -The only provisions of the Criminal Code of the United States 
which forbid kidnapping are those which have been passed in pursuance 
of the authority of Congress to legislate against slavery and are, there- 
fore, inapplicable in the present case. The fact that it may not be pos- 
sible to enforce the laws of Arizona against kidnapping gives the fed- 
eral courts no jurisdiction of this prosecution in view of the fact that 
no federal statute has been violated. g 


Criminal Law—Intent to Violate the Law—N ecessity of Overt Act: Proc- 
tor v. State (Oklahoma, Criminal Court of Appeals, December 28, 
1918, 176 Pac. 771). An Oklahoma statute of 1913 provided under pen- 
alty that it should be unlawful for “any person to rent to another or 
keep a place with the intention of, or for the purpose of manufacturing, 
selling, bartering, giving away, or otherwise furnishing” intoxicating liq- 
uor. The indictment against Proctor failed to charge him with the un- 
lawful possession or furnishing of intoxicating liquor but merely charged 
the unlawful intention prohibited by the act. The court held the statute 
void as a violation of due process of law. In order to constitute a crime 
there must be some omission or commission and mere intention to violate 
the law in the future unaccompanied by any overt act cannot be made a 
crime. The legislature has therefore penalized a lawful act. This is 
in excess of its authority inasmuch as it amounts to an invasion of the 
constitutional rights of the accused. 
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Ex Post Facto Law— Statute Admitting Women to Jury Service. People 
v. Gibson (California, District Court of Appeal, December 18, 1918, 
178 Pac. 338). It is held in this case that a law allowing women to serve 
on juries was not ex post facto as applied to one who committed a crime 
four days before the law went into effect and who was convicted by a 
jury composed partly of women. The question as to who among the 
citizens of the state should compose the juries is a purely procedural 
question and a statutory change in the qualifications of jurors cannot 
be regarded a change making conviction easier and is not, therefore, ex 
post facto when made after the commission of a crime. 


International Law—Immunity of Unarmed Vessel in Public Service 
of Foreign Sovereign. The Roserie (U. S. District Court, November 
` 22, 1918, 254 Fed. 154). This was a libel against the Roseric alleging 
that it negligently collided with the libelant’s barge in New York harbor. 
The federal district court sitting in admiralty refused to exercise ju- 
risdiction over the Roseric. This refusal was grounded upon the fact 
that the vessel had been requisitioned by the British government for 
war service and was still in such service. The fact that its officers 
and crew are still in the employ of the owner is immaterial as is also the 
fact that the vessel is unarmed. It is in the actual service of a foreign 
sovereign and is as exempt from judicial process in the courts of this 
country as would be an English battleship. It is not the ownership of 
a vessel or instrumentality of a sovereign which exempts it from judicial 
process in the court of another country, but its actual appropriation to 
the use of the sovereign. This immunity is not based upon the theory 
that it may be safely accorded but upon the dignity and independence of 
the sovereign and the desire not to hamper him in the use of such 
instrumentalities. 


Interstate Commerce—Unlawful Evasion of Presidential Embargo. United 
‚States v. Metropolitan Lumber Co. (U. S. District Court, Novem- 
ber 30, 1918, 254 Fed. 335). At a time when the railroads, acting under 
the authority given them by the President through the director general 
of railroads, had laid an embargo upon the transportation of property 
with the exception of war supplies, the defendant secured the shipment 
by the Pennsylvania Railroad of a carload of lumber by causing the 
railroad to believe the lumber was for military purposes and was covered 
by government order. This prosecution was brought under the Elkins 
Act which prohibits under penalty the making or giving of “‘any undue 
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or unreasonable preference or advantage” to any person, locality, or 
particular description of traffic “in any respect whatsoever. . . ” 
It was urged in defense that the Elkins Act had been intended by Con- 
gress to apply only to discriminations or preferences in some way affect- 
ing the rates of transportation and should not be extended to cover the 
acts of the defendant in the present case. The court, however, held the 
law applicable, pointing out that the terms used are broad enough to 
embrace a “discrimination in the matter of transportation service, as 
distinguished from the compensation to be paid for such service.” The 
prosecution cannot be defeated by contending that no statutory pen- 
alty bas been provided directly applicable to violations of the embargo. 
The court further declared that the embargo was not illegal because it 
had not been submitted for approval to the interstate commerce com- 
mission, that the government control of railroads did not suspend the 
operation of the interstate commerce acts, and that the preference 
given to war materials in the terms of the embargo was a proper ex- 
ercise of the power to regulate the business of the railroads which the 
President had assumed as a war measure. 


Intoxicating Liquors—Construction of the Webb-Kenyon Aci—Liquor 
on Interstate Trains. State v. Frazee (West Virginia, November 15, 
1918, 97 S. E. 604). The defendant rode upon a train passing from 
one town in the state of Maryland to another town in the same state. 
To make this journey the train passed through a portion of the state 
of West Virginia. The defendant was intoxicated and had with him 
a suitcase containing liquor. He was put off the train at a West Vir- 
ginia station where he was arrested and finally convicted of violating 
the prohibition law of that state by bringing into it for personal use 
more than the amount of liquor which the law permitted. There was 
no question as to the validity of the state statute inasmuch as the Webb- 
Kenyon Act divests liquor shipped in interstate commerce for the pur- 
pose of violating the laws of any state of its interstate character and pro- 
tection. It was held, however, that the defendant had not violated the 
state law. He had not brought any liquor into the state of West Vir- 
ginia. “Where a person in good faith carries liquor on a train which 
passes through this state, but does not intend to use or sell, and does 
not use or sell the liquor while within its borders, and does not remove 
it from the train, so as to constitute a commingling with the general 
property of the state,” no law of the state has been violated. The court 
throws out the interesting suggestion that “transportation of liquor 
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through the state by automobile would more nearly constitute a com- 
mingling of such liquor with the property of this state than does trans- 
portation by train,” but does not suggest any reasons in support of this 
dietum. 


Intoxicating Liquors—Shipment in Interstate Commerce for Personal 
Use—Construction of “ Reed Amendment.” United States v. Hill (U. S. 
Supreme Court, January 13, 1919, 39 Sup. Ct. 148). The Reed amend- 
ment to the Post Office Appropriation Act of March 3, 1917, forbade 
under penalty the sending through interstate commerce intoxicating 
liquors except for “scientific, sacramental, medicinal, and mechanical 
purposes,” into any state or territory the laws of which prohibit the 
manufacture and sale of such liquors for beverage purposes. The de- 
fendant brought into the state of West Virginia from Kentucky a quart 
of liquor for his personal use. The statutes of West Virginia prohibit 
the manufacture and sale of intoxicating liquor, but allow any person to 
bring into the state not more than one quart of such liquor for personal 
use within any period of thirty days. He alleged, and it was not denied, 
that he had not violated the West Virginia Statute, and contended that 
the Reed amendment was not intended by Congress to prohibit ship- 
ments of liquor into states unless such shipments were in violation of 
state law. The court, therefore, should so construe the amendment 
as to give effect to this purpose. The court refused to adopt this nar- 
row view of the act. “The meaning of the act must be found in the lan- 
guage in which it is expressed, when, as here, there is no ambiguity in 
the terms of the law.” The court recognized that in passing the Webb- 
Kenyon Act Congress had made unlawful only those shipments of liquor 
in interstate commerce which were to be used in violation of the law of 
the state into which they were sent. But in passing the Reed amend- 
ment Congress did not confine itself to such regulations of the inter- 
state shipments of liquors as are in aid of state police regulations; it went 
beyond that point and imposed restrictions more rigorous in character 
than those of some of the states which have legislated upon the subject. 
This it had the right to do by reason of its authority over interstate 
commerce. That congressional regulation of commerce “may take the 
character of prohibition, in proper cases, is well established by the de- 
cisions of this court;” and it is clear from the decision in case of Clark 
Distilling Co. v. Western Maryland R. R. Co. (242 U.S. 311, 37 Sup. Ct. 
180, 61 L. Ed. 326), in which the Webb-Kenyon Act was held con- 
stitutional, that the transportation of liquor in interstate commerce is 
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one of the “proper cases” for the exercise of the power of complete 
prohibition if Congress deems that prohibition desirable. Accordingly 
the restrictions imposed upon such traffic by the Reed amendment do 
not depend for their validity upon the existence of state laws relating 
to the subject and such state laws as conflict with its provisions must 
give away. 

Mr. Justice McReynolds filed a dissenting opinion in which Mr. Justice 
Clark concurred. This opinion declared that the Reed amendment 
was in no proper sense a regulation of commerce but was a direct inter- 
ference with the internal affairs of the state. It “opens possibilities 
for partial and sectional legislation which may destroy proper control 
of their own affairs by the several states. If Congress may deny liquor 
to those who live in a state simply because its manufacture is not ` 
permitted there, why may not this be done for any suggested reason— 
e.g. because the roads are bad or men are hanged for murder or coals are 
dug. Where is the limit?” 

Scrutiny of the Reed amendment and the opinion sustaining its 
validity -throws little light upon the problem of classifying this inter- 
esting exercise of the commerce power. It differs from the laws Congress 
has passed to aid the states in the effectuation of their policies regard- 
ing the control of the liquor traffic because it overrides those policies 
in many cases by imposing more rigorous restrictions. It cannot be 
classified with those acts closing the channels of interstate commerce 
to products which are deleterious to health or morals such as the Pure 
Food Acts and the White Slave Act, because it does not pretend to for- 
bid the shipment of liquor in interstate commerce except into states 
which forbid its manufacture and sale. It neither allows the states a 
free hand in regulating the introduction of liquor within ‘their borders, 
nor does it impose the same rule upon the introduction of such liquor 
into all states. 


Intoxicating Inquors-—Validity of State-Wide Prohibition under Con- 
stitution Providing for Local Option. Ex parte Myer (Texas, Court of 
Criminal Appeals, October 23, 1918, Rehearing November 27, 1918, 
207 S. W. 100). The constitution of Texas contains a provision direct- 
ing the legislature to enact a local option law. Such a law was enacted 
in 1876 and has been in force since. This case involved the validity 
of a recent statute establishing state-wide prohibition of the liquor traf- 
fic. : The court declared the law unconstitutional. The provision of 
the constitution above mentioned takes from the legislature all power 
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to control the liquor traffic in any other way than by local option. To 
allow the legislature to prohibit the liquor traffic would be to invest it 
with power to override the constitution. It was argued on rehearing 
that the prohibition act had been passed as an emergency war measure 
for the purpose of protecting soldiers stationed in the state from the 
evil conditions incident to the free sale of intoxicating liquor, and that 
this emergency called into being legislative power not otherwise avail- 
able. This argument the court rejected. ‘The federal government has 
ample authority to pass necessary regulations for the protection of its 
soldiers from vice without imposing on the states the necessity of vio- 
lating the provisions of their constitutions. Military necessity creates 
no power to violate a constitutional restriction, and to hold otherwise 
` would encourage the growth of a military authority which it was the 
purpose of this country in the European war to suppress. A vigorous 
dissenting opinion was filed contending that the local option provision 
of the constitution did not deprive the legislature of the right to use 
other methods of control since limitations on legislative power, especially 
the police power, should be invoked only when they are contained in the 
express words of the constitution. 


Labor Disputes—Rights of Employees—Injunctions. Truax v. Cor- 
rigan (Arizona, December 14, 1918, 176 Pac. 570); State v. Employers 
of Labor (Nebraska, November 30, 1918, 169 N. W. 717); Shinsky v. 
O’Neil (Massachusetts, February 4, 1919, 121 N.E. 790; Smith v. Bowen 
(Massachusetts, February 4, 1919, 121 N. E. 814). Perhaps no problem 
with which our courts have to deal presents greater inherent difficulties 
than that of the conflicting interests and rights of the employers, the 
employees, and the general public in labor disputes. As a consequence 
_ there are few problems, if any, in respect to which there is less judicial 
agreement either between the courts of different states or between the 
courts of the same state at different periods of time. The four cases 
named above reflect in general a point of view in regard to the legal 
rights and immunities of organized labor which may be said on the 
whole to be gaining ground in this country. 

The precise question raised in Truax v. Corrigan was the constitu- 
tionality of the section of the Civil Code of Arizona, 1913, prohibiting . 
the courts from issuing injunctions in labor disputes “unless necessary 
to prevent irreparable injury to property or to a property right of the 
party making the application, for which injury there is no adequate 
remedy at law, and such property -or property right must be de- 
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scribed with particularity in the application.” By virtue of this act 
the plaintiff’s petition for an injunction restraining the defendants from 
peacefully picketing his place of business and advertising the existence 
of a strike and the cause thereof to the detriment of the plaintiff’s trade 
and good will was denied. It was urged that the statute deprived the 
plaintiff of property without due process of law and denied him the 
equal protection of the law, because it legalized such peaceful picketing 
which has been held by the federal courts and those of many states to 
be illegal per se. It permitted the invasion of property rights. The 
court upheld the validity of the statute in question. Picketing which 
is peaceful, which advertises the causes of dispute between employees and 
their employers, and attempts by persuasion to induce persons not to 
trade with the picketed establishment, is not an unlawful invasion of 
the property rights of the employer. No employer has a right to require 
his employees to keep secret the fact that he has refused to meet their 
demands for higher wages or shorter hours. The statute does not 
legalize all picketing, it does not allude to picketing inso many words, 
but it makes the test of the legality of picketing or any other activity 
carried on in the course of a labor dispute the lawful or unlawful manner 
in which the act is done rather than a conclusive legal presumption that 
it is unlawful no matter how it is done. 

The case of State v. Employers of Labor grew out of labor disputes 
in the city of Omaha. The business men of the city organized in an 
effort to secure an “open shop” policy while the labor unions rallied to 
the standard of the “closed shop.” The attorney general of the state 
acting under the provisions of the anti-trust act forbidding restraints of 
trade, transportation, or commerce, sought an injunction restraining both 
sides of the dispute from a long list of specified acts tending to restrain 
trade, and providing finally that “the question of union or nonunion 
shops, whether advocated or contended for or against, by any of the 
defendants herein, be held in abeyance until the close of the present 
war.” The court refused to regard the activities of the employers or 
employees in behalf of the “‘open’’ or “closed ” shop as in any way un- 
lawful or properly subject to injunctive process. “Employers may 
legally agree with each other that they will not adopt the ‘closed shop’ 
principle, but will require any man employed to work upon the ‘open 
shop’ principle, or may counsel and advise with each other for that pur- 
pose. They have as much legal right to refuse to employ members of 
labor unions as such members have to refuse to work in an ‘open shop’ 
and the same legal right to adopt a course of conduct in concert.” The 
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business men were enjoined from conspiring to close or closing their 
places of business and from refusing to sell coal and building materials 
to the public. Certain acts of lawlessness on the part of certain of the 
labor unions were also enjoined. 

The case of Shinsky v. O’Neil upheld the right of employees to er 
into agreements with their employers imposing upon the employer the 
obligation to employ only, or to prefer, union men, so long as the union 
could furnish men. Such an agreement did not violate the rights of a 
man who had been expelled from a union and was therefore refused em- 
ployment or discharged by the employers who were parties to that 
agreement. 

But while a closed shop agreement between employers and employees 
is legal and violates no rights of those not parties to it, it was held in 

. Smith v. Bowen that in the absence of such an agreement a strike to com- 
pel an employer to give all his work to the union was illegal. It is not 
only an invasion of the rights of the employer to determine for himself 
whom he shall employ but it is an invasion of the rights of nonunion 
men whose discharge from employment it was the object of the strike 
to secure. 


Suffrage—Extension to Women in Village Elections by Legislative Act. 
Spatgen v. O’Neil (North Dakota, November 2, 1918, 169 N. W. 491). 
By a statute of 1917 the legislature of North Dakota granted women 
the right to vote for presidential electors, certain county officers, all 
officers of cities, villages and towns (except police magistrates and jus- 
tices of the peace, and upon all “propositions submitted to a vote of the 
electors of such municipalities or other political subdivisions of this 
state.” The plaintiff was refused the right.to vote at a village election, 
the ground of the refusal being the alleged unconstitutionality of the suf- 
frage statute. The constitution of North Dakota has the customary 
provision establishing in general a male suffrage qualification. It fur- 
ther provides, however, that the legislature may extend the suffrage “to 
all citizens of sound mind and mature age without regard to sex” but 
requires a state-wide referendum on any such extension of suffrage. It 
also specifically confers the franchise upon women in school elections. 


It is admitted that the statute under review was never referred to the © 


voters of the state for approval or rejection. The court upheld the 
constitutionality of the law. It refused to pass upon the question 
whether or not the legislature has power to extend the suffrage for all 
officers and questions not provided for in the state constitution, a ques- 
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tion which was answered affirmatively in Illinois, Scown v. Czar- 
necki (264 Ul. 305, 106 N. E. 276) and negatively in Indiana, Board of 
Election Commissioners v. Knight (Ind., 117 N. E. 565). It based its 
decision upon the constitutional provision conferring upon the leg- 
islature broad powers of control over municipalities. It thereby limited 
the scope of its decision to the provisions of the act conferring municipal 
suffrage. In support of its view it alluded to a long line of cases hold- 
ing that the broad grant of power to the legislature to establish and 
maintain a school system carries with it the power to extend the school 
suffrage to women. It also referred to the recent Ohio case which 
held that a constitutional grant of home rule to cities gave them the 
power to fix the qualifications of municipal electors, State v. French 
(Ohio St., 117 N. E. 173). In various cases it has been held that the 
power of the legislature over municipalities is sufficient to warrant a 
deviation from the qualifications of voters set up by the constitution 
in providing for elections upon questions of public improvements. It 
follows, then, from these precedents and authorities that the legislature 
of North Dakota as an incident to its plenary power over minor munic- 
ipalities may extend to women the right to vote in elections of local of- 
ficers not provided for in the state constitution. 

Taxation—For Purposes Other than Revenue—Congressional Sup- 
pression of Trafic in Narcotics. Hughes v. United States (U. S. Cir- 
euit Court of Appeals, October 28, 1918, 253 Fed. 543); Fyke v. United 
States (U.S. Circuit Court of Appeals, December 10, 1918, 254 Fed. 225). 
Both of these cases raised the question of the constitutionality of the 
Harrison Narcotic Act, December 17, 1914. The first section of the 
act requires all dealers in narcotics to register with the collector of inter- 
nal revenue and pay a tax. The second section prohibits the sale or 
barter of the drugs except upon the written order of the person to whom 
they are sold made upon blanks furnished by the commissioner of inter- 
nal revenue. It was alleged that this second section was designed to 
suppress the drug habit and not to raise revenue and was, therefore, a 
police regulation not within the scope of congressional authority. In 
both cases the court upheld the validity of the law. It was held a nec- 
essary regulation incident to the power to tax. “The difficulties of 
subjecting the traffic to excise and preventing frauds on the revenue 
are obvious, and it was competent for Congress to bring the traffic into 
the open. Revenue from sellers, as provided for by that section (the 
first), could manifestly not be collected unless Congress had the power 
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to, and did in faet, punish the sale of the prohibited drugs by all persons 
except when made in conformity to the act.” Since the law bears a 
substantial relation to the raising of revenue the court, in the Hughes 
case, disclaimed any right to inquire into any other motives which 
Congress might have had in enacting the law. 
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The Russian Soviet Constitution, Among the results of the recent 
great war will be the appearance of a number of important constitu- 
tional documents. These will include new constitutions for existing 
states, such as Russia and Germany, new constitutions for newly-created 
states, such as Poland and the Slav republics, and an attempt to estab- 
lish at least a partial constitution for a world confederation. The 
first of these documents to be published, and one which contributes 
many new devices in government and new ideas in political theory, 
is the Fundamental Law of the Russian Socialist Federated Republic, 
adopted on July 10, 1918, by resolution of the Fifth All-Russian Con- 
gress of Soviets. This document assembles and coördinates the various 
declarations of rights and rules of government put forward after the 
establishment of the Industrial Republic in Russia in November, 1917. 
This fundamental law became effective when promulgated by the All- 
Russian General Executive Committee, and provides that it shall be - 
published by all organs of the soviet government, posted in prominent 
places in all soviet institutions, and studied in all schools and other 
educational institutions. 

The Russian constitution is somewhat longer, in its English transla- 
tion, than the Constitution of the United States. It is divided into 
six articles, seventeen chapters, and ninety sections. The articles are 
arranged as follows: I. Declaration of Rights of the Laboring and 
Exploited People; II. General Provisions (dealing with property, 
labor, education, church and citizenship); III. Construction of the 
Soviet Power (framework of central and local’ government); IV. Right 
to Vote; V. Budget; VI. Coat of Arms and Flag. 

About one-third of the document is concerned with the general prin- 
ciples upon which the soviet republic is based, and it is in this respect 
especially that the Russian state strikes out along new lines. The 
constitution provides for the transfer to national ownership of private 
property in land, forests, minerals, water power, agricultural imple- 
ments, and banks. Control by the workmen over the processes of 
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manufacture and transportation is established, as a step toward com- 
plete transfer of such utilities to the soviet republic. Universal obliga- . 
tion to work is created; and workers are to be armed under a system of 
compulsory military service, but nonworkers are to be disarmed to 
prevent the restoration of the capitalist system. 

The constitution is unique in that it lays down certain principles of 
foreign policy. It opposes secret treaties, urges peace without annexa- 
tions or indemnities, disapproves the exploitation of colonial popula- 
tions, and favors the independence of Finland, the right of Armenia to 
self-determination, and the withdrawal of troops from Persia. : It 
approves the annulment of foreign loans, at least “until the final victory 
of the international workers’ revolt against the oppression of capital.” 
All peace treaties must be ratified by the All-Russian Congress. 

The new Russian state is a federal union of an extremely loose type, 
being scarcely more than a confederation of local republics. Each 
local soviet, urban or rural, is authorized to organize itself as local 
conditions make desirable, to combine with neighboring local units into 
autonomous regional unions, and to decide for itself whether or not, 
and on what terms, it wishes to participate in the federal union. This 
leaves to the local units powers unheard of in other federal states, in 
which the decision in case of dispute between central and local agencies 
is decided by an organ of the central government, and in which the 
conditions on which local units become members of the federal union 
are definitely prescribed. Sovereignty in the Russian state, there- 
fore, lies in the local soviets, or committees of delegates chosen by the 
local industrial, military, and professional groups, and secession of the 

}local units from the federal union is definitely permitted. 

When compared with the usually accepted ideas of political organi- 
zation, the Russian constitution offers many points of interest. To 
the student of government, the survey of any constitution centers 
around: (1) the method of its creation; (2) the method provided for 
its amendment; (3) the framework of government established, includ- ` 
ing the subdivision of governing machinery into executive, legislative, 
and judicial organs, and into national and local organs; (4) the powers 
of the various organs of government; (5) the civil liberties tuaranteed 
to individuals against governmental encroachment; (6) the provisions 
concerning citizenship, or membership in the state; and (7) the pro- 
visions concerning suffrage, or individual share of political authority. 

An analysis of the Russian constitution along these lines gives the 
following results: 
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1. The Russian constitution was adopted by a general congress of 
representatives from the local committees. It was not conferred upon 
the people by a ruling monarch, nor referred to the local units for rati- 
fication, nor submitted to a popular referendum. The national assem- 
bly that created it was of revolutionary origin. 

2. Section 51 provides that the amendment of the fundamental 
principles of the soviet constitution is under the sole jurisdiction of the 
All-Russian Congress, the body that created it. i 

3. The framework of government created by the constitution is rela- 
tively simple. Those who work elect delegates to the local soviets, 
the number of deputies corresponding to the population—in cities 
one for every thousand inhabitants, in smaller places one for each 
hundred. The local soviets, which meet weekly or bi-weekly, choose 
executive committees and send delegates to assemblies for larger areas— 
rural districts (volost), counties (uyezo), and provinces (gubernia). 
There is also a regional (oblast) assembly, of representatives from the 
city and county assemblies. Finally there is the All-Russian Congress, 
or assembly of soviets, constituted by delegates from the city soviets 
and provincial assemblies, or, if the provincial bodies are not convoked, 
from the county assemblies. It will be noted that the delegates from 
the rural areas to the national congress are chosen indirectly; while 
the city soviets not only elect delegates directly but are also represented 
in the provincial assemblies. 

The All-Russian Congress of soviets must meet not less than twice a 
year. With one delegate for every 125,000 population, it contains 
about 1400 members, an unwieldy body for transacting business. 
It therefore elects an executive committee of not more than 200 mem- 
bers, which exercises the supreme power of the republic between meet- 
ings of the All-Russian Congress. It directs and coördinates the work 
of the local soviets, passes laws, and appoints and controls the council 
of commissars, or heads of administrative departments. Of these 
. there are seventeen, including the usual cabinet departments, though 
the portfolios of social welfare, national supplies, state control, and 
national economy are somewhat unusual. Each commissar is aided by 
a committee, the members of which are appointed by the body of 
commissars. No judicial department is provided for. The govern- 
ment is thus of the cabinet type, without a distinct premier, the cabi- 
net being responsible, individually and collectively, to the All-Russian 
Executive Committee, or parliament, which in turn is responsible 
periodically to the All-Russian Congress, or national convention. 
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4. The distribution of powers gives to the central government au- 
thority over foreign policy, boundaries, both interior and exterior, 
cession of territory, admission of new members and secession, weights, 
measures, and money, loans and commercial treaties, taxation and the 
budget, the army, judicial organization and procedure, and citizenship. 
The local soviets are authorized to carry out the orders of the higher 
organs, to raise the cultural and economic standards of their people, 
and to decide questions of local importance. In finance, the local 
soviets levy taxes for local needs, and if necessary apply for subsidies 
from the central government. Local finance estimates must be ap- 
proved by the central government, and funds received from them must 
be used for the purposes specified. The All-Russian Congress or the 
All-Russian Central Executive Committee determines what matters 
of income and taxation belong to the state budget and what belong 
to the local soviets; they also set the limit of taxes. 

5. Civil rights provided for include separation of church and state 
and of church and school, freedom of conscience, with the “right of 
religious and irreligious propaganda accorded to each citizen,” freedom 
of expression, including the socialization of the press and the free cir- 
culation of printed material, freedom of assembly, including the fur- - 
nishing of halls, with light and heat, by the government, right of peas- 
ants and workers to unite and organize under government aid, right 
to free education, right of workers to bear arms, right of aliens to seek 
refuge from political or religious oppression, and the right of freedom 
from discrimination because of racial or national connections or of 
class distinctions. In comparison with the civil liberties with which 
we are familiar, the Russian Bill of Rights omits the guarantees con- 
cerning habeas corpus, methods of trial and punishment, and the rights 
of private property: - 

6. The local soviets are authorized to grant citizenship without 
complicated formality to all persons who work. 

7. The right to vote and to hold office is conferred upon persons of 
# both sexes who have reached the age of eighteen, who are engaged in 
labor that is productive and useful to society, or who are employed . 
in the soviet army or navy, or who have lost their capacity to work. 
Resident aliens possess full political rights if engaged in labor. The 
following classes are excluded from the suffrage: persons who employ 
hired labor for profit or who have private incomes ; without working, 
private merchants or brokers, clergy, agents of the former police, 
members of the former dynasty, persons under guardianship or who 
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have been legally declared mentally deficient, and persons who may be 
temporarily deprived of their political rights by soviet action. Elec- 
tions are held at such times as the local soviets determine, and dele- 
gates chosen may be recalled at the pleasure of the soviet, which there- 
upon calls a new election. The principle of instructed representation 
is apparently followed, delegates chosen being expected to carry out 
the wishes of their constituents under penalty of recall. 

Aside from the socialization of property, the most fundamental T 
ture of the system, several experiments in political organization are 
attempted in the new constitution. Among these are the restriction of 
“political rights to those engaged in productive labor, and the basing of 

nen on industrial groups rather than on territorial units. 
These provisions are interesting, since they recognize the economic foun- 
dation of present day states and the importance of making political or- 
ganization correspond to the actual conditions of social organization. 
Similar manifestations may be found in the political activities of labor 
unions, especially in England, in the rapid spread of the principle of 
self-determination in industry, and in the rise of the theory of guild 
socialism as a basis for a revised conception of sovereignty. However 
these new doctrines may be considered, they at least compel a re- 
valuation of our former political concepts. 

How the Russian constitution, in case it survives, will work in actual 
practice remains to be determined. No constitution ever works 
out in just the way that its founders expected. Old traditions and in- 
stitutions reappear in new forms, and unforeseen conditions compel 
growth along lines not originally anticipated. To this general process 
the new constitution of Russia will be no exception. 

” RAYMOND GARFIELD GETTELL. 


Amherst College. 


Proposed Administrative Reorganization in Great Britain, We 
may still assume that the principal political effect of the war will be 
the enlargement of popular control over the agencies of government. 
Second only to this, however, is likely to be the development of more 
economical and efficient administration. The exigencies of war have 
put the older administrative organization and procedure in the various 
countries to the supreme test; greaf tasks of administrative recon- 
struction have been carried out with an expeditiousness unknown 
in times of peace; the experience of even a few tense years has dem- 
onstrated the permanent value of many of the newer arrangements; 
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unprecedented fiscal burdens will cause it to be more than’ ever in- 
sisted upon that for every dollar spent full value shall be received. 
Unhappily, popular government is not noted for securing adminis- 
trative efficiency; considered merely as the controlling force in ad- 
ministration, autocracy has not a few advantages over it, at least of 
a technical, mechanical sort. Of itself, the recent doubling of the 
electorate in Great Britain would not, for example, be expected to 
improve the nation’s administrative system in any way. On account, 
however, of the very unusual circumstances that have recently ex- 
isted, and must long continue, we may reasonably expect that the 
popularization of government and the betterment of administration 
will for once go along together. 

Indicative of the trend toward improved administration is an in- 
teresting state paper published within recent months in Great Britain 
under the title, “Report of the Machinery of Government Committee 
of the Ministry of Reconstruction (Cd. 9230).” The machinery of 
government committee was appointed in July, 1917, to “inquire 
into the responsibilities of the various departments of the central ex- 
ecutive government, and to advise in what manner the exercise and 
distribution by the government of its functions should be improved.” 
The eommittee’s members included, among others, the secretary of 
state for India (Mr. Montagu), Sir Robert Morant, and Mrs. Sidney 
Webb, with Lord Haldane as chairman; and, save at one or two minor 
points, its report was concurred in unanimously. 

The document falls into two parts. The first deals with the general 
principles of executive and administrative organization; the second 
takes up, in more detail, the ten main branches or divisions among 
which, in the committee’s judgment, the work of administration ought 
to be allotted. Before discussing administration per se, however, 
the committee considers at some length the present and future status 
of the cabinet. First it enumerates the essential functions of that 
body, as follows: (1) final determination of the policy to be submitted 
to Parliament; (2) supreme control of the national executive in ac- 
cordance with the policy prescribed by Parliament; and (3) continuous 
coördination and delimitation of the activities of the several depart- 
ments of state. For the proper performance of these functions certain 
conditions are declared to ‚be desirable: (1) the cabinet should be much 
smaller than in the pre-war period, perhaps twelve, though preferably 
ten; (2) it should meet frequently; (3) it should be supplied, in the 
most convenient form, with all the information and material neces- 
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sary to enable it to arrive at expeditious decisions; (4) it should make 
a point of consulting personally all of the ministers whose work is 
likely to be affected by its decisions; and (5) it should have a sys- 
tematic method of making sure that its decisions are effectively carried 
out by the several departments concerned. 

The committee considers that the war cabinet of the past two years 
will not be adequate under peace conditions, but that certain of its 
better features ought to be preserved. One of these features is its 
small membership; another is the practice of appointing a secretary 
charged with the duty of collecting and putting into shape the cabinet’s 
agenda, of providing the information and material necessary for its 
deliberations, and of drawing up records of the results for communi- 
cation to the departments concerned. Much emphasis is laid upon 
the desirability of more intelligent and systematic investigation as a. 
basis for governmental action, and in this connection it is strongly 
urged: (1) that in all departments better provision shall be made for 
research, inquiry and reflection before policy is defined and put into 
operation; (2) that for some purposes the necessary research and in- 
quiry shall be carried out or supervised by a department of govern- 
ment specially charged with these duties, but working in the closest 
collaboration with the administrative departments concerned with 
its activities; (3) that special attention shall be paid to the methods 
of recruiting the personnel to be employed upon such work; and (4) 
that in all departments the higher officials in charge of administration 
shall have more time to devote to this portion of their duties. 

The report gives careful consideration to the various bases on which 
executive and administrative functions may be distributed among the 
departments, to the conditions of coöperation among departments, 
and to the number of departments that may advantageously be main- 
tained. The best basis of distribution is held to be the nature of the ' 
service rendered, not—as has sometimes been proposed—the persons 
or classes to be dealt with. “It is impossible,” says the committee, 
“that the specialized service which each department has to render 
to the community can be of as high a standard when its work 
is at the same time limited to a particular class of persons and 
extended to every variety of provision for them, as when the depart- 
ment concentrates itself on the provision of one particular service only, 
by whomsoever required, and looks beyond the interests of compara- 
tively small classes.” As to interdepartmental coöperation, it is held 
that final and water-tight divisions of business among departments 
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cannot be made under the complex conditions of modern government, 
and that, accordingly, the principle of distribution mentioned must 
be reénforced, and if necessary qualified, by increased eoöperation of 
the departments one with another, barring mere duplication. It is 
. urged that in the organization of individual departments special im- 
portance should be attached to securing proper consideration of pro- 
posals for expenditure, unimpaired ministerial responsibility, coöpera- 
` tion with advisory bodies in matters that bring the departments 
into contact with the public, and the extended employment of qualified 
women. f . 

Finally, the committee arrives at the conclusion that all government 
business can advantageously be made to fall into one or another of 
ten main divisions, as follows: finance, national defense, foreign affairs, 


` research and information, production, employment, supplies, educa- - 


tion, health, and justice. It does not mean to say that there should 
be ten ministerial departments and’no more; indeed it suggests that 
the division of production might very properly be organized in at 
least three ministries, i.e., commerce and industry, agriculture and 
forestry, and fisheries. But if its ideas were to be carried out the pres- 
ent number of ministries would be notably reduced and those that 
survived would become substantially coördinate, on the plan of the 
ten executive departments in the national government of the United 
States. Already when the report was submitted the government had 
decided upon the creation of new ministries in two of the spheres of 
administration named. A bill for the establishment of a ministry 
of health was introduced by Dr. Addison on November 7; and five 
days later the same official announced in the house of commons the 
gradual transformation of the ministry of ‘munitions into a ministry 
of supplies. A bill for a ministry of ways and communications has also 
been presented. The creation of a ministry of justice has been advo- 
cated in some quarters; but the committee, feeling that this would in- 
volve an unnecessarily sweeping reallocation of duties, recommended a 
plan under which the functions of the central government in relation to 
justice would be divided between the lord chancellor’s department 
and the department of the home secretary, with a view mainly to 
relieving the lord chancellor of his present excessive burdens. 

In conclusion, the report emphasizes the danger that “a more efi- 
. cient public service may expose the state to the evils of bureaucracy, 
unless the reality of parliamentary control is so enforced as to keep 
` pace with any improvement in departmental methods.” In this con- 
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nection the committee alludes to the recent recommendations of the 
select committee on national expenditure, which aim at restoring and 
strengthening parliamentary control over the country’s finances; and 
it speaks with approval of the suggestion that Parliament should main- 
tain an increased watchfulness over the activities of the departments by 
means of a series of committees specially constituted for the purpose, 
and each exercising surveillance over a particular branch of admin- 
istrative work. . . EAO. 


Home Rule for India. The epoch-marking proclamation issued by 
Queen Victoria in 1858 announced to the people of India that they were 
to be admitted freely and impartially to political office. The auto- 
cratic bureaucracy of foreigners, culminating in the régime of Lord 
Curzon, when only about 4 per cent of the members of the Indian 
civil service were natives, was hardly a fulfillment of the spirit of this 
proclamation. Nor did the peoples of India consider it such. The 
spirit of unrest finally took shape in the Indian National Congress, 
founded in 1885, to give expression to the ideas of the educated, classes; 
and this body soon came to be regarded as the unofficial Indian par- 
liament. Each year it brought forward a list of ills which the gov- 
ernment of India as then organized could not hope to remedy. 

On the fiftieth anniversary of Queen. Victoria’s proclamation, Ed- 
ward VII’s government announced that the time had come to extend 
republican institutions, and to give satisfaction to the political aspira- 
tions of important classes—aspirations springing from ideas that had 
been fostered by British rule. The Morley-Minto reforms, embodied 
in the Councils Act of 1909, attempted “to blend the principle of 
autocracy, derived from Mogul emperors and Hindu kings, with 
the principle of constitutionalism derived from the British crown 
and parliament.” These reforms, although well received, increased 
rather than alleviated the unrest, for they gave the peoples of India 
a larger consultative voice in Indian affairs without making their 
voice count. Lord Morley openly declared that he had no desire to 
establish a parliamentary system in India. Fresh agitation arose, 
and with the advent of a new viceroy fresh hopes were inspired. In 
August, 1911, Lord Hardinge proposed reforms, urging “that the 
provinces be gradually given a large measure of self-government, 
until India should consist of a number of administrations, autonomous 
in provincial affairs, with the government of India above them all, 
possessing the power to interfere in cases of misgovernment, but 
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ordinarily restrieting its functions to matters of imperial concern.” 
Such a program provoked immediate and bitter opposition from the 
civil and military bureaucracy. It struck at the civil service, whose ` 
members enter automatically into the viceroy’s executive council some- 
what as members enter upon chairmanships under the seniority rule 
in Congress, and who could thus oppose a solid resistance to all reforms 
injurious to their traditions and interests. 

Far from fanning the embers of discontent, the outbreak of the 
world war stirred all India to a remarkable demonstration of loyalty. 
The services of every corps maintained by the twenty larger native 
states were placed at the immediate disposal of the government; and 
by the beginning of 1915 over 200,000 Indian troops were fighting on 
all fronts from East Africa to Flanders. At the same time, educated 
Indians began to ask what results this great war against autocracy 
would have for them; for as the Bishop of .Madras put it, “England 
could not fight for one set of principles in Europe and apply another 
in India.” The Government of India Act of 1915, a useful but color- 
less codification of previous legislation, gave no promise of substan- 
tial changes. 

At the annual session of the Indian National Congress in Bombay 
in 1915, a committee was authorized to frame a scheme for Indian self- 
government within the British Empire and to confer with a committee 
of the All-Moslem League with a view to joint action. The outcome 
was a complete agreement. In the following year 19 of the 27 elected 
members of the Indian legislative council presented a memorandum 
to the new viceroy, Lord Chelmsford, asking that India’s position. 
after the war be changed from one of subordination to one of com- 
radeship. This memorandum embodied many radical reforms, such 
as equal representation on the executive council, autonomous provin- 
cial governments, and immediate local self-government. These pro- 
posals were seized upon by the extremists of the National Congress 
and the Moslem League, and at the joint convention of these bodies 
at Lucknow in December, 1916, self-government for India was declared 
to be no longer a-distant goal, but an immediate aim. Both parties 
hailed the rapprochement between the National Congress and the Moslem 
League as the first visible sign of the birth of a united India. Mrs. | 
Besant was elected president of the next Indian National Congress; 
whereupon she started the inflammatory campaign for the Home 
Rule League which ultimately brought her into seclusion under the 
Defense of India regulations. 
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Great Britain was awake to the situation. In the imperial war 
cabinet which met in March, 1917, Sir S. P. Sinha, an Indian member 
of the viceroy’s executive couneil, and the maharaja of Bikaner, rep- 
resenting the ruling chiefs, were ineluded, and Lloyd George in his 
Guild Hall speech asserted that the loyal myriads of India should no 
longer be treated as subject races. With the publication of the Meso- 
potamia report came the realization that the disaster of General 
Townshend’s expedition was due to a great extent to the faulty ad- 
ministrative system of India. Action could be no longer delayed. 
Mr. Austen Chamberlain, seeretary of state for India, resigned, and 
on August 20, his successor, Mr. E. S. Montagu, gave in the house of 
commons what has been termed “the most momentous utterance 
ever made in India’s chequered history.” He announced the govern- 
ment’s poliey to be “an inereasing association of Indians in every 
branch of service, and the gradual development of self-governing 
institutions with a view to the progressive realization of responsible 
government in India as an integral part of the British Empire.” The 
following winter he went to India in person to confer with Lord 
Chelmsford and to ascertain the actual conditions. After interviews 
with scores of Hindu and Moslem delegations, the reading of countless 
memorials and petitions, and personal consultations with hundreds 
of officials, both British and Indian, the now famous Montagu-Chelms- 
ford report was submitted. This document of some three hundred 
pages, in two parts, first discusses the background and the existing con- 
ditions, and then sets forth the proposals of reform. 

Even an outline of these proposals is impossible here, but the four 
great principles Jaid down are: (1) there shall be popular ‘control in 
local bodies, and, as far as possible, independence of outside control; 
(2) in all provinces except Burma and the Northwest Frontier there 
shall be a legislative council, mainly elective, with some effective con- 
trol over the executive authorities at once, and with increased control 
as conditions permit; (3) the government of India must remain respon- 
sible to Parliament and supreme over the provinces in essential matters 
during the changes, but in the meantime the legislative council shall be 
enlarged, made more representative, and given greater opportunities 
of influencing the government; (4) as these changes take place, the 
control of Parliament and of the secretary of state over the govern- 
ment of India and the provincial governments shall be relaxed. 

A principal difficulty is the creation of an electorate capable of at 
least a rudimentary exercise of political judgment. The report sug- 
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gests a committee of five, two to be natives of India, to work this out 
on the basis of a broad franchise, with such communal and special 
representation as may be necessary. Such a committee, in connection 
with another on the allocation of governmental functions, is now at 
work in India under the general direction of Lord Southborough. The 
report also suggests several changes in the machinery of government: 
another Indian member to be added to the viceroy’s executive council; 
substitution for the present legislative council of a council of state 
(partly elected and partly nominated) of fifty members, and an Indian 
legislative assembly of about one hundred. members, two-thirds to be 
elected and one-third nominated; and for the native states a council 
of princes, as a permanent consultative body. It is also suggested 
that an inquiry into the operation of these plans be made after 
five years, and that periodic commissions be appointed by Parliament 
every twelve years to review the working of the new system as a whole. 
The report especially urges the increase of the native element in the 
publie services. í . 

Naturally, these fundamental proposals, affeeting as they do all 
classes of people from rajah to ryot, have encountered determined 
opposition both in Britain and in India. Of the 315,000,000 people 
in India it is asserted that 95 per cent are not fitted for responsible 
government. In a country where politics cannot be separated from 
religion, where the caste system condemns millions of “untouchables” 
to a life of degradation, how can any fair suffrage scheme be devised? 
Why impose a novel, “ diarchie’” system of government upon the prov- 
inces of India? Yet in spite of such criticism almost every member 
of the house of commons who has thus far taken part in the debates 
has advocated a further extension of Indian participation in the govern- 
ment. The verdict of the house of lords, although more critical, 
was on the whole favorable. Indian opinion is divided. Both the 
National Congress and the Moslem League have voted the proposals 
disappointing, while the mixed legislative council at Calcutta by an 
almost unanimous vote declared the proposals “a definite advance 
toward the progressive realization of responsible government.” 

In so far as the question of India entered into the British elections 


` of last December, it is manifest that the course mapped out by the 


coalition government has the backing of the electorate; and with the 
announcement of the new cabinet no appointment aroused greater 
surprise and interest than that of Sir S. P. Sinha as under-secretary 
of state for India. This statesmanlike Hindu, who has risen by 
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merit alone from the obscurity of an Indian village has also served 
as one of the delegates representing India at the Peace Conference at 
Paris. He has shared this signal honor with the maharaja of Bikaner, 
his colleague in the imperial war cabinet. 

The effect of Britain’s vision and new poliey in Indian affairs is evi- 
denced by the speech made by the maharaja of Gwalior at the close of 
the conference of the ruling princes and chiefs at Delhi in January, 1919. 
Referring to the reform proposals, he declared that they would bring 
in their train enhanced loyalty and contentment in India, and that 
the appointment of Sinha as under-secretary “furnished an example 
of true insight, great political imagination, and genuine honesty of 
purpose.” 

GRAHAM H. STUART. 

University of Wisconsin. 


NEWS AND NOTES 


PERSONAL AND MISCELLANEOUS 


EDITED BY FREDERIC A. OGG 


University of Wisconsin 


By vote of the executive douneil, the next annual meeting of the 
American Political Science Association will be held at Cleveland, Ohio, 
during the last week of December. The American Historical Associa- 
tion will hold its annual meeting at the same time and place. 


The auditing committee appointed by the executive council at its 
Baltimore meeting in December submits the following report: 

“We, the undersigned, have examined the check book, bank state- 
ments, and accounts of the American Political Science Association for 
the year 1918 and found them correct.” 

Rosert C. Brooks, 
Cryo L. Kine, 
CHARLES G, Fenwick. 


Dr. Leonard P. Fox, of the department of history and politics at 
Princeton University, has been appointed assistant professor of politi- 
cal science at the Carnegie Institute of Technology. 


President Frank J. Goodnow, of Johns Hopkins University, has 
been named as a member of a commission to frame a constitution for - 
Poland. President Goodnow was constitutional adviser to the Chinese 
republic when he was elected to the presidency of Johns Hopkins in 1913. 


Professor Chester Lloyd Jones, of the University of Wisconsin, has 
been appointed commercial attaché at Madrid. He will be on leave of 
absence until September, 1920. 


Professor Raymond G. Gettell, of Amherst College, will give courses 
in political science at Cornell University during the coming summer 
session, 
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Professor O. C. Hormell, of Bowdoin College, is on leave of absence 
for a period of six months. He has been assigned to the department 
of citizenship in the educational service of the Y. M. C. A. in France. 


‘Mr. William C. Dennis has received an appointment as legal adviser 
to the Chinese government. 


Mr. Dana G. Munro, whose book The Five Republics of Central 
America was published recently by the Carnegie Endowment, has been 
appointed assistant regional economist for Latin America. 


Professor Ernest Barker, of Cambridge University, England, will 
spend next year at Amherst College. He will offer courses in history 
and political science. 


Dr. William Roscoe Thayer, president of the American Historical 
Association, delivered a series of lectures at Brown University early 
this year on “The Doubts and Ideals of Democracy.” 


Professor C. C. Wheaton, of the law school of Louisiana State 
University, has been appointed to a professorship of law at the Uni- 
versity of Cincinnati. He will be succeeded at Louisiana by Mr. Ira 
S. Flory, a practicing attorney in New York City. 


Professor Jeremiah W. Jenks, of New York University, was assistant 
to the chairman of the aircraft production board on labor questions 
during the second half of 1917. In 1918 he was engaged on a special 
mission to Nicaragua as umpire of the Nicaraguan High Commission, 
on appointment of the department of state, in connection with the 

financial and monetary rehabilitation of Nicaragua. 


Dr. A. B. Wright, professor of political science at the University 
of Pittsburg, has been appointed acting dean of the School of Economics. 


Mr. Homer Talbot formerly in charge of the bureau of municipal 
information of the League of: Kansas Municipalities, has accepted the 
directorship of the state bureau of municipal information maintained 
by the New Jersey League of Municipalities. Dr. Edward T. Paxton, 
formerly of the University of Texas, who- acted as temporary secre- 
tary of the New Jersey league has returned to the Philadelphia bureau 
of municipal research. 
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Mr. Harrison Gray Otis, secretary of the City Managers Associa- 
tion, has joined the staff of the American City Bureau and will be in 
charge of a new city managers’ service bureau which has been established 
with a view to assisting municipalities in the adoption of the city mana- 
ger form of government, 


The American Civic Association, E. E. Marshall, acting secre- 
tary, has begun the publication of a bulletin entitled Civic Comment, 
in clipping sheet form, to be issued from time to time as occasion 
demands. l 


The Baltimore alliance of charitable agencies, in coöperation with 
the Woman’s Civic League, has begun the publication of a bulletin 
City and State (first issue, February, 1919), succeeding The Tann, 
formerly published by the latter organization. 


Major H. S. Person, director of the Tuck School of Administration 
and Finance of Dartmouth College, has returned from Washington, 
© where, as an officer in the Ordnance Reserve Corps, he dealt with prob- 
lems of organization in the various army corps. The most important 
single piece of work in his charge was a complete reorganization of the 
Signal Corps: 


Dr. Demetrius Kalopothakés, who was for many years connected 
with the American legation at Athens, has been in the United States 
in recent months. He delivered addresses at Harvard and the Mas- 
sachusetts Institute of Technology on ‘‘Greece in the Peace Conference.” 
Dr. Kalopothakés was long.a correspondent of the London Morning 
Post. 


The faculty of the Harvard Law School has announced the award 
of the Ames Prize to Professor Ernst Freund, of the University of 
Chicago, for his Standards of American Legislation. The prize, con- 
sisting of a bronze medal and a sum of not less than $400, is awarded 
for the most meritorious law book or legal essay written in the English 
language and published not less than one nor more than five years be- 
fore the award. In 1902 the prize was awarded to John Henry Wig- 
more, dean of Northwestern University Law School; in 1906 to Pro- 
fessor Frederic William Maitland of the University of Cambridge, 
England; in 1910 to John William Salmond, Solicitor-General of New 
Zealand; and in 1914 to Samuel Charles Weil of San Francisco, 
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Professor A. R. Hatton of Western Reserve University is giving the 
whole of his time as field agent of the National Short Ballot Associa- 
tion. During the current year he will spend twenty weeks under the 
auspices of the American City Bureau aiding chambers of commerce 
in inaugurating civic programs, involving the adoption of the commis- 
sion-manager plan of city government. He has recently aided the 
citizens’ committee at Memphis, Tennessee, in drafting a commis- 
sion-manager charter with the unusual feature of a council, or com- 
mission, of twelve, in recognition of the fact that Memphis is a larger 
city than any that has heretofore adopted the plan. 


The mayors of the cities of Missouri at their annual convention in 
January passed resolutions asking that a constitutional convention be 
called, and created a new constitution league. The Civic League of 
St. Louis recently organized a state constitution committee which has 
presented a formidable list of reasons for the adoption of a new con- 
stitution. The present constitution dates from 1875. Among the 
reasons assigned are the restrictions which the constitution places upon 
municipal home rule, the unsatisfactory nature of the provisions for 
the judiciary, the need of tax reform, and the desirability of introduc- 
ing the short ballot. 


- The national committee of one thousand for constructive immigra- 
tion legislation, Dr. Sidney L. Gulick, secretary, has prepared an elab- 
orate bill for the regulation of immigration and promotion of Amer- 
icanization. The committee proposes to carry on a nation-wide cam- 
paign in the interest of sane immigration restriction. 


The department of political science at the University of Minnesota 
has- under advisement the establishment of a bureau of state and 
municipal research. 


Boston University has recently been endowed with a “chair of Uni- 
ted States citizenship,” by a philanthropist who states his purposes 
as follows: “My idea is to develop a body of leaders especially trained 
in United States citizenship who will go out through this country as 
educators, statesmen, financiers, business men, and the like, to upbuild 
the foundations and bulwarks of our citizenship intelligently and pa- 
triotically, so that the masses of the people may come to have a gen- 
erally disseminated knowledge of the value, importance, a distinc- 
tiveness of their United States citizenship.” 
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Rhode Island has witnessed in recent months a renewed agitation 
for the abolition of the property qualification for voting. Aside from 
four southern states which have alternative property and educational 
qualifications, Rhode Island is the only state in which the property 
qualification persists. The only reason for its retention there is a parti- 
san one, arising from the advantage accruing to the Republicans from 
disfranchising the nonpropertied elements. 


Governor Stephens of California has appointed a committee on ef- 
ficiency and economy which is expected to report a plan of reorgan- 
ization of the state administration. The California taxpayers’ 
association has reported a scheme of reorganization which provides, 
among other things, that all department heads and chiefs of divisions 
shall be appointed by the governor and shall be directly responsible 
to him. Instead of a government consisting of approximately 120 
agencies of all kinds the plan offers a government of twelve compactly 
organized departments. 


The report of the Oregon consolidation commission, for which Pro- 
fessor J. M. Mathews of the University, of Illinois acted as expert in- 
vestigator, recommends the organization of the state administration 
into ten departments, in addition, to the governor, as follows: general 
adminstration and finance, law, taxation, education, labor, public health, 
agriculture, trade and commerce, public welfare, and public works and 
domain; and in addition the civil service commission and the state 
police. 


Several victories for the principle of proportional representation have 
been recorded in recent months. After failures in 1900 and 1910, the 
advocates of the plan in Switzerland succeeded in 1918 in carrying a 
constitutional amendment introducing the proportional principle in 
the election of members of the lower branch of the federal legislature. 
The system has also been adopted recently for the election of members 
of the lower house in New South Wales. It was used in the election 
of the Russian constitutional convention chosen subsequent to the ` 
abdication of the Tsar in 1917, and in electing the members of the more 
recent German and Polish conventions. It is also favored in the Czecho- 
slovak declaration of independence. Lord Bryce has accepted an 
honorary vice-presidency of the American Proportional Representa- 
tion League. i 


BOOK REVIEWS 


EDITED BY W. B. MUNRO 


Harvard University 


Recollections. By Jony, Viscount Morter. (New York: The 
Macmillan Company. 1917. Two volumes. Pp. x, 388; 
382.) 


Quite a series of reasons could be advanced, if necessary, to support 
the prediction that Viscount Morley’s Recollections, must, for a gen- 
eration to come or even longer, hold a unique place in the large and con- 
tinually increasing library of English political biography and remi- . 
niscences. Lord Morley’s career at Westminster, as its story is 
unfolded with much reserve in these pages, is without a parallel in the 
period from the days of the younger Pitt to those of Lloyd George. 
Then, in regard to the book itself, it stands in a class in which so 
far the entries are singularly few; for in the hundred and twenty-odd 
years from the revolution of 1688 to the beginning of the great war, 
only four British statesmen, who attained to world-wide fame, wrote 
and published their political recollections. Reminiscences of states- 
men in the second class, and of private members of the house of com- 
mons, can be counted by the hundred. But as far as can be recalled, 
without reference to the catalog of a library, the statement may be 
ventured that Brougham, Malmesbury, Russell and Morley were the 
only statesmen of front rank who wrote their own recollections of the 
world of politics at Whitehall and Westminster. 

Since Viscount Morley, in August, 1917, wrote the introduction to 
his Recollections, moreover, a new value and additional importance 
have accrued to them which even he could not then have fully foreseen. 
This new value is due to the great, almost startling, developments in 
the politics of the United Kingdom and in the politics of the British 
Empire, which have come since August, 1917. Four of these develop- 
ments are in the realm of English polities. A fifth concerns India. 
There, according to the facts set forth in Mr. Lionel Curtis’s recently 
published Letters to the People of India on Responsible Government, the 
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British government is confronted with a situation almost parallel to that 
which existed in the United Provinces of Upper and Lower Canada from 
1841 onwards, when Baldwin and Lafontaine and their contemporaries 
of the Liberal or Radical party were demanding the establishment of 
responsible or parliamentary government. 

The four developments in the United Kingdom which give a new 
interest to Lord Morley’s Recollections all manifested themselves at 
the general election in December, 1918. Three of them were in train 
before the election; but it was the election that impelled the people of 
the United Kingdom to the discovery that these developments had 
taken place, and to question themselves seriously regarding them, as 
well as regarding the portentous development in India. The election 
made four new conditions obvious. The Nationalist party in Ireland 
is of the past. It has only seven representatives in the new house of 
commons. The Sinn Feiners elected seventy-three representatives to- 
Westminster. They are in control of about five-sevenths of Ireland, 
and are demanding, not home rule, which from at least as early as 1874 
to 1918 was the demand of the Nationalists, but independence of Great 
Britain so complete as to admit of the establishment of a republic in 
Ireland. Finally, the old Liberal party, for the present at any rate, 
is in as serious a plight as the Nationalist party. Its representation 
at Westminster, by the fortunes of the election of December, 1918, 
was reduced to twenty-eight. Mr. George Lambert is the only member 
of the Asquith party of both long service and prominence in the party 
who survived the election; and when the new parliament assembled, 
it was the Labor party, with its sixty-five members, that was recognized 
as the leading group in His Majesty’s loyal opposition, and assigned 
to the benches immediately to the left of the Speaker’s chair. 

These new conditions give a new value to Lord Morley’s Recollec- 
tions. . They will impel students of contemporary British politics to 
turn to them with new interest; and for several reasons. The term of 
Lord Morley’s service at Westminster covers approximately the era 
of the Liberal party that so amazingly went to seed at the election in 
December. Its era began with the almost general movement of the 
Whigs to the Conservative party—the movement of 1881-1886—and 
ended with the defeat of Mr. Asquith and all the leaders of his party 
either by coalition candidates or by candidates of the Labor party. 
It would be useless to speculate on the future of the Liberal party. 
«One fact, however, is obvious. The era in the history of the Liberal 
party which began with the almost complete merger of the Whigs of 
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the old territorial governing class families with the Conservatives 
ended in December, 1918, and it is this era of the Liberal party with 
which Lord Morley is concerned in most of his political as distinct from 
his literary recollections. 

Furthermore, after Gladstone, no English statesman was more prom- 
inent in the movement for home rule than Lord Morley. He held 
only three cabinet offices. He was secretary for Ireland in the days 
of Gladstone; in the Liberal governments of the eight years that pre- 
ceded the war he was long secretary of state for India; and his last office 
was lord president of the council. Much of these two volumes is de- 
voted to Lord Morley’s service at the Irish and India offices; and all 
that the volumes carry concerning Ireland and India has, as has already 
been indicated, a new value in view of what would seem to be the 
epochal developments of the last two years in both these countries. 
In biographies, memoirs, letters, or recollections of English statesmen 
long in the front rank, it is natural to hope to find some revelations 
of the working of the political machinery at Whitehall and Westminster. 
The revelations in Lord Morley’s book of this character show how late 
in the life of Queen Victoria, the queen sought to impose in some 
matters her will on the premier. They also afford new evidence of 
the queen’s hostility to Gladstone. 

: EDWARD Porritt. 
Hartford, Conn. 


English Leadership. English Readings in Modern History. An 
Essay, by J. N. Larnep, with an Introduction by WILLIAM 
Howarp Tart; The Geographic Factor in English History, 
by Donatp E. Smu; English Contributions to Scientific 
Thought and the English Gift to World Literature, by GRACE 
F. CALDWELL. (Springfield, Mass.: C. A. Nichols Company. 
1918. Pp. vii, 400.) 


What may be described as the basis of English Leadership—a book 
to which, as will have been gleaned from the title, four writers con- 
tributed—is an essay written before the war by the late Mr. J. N. 
Larned, presenting the elaims of the English people to the gratitude 
of a democratie world. Mr. Larned, with whom the study of history 
had been almost a passion, realized that before everything else, the 
English have been conspicuously the leaders in the political civili-; 
zation of the world. Every notable feature of difference between the 
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modern and the ancient organizations and institutions of government, 
as Mr. Larned viewed these differences, carried the stamp of English 
origin or English shaping into practical form. Popular government 
by representation, deputized democracy, constitutionalized author- 
ity—these are almost universal in the social order today, because, 
as Mr. Larned recalled and emphasized, Englishmen found the way 
to success, and showed the way to the rest of mankind. In an essay 
that extends to nearly a hundred and twenty pages, Mr. Larned 
discussed the question why the English people have been the people 
to achieve so much for themselves in political civilization, and inci- 
dentally to help other peoples to achieve so much in the same univer- 
sally important realm. He discussed why the English people, so far as 
their own political civilization is concerned, have achieved success, and 
how they came to lead all other present day peoples in the creation of 
beneficent political civilizations. 

Outside Germany, there can, in modern times, nowhere have been any 
‘disposition to question the lead of the English in the realm of polit- 
ical civilization. None the less Mr. Larned’s essay—seemingly the 
last sustained piece of literary work that he did—is interesting, in- 
forming, and suggestive. It was well worth presentation in the per- 
manent form in which it has been embodied; and equally worth the 
valuable introduction of thirty-two pages written by Mr. Taft. The 
introduction by ex-President Taft is a well-considered and admirably 
expressed eulogy of the contributions of the English-speaking peoples 
to the political civilizations of the world. It is in much the same spirit 
as his article on Great Britain and the self-governing British dominions 
—the article entitled “Great Britain’s Bread upon the Waters’— 
which was published in the National Geographical Magazine, in March, 
1916; although in his introduction to Mr. Larned’s essay, Mr. Taft 
covers much more ground. 

EDWARD Porritt. 

Hartford, Conn. 


America and Britain. By ANDREW CUNNINGHAM MCLAUGHLIN, 
A.M., LL.D., F.R.Hist.S. (New York: E. P. Dutton and 
Company. 1918. Pp. 221.) 


This small volume of lectures is one of the by-products of the war. 
‚It is a book with a purpose; its character has been determined by its 
appeal. The lectures were intended for the general English public 
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rather than for the scientific world, and it is by this standard that they 
must be judged. The author frankly admits his admiration for Brit- 
ish institutions, but he does not allow his sympathies to affect his 
independent judgment. The entire treatment of the subject matter 
is characterized by candor, insight, and fair-mindedness. The book 
is indeed a rare combination of fragments of history, motal philosophy, 
belligerent zeal, and political idealism. In short, it voices the hopes 
and convictions of the American public in their appeal to the en- 
lightened conscience of the British nation. 

The first lecture gives a clear and satisfactory analysis of America’s 
early reaction to the war and the considerations which finally induced 
her to discard the historic policy of isolation and throw herself whole- 
heartedly and unselfishly into the struggle. 

The two following chapters on British-American relations consti- 
tute the main thesis of the book. Professor McLaughlin has been 
singularly tactful in handling this difficult topic. The English are by 
no means ignorant of their manifold national failings. Their sins 
are ever before them. It is seldom, however, that foreign criticism is 
brought home to them so forcibly and yet in such good taste as to af- 
ford no occasion for heart-burning on the part of any liberal-minded 
Englishman. But while the tone of the criticism is excellent, the treat- 
ment of the subject matter is much less satisfactory. It is passing 
strange that the author should have limited his discussion to the direct 
and immediate relations of England and America. He has apparently 
overlooked the fact that there is a British Empire and that Canada is 
a most important factor in the determination of almost all Anglo-Amer- 
ican questions. There are, in fact, three parties to the international 
relation, not simply two. The failure to realize this fact has seri- 
ously detracted from the value of the whole discussion. 

The lecture on the Monroe Doctrine follows the general line of 
Professor Hart’s treatment of this question. Historically it presents 
little that is new or distinctive. Its chief significance lies in the attempt 
to extend the Mobile interpretation of the Monroe Doctrine to the 

. entire world. The argument is interesting, though somewhat obscure 
and inconclusive. The author finds considerable difficulty in recon- 
ciling the principle of internationalism with the right of self-deter- 
mination, but he believes that a reconciliation may and will be found 
in the democratization of world relations. This democratic faith will 
soon be put to the test by the Peace Conference. It is interesting to 
observe in this connection that one at least of the South American 
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delegates at Paris has openly declared that he does not regard the Mon- 
roe Doctrine as compatible with the right of national independence or 
with a League of Free Nations. This aspect of the subject is certainly 
deserving of more consideration than the author has seen fit to devote 
to it. 

The last lecture in the series, “The Background of Ameriean Fed- 
eralisın,”’ is essentially different in character and subject matter from 
the earlier addresses. It is a strictly scientific presentation of an im- 
portant colonial question. This address, which has already appeared 
in the American PoLrticAL Science Review, is not so much out of 
place in this, series as might at first appear, inasmuch as the discus- 
sion of federal principles in the early American colonies serves to throw 
light upon some of the constitutional problems of the British Empire 
today. 

These brief studies, we may then conclude, are admirably adapted to 
serve the educational purpose the author had in mind. They can 
scarce fail to promote a better understanding on both sides of the At- 
lantie and awaken a keener appreciation of the essential unity of Anglo- 
American ideals. The lectures, it must be admitted, are of greater 
present political interest than of future scholastic value, but this fact 

‘does not in any way detract from their general usefulness. For a more 
critical and exhaustive presentation of the questions at issue, the stu- 
dent of diplomacy may turn to Mr. Beer’s recent work on The 
English Speaking Peoples. 

C. D. ALLIN. 

University of Minnesota. 


The Responsible State: A Re-examination of Fundamental Polit- 
ical Doctrines in the Light of the World War and the Menace of 
Anarchism. By FRANKLIN HENRY Gippines. (Colver Lec- 
tures, Brown University, 1918. Boston and New York: 
Houghton Mifflin Company. 1918. Pp. xi, 108.) 


These lectures comprise an unusually clear and interesting discus- . 
sion of some of the broader, more habitual problems relating to the 
basis and scope of state authority and duty. The author’s treatment 
of these questions seems, however, to be marred in some parts by de- 
fects in temper and method which cannot escape mention. Despite 
the broad title of the work and the comprehensive chapter headings, 
it would not perhaps be fair to complain that, in a brief series of lectures, 
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many important subjects within the fields indicated are overlooked. 
However, when the author, in bringing forward some particular ques- 
tion of state responsibility in order to set forth his views in the matter, 
selects for comparison or refutation only the obviously weakest alter- 
natives to his doctrines, it seems not unfair to suggest inadequacy of 
treatment at such points. For example, when he discusses the topic 
of distributive justice under the state, he is concerned with the prob- 
lem of inequalities in economic and cultural opportunity only in so far 
as to develop the familiar conclusion that, because of natural, con- 
genital differences among individuals, absolute or rigid equality in 
comfort and attainment is not a practicable ideal. In this way he 
ignores more significant proposals of those who, while freely acknowl- 
edging the differences in “biological heredity,” are concerned about 
inequalities, in status and opportunity, with which biological differ- 
ences have nothing whatever to do. 

It is perhaps far too soon to expect, even in academic quarters, 
judicious appreciation of the varieties of opinion which divided in- 
telligent and patriotic people in this country before our entrance into 
the war. Professor Giddings speaks broadly and confidently of men 
“who from the first day of August 1914 saw the situation as it was;” 
and he assumes that it was the “increasingly respectful attention” 
gained ‘throughout the country and at Washington,” by these ex- 
clusive patriots and prophets whom he has in mind (rather than 
interpretation and guidance from other sources) that finally brought 
our country “undivided” to the support of the war. 

But despite the several parts in which the mood of complacent il- 
liberalism prevails, the dominant or final tone of Professor Giddings’s 
discussion in these lectures is probably more fairly found in other parts. 
His criticism of the traditional metaphysical conception of absolute 
sovereignty, though made upon a basis now becoming familiar through 
the writings of Duguit, Laski and others, is stated with especial ef- 
fectiveness. His own definition of sovereignty might, however, be 
difficult to maintain against his test of applicability to concrete ex- 
perience. . His defense of universal military service is expressed in 
words less chauvinistic and arrogant than those we frequently hear. 
Finally, his full ‘acceptance of the “experimental policy” (comprising 
“experiments in coöperation, including so-called ‘syndicalism’ and 
local communism, experiments in the municipal ownership and con- 
trol of public utilities and of basic trades and industries, experiments 
in national ownership of railroads and mines”) as the only method 
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whereby the issues. between socialism and individualism can be resolved, 
should gain for him full credit for open-mindedness in regard to many 
political problems of chief and most immediate importance. 
The slip—‘‘John Hobbes” (page 29)—is quite uncharacteristic of 
the author. 
F. W. Coker, 
Ohio State University. 


The Metaphysical Theory of the. State: A Criticism. By L. T. 
HosHovse, D.Lit., Martin White Professor of Sociology in 
the University of London. (London: George Allen and 
Unwin, Ltd.; New York: The Macmillan Company. 1918. 
Ep: 156.) 


This volume, the substance of which was given in a course of lec- 
tures at the London School of Economies in the autumn of 1917, con- 
tains doubtless the most acute and thorough-going criticism of the 
Hegelian theory of the state that the great war has called forth. The 
author, in the dedication to his son, who was a lieutenant in the Brit- 
ish air service, lamenting the disabilities of middle age which prevent 
him from meeting the enemy’s Gothas in the air, devotes himself, by 
the tools and weapons which he can best use, to the same task of ‘‘mak- 
ing the world safe for democracy.” “In the bombing of London,” 
he says, ‘I had just witnessed the visible and tangible outcome of a 
false and wicked doctrine, the foundations of which lay, as I believe, 
in the book before me.’ 

‘It is not Hegel, or his German disciples alone, however, who are the 
objects of his penetrating criticism and attack. A considerable por- 
tion of the book is a critique of Bosanquet’s work, and particularly of 
` his Philosophical Theory of the State, in which is found perhaps the most 
clear and forceful presentation of the contemporary English version ` 
of Hegelian idealism. Bosanquet, it may be remarked, is about the 
only English idealist who has ventured publicly to-reiterate his ad- 
herence to a theory which’ has acquired such general opprobrium. In 
his work on Social and International Ideals which appeared in 1917 his 
doctrines are repeated in essentially unmodified form. These prin- 
ciples with all their implications are severely handled by the author. 
: The connection between Hegelian political theory and the irrespon- 
_ sible and unrestrained state action of the German government in recent 
` years has been frequently pointed out, and is too obvious to be ques- 
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tioned. But the student of the history of political theories recalls 
numerous instances of the misuse of political doctrines to justify ques- 
tionable political conduct. The social compact idea was a weapon at 
different periods in the hands of both the adherents of popular govern- 
ment and of monarchical absolutism. In the heat and passion of the 
present moment we are perhaps apt to. forget that Hegel and Fichte 
wrote for a generation and for a nation which needed above all else the 
strengthening of the sentiment of patriotism. That their ideas have 
been transmuted through Treitschkean and Bernhardian influence 
into the theoretical justification of the militaristic imperialism of con- 
temporary Germany is merely another illustration of the protean forms 
that any political theory is capable of assuming. Hobhouse, himself, 
though denouncing Hegel’s doctrine as “false and wicked,” admits 
that in the hands of T. H. Green it has been “transmuted into a phi- 
losophy of social idealism, a variant which has a value of its own;” 
while Karl Marx, working from the same Hegelian basis, developed a ' 
theory of internationalism. 

The Hegelian theory was doubtless a reaction against the excesses 
of the humanitarian and individualistic theories of the eighteenth cen- 
tury. To these Hobhouse would in essential respects return. While 
his criticism of Hegelian idealism is convincing, he offers no substantial 
constructive assistance toward the formulation of a new theory of the 
state which would meet the conditions of the age in which we now live. 

WALTER JAMES SHEPARD. 

University of Missourt. 


The Moral and Political Philosophy of John Locke. By STERLING 
Power Lamprecat. ‘(New York: Columbia University Press. 
1918. Pp. 164.) 


This excellent monograph will be welcomed by all serious students 
of John Locke, for though Locke’s chief contributions to thought were 
in the realm of epistemology, he ‘occupied an important place in the 
development of English ethical and political theory, and surprisingly 
little attention has been given by previous writers to this part of his 
work. Dr. Lamprecht has not only presented these aspects of Locke’s 
philosophy clearly, critically and fairly; he has also placed them in 
their proper historical setting by so much exposition as was needful of 
the views of his predecessors and contemporaries. In Locke’s ethics 
Dr. Lamprecht finds a rationalistic and a hedonistic tendency, while 
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his political philosophy is almost wholly rationalistie in its procedure. 
Locke’s a priori view of a state of nature determined in large part his 
conception of political rights; and some of his most important conclu- 
sions, such as that of the right of revolution and the limitations of that 
right, were based not upon “consequences” but on a consideration of 
the legal clauses of a, hypothetical agreement between a people and 
their rulers. In this respect Locke’s political theory is decidedly weak. 
One must, however, recognize the real advance he made upon the posi- 
tion of his predecessors, an advance which has given him the merited 
distinction of being the political philosopher of the English revolution. 
James Bissett Pratt. 
Williams College. 


The Political Works of James I. Reprinted from the Edition of 
1616. With an Introduction by CHarues Howarp Mc- 
Juwain. (Cambridge: Harvard University Press. Pp. cxi, 
345.) 


The department of government of Harvard University has selected 
for the first volume of a contemplated series of Harvard Political Clas- 
sics the Political Works of James I, now no longer generally accessible, 
except for a few striking excerpts in Prothero’s Select Statutes. “It is 
to be hoped that this first venture, provided with a learned and lumi- 
nous introduction, and withal so satisfying as to print and binding, 
may meet with such a reception as to encourage further productions 
in the field; for, as Professor Mellwain convincingly remarks: “The 
needs of a thorough student of the history of political thought can never 
be adequately met by mere fragments torn. out of the classical writings 
of the past, useful though such fragments may be.” Indeed, in the pres- 
ent instance, granted that he wrote all that appears under his name, 
one gains from reading the whole of the Basilikon Doron, the speeches 
to Parliament, and the other works here reprinted evidences of James’s 
wisdom, high-mindedness, nay, even of progressive views (e.g. pp. 
311, 312), which counteract, to some degree, the impression derived 
from his more commonly quoted extravagant utterances. 

Pedantic and grotesque as James I usually was, his views deserve 
particularly to be studied because of one profoundly significant issue 
which they reflected and another which they precipitated. His assertion 
of the divine right of kings in its most exaggerated form was but the final 
polish on a weapon which others had been forging since the Reforma- 
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tion to defeat the papal claims-to temporal power, while, moreover, it 
was the persistent flourishing of this weapon in controversies with his 
subjects that precipitated that subsequent conflict, the notable result 
of which was to secure for England a constitutional monarchy well over 
a century before any other European country. Itis a far ery from the 
erstwhile Kaiser Wilhelm II to poor James I—well-meaning and not 
without shrewdness but futile and infirm of purpose—yet the former, 
to the day of his downfall, clung to the same notion of divine right that 
resulted in the doom of the Stuart line, and both monarchs expressed 
their views with equal pretentiousness. Had the Hohenzollerns read 
from the past and ceased to cling to a political anachronism the course 
of history might have been altered. 

Professor Mellwain, sparing himself the pains of annotations to and 
commentaries on the text of the writings which he reprints, has de- 
voted his main energies to his introduction where he sets forth Jaco- 
bean problenis and contentions, as well as their background. While 
the findings are based on extensive reading of contemporary literature, 
enriched by thoughtful interpretation, one will, naturally, have to look 
elsewhere for many events and tendencies—outside the arena of polit- 
ical and ecclesiastical writings—which contributed to make the reign 
of James I so pregnant in results. A few notes might have been in- 
troduced to correct palpable errors in, the King’s historical allusions— 
for example, his attributing to the Lacedaemonians instead of to Zaleu- 
cus of Locri the requirement that men who introduced new laws should 
appear with ropes around their necks (p. 288) and assigning to the time 
of Charlemagne the close union between England and Scotland whereas 
it really dates from the time of Edward I (p. 302)—but such slips 
could hardly mislead the well-equipped reader to whom a work of this 
character would primarily appeal. 

u ARTHUR Lyon Cross. 
University of Michigan. 


Safe and Unsafe Democracy. By Henry Ware Jones. (New 
York: Thomas Y. Crowell and Company. 1918. Pp. 500.) 


The Valley of Democracy. By Merrepira Nicuotson. (New 
York: Charles Scribner’s Sons. 1918. Pp. 284.) 


Probably the book editor will forgive me for suggesting that Safe 
and Unsafe Democracy by Henry Ware Jones could have been more 
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entertainingly reviewed by Meredith Nicholson, author of The Val- 
ley of Democracy, and that The Valley of Democracy could have been 
more entertainingly reviewed by Henry Ware Jones. The Valley 
of Democracy is a pieture of the life and people of the Middle West, 
drawn with all the charm of.anovel. It visualizes the spirit of the Mid- 
dle West in the word ‘‘folksiness.” It smiles at the “panaceas and 
pancakes” of the Middle West; it dwells on the customs and manners 
of the ‘Middle West, past and passing, always with naive candor but 
never without sympathy; and it champions the robust character of 
the Middle West, taking pains to remind the easterner that the Mid- 
dle West is worth knowing and understanding and reckoning with. 
The book is broad ‘in outline and intimate in detail, from picnicking to 
` politics, from crowded streets to open prairies; for Mr. Nicholson is a 
westerner himself, and he is true to the west though he does not lose 
his perspective. And his perspective is this: : 

“The seeker of types is so prone to look for the eccentric, the fan- 
tastic (and I am not without my interest in these varieties) which so 
astonishingly repeat themselves, that he is likely to ignore the claims of 
the normal, the real ‘folksey’ ‘bread-and-butter’ people who are, after all 
the mainstay of our democracy.” 

So it is the bread-and-butter people that Mr. Nicholson draws for 
us, and not only in their relation to bread and butter, but also to science 
and literature and religion and social things and politics. And it is 
because he is “disposed to say that the most interesting thing about us 
is our politics” that a little journey by Henry Ware Jones through 
The Valley of Democracy seems so desirable. _ 

Mr. Jones is interested in nothing but politics in Safe and Unsafe 
Democracy. He has made an exhaustive study of American politics, 
not by way of combating personalities or platforms, but for the pur- 
pose of discovering the one true, political system for American democ- 
racy. He has gone to the bottom of the well, and he has dug up truth 
as he sees it. He would abolish “the partisan party” altogether. And — 
since the west, as Mr. Nicholson will doubtless admit, is willing to try 
anything once, Mr. Jones might be able to discern in one of the middle 
western states a likely laboratory for encouraging experiment. The. 
partisan party, Mr. Jones insists, does not work solely for the promo- 
tion of the general welfare, but rather for the party welfare. “It is a 
parasitic growth which saps the vigor of our political body and threatens 
. a premature political death. Neither with safety nor with honor can 
the reserved or the delegated powers of administration be placed under 
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the control of any partisan ageney whatsoever, and both the par- 
tisan party and its system must be dropped from our scheme of admin- 
istrative action before we can hope to obtain and to transmit the 
“blessings” promised in the name of American democracy. Party 
managements “are wholly composed of men who in one way or another, 
directly or indirectly, either make a living, or gain political ‘honor’ and 
preferment by keeping and exercising this control.” “They work 
secretly, collusively, and for their own private interests through self- 
appointed administrative boards and local partisan party leaders, cap- 
tains, workers, heelers, repeaters, and ballot-box stuffers.” Under 
their régime “ ‘practical politics’ and ‘commercialized politics’ flourish 
and bear the baneful fruits of bossism; deals; trades in votes, offices 
and opportunities for dispensing privileges to private interests; com- 
bines against the public interests, the gerrymander; log-rolling; jobbery;”’ 
and so forth. Even the direct primary fails to effect the needed reform 
since it comes under the party control. 

What we need, Mr. Jones concludes, is a body of sound political 
science expressed in a “body of electoral liberties, bestowing freedom 
of reason, conscience and volition on the elector” and a “body of 
official liberties under which the official would possess the requisite 
amount of freedom and independence in official action.” And this, 
he thinks, may be brought about by the action of free electoral groups 
and political leagues. Maybe! Whether we can all accept Mr. Jones’s 
indictment and his remedy, we can all be grateful for the stimulus he 
has given to political thought. 

H. M. Nimmo. 

Detroit, Mich. 


The Citizen and the Republic. A Texi-book in Government. By 
JAMES ÅLBERT WOODBURN, Professor of American History, 
Indiana University, and Tuomas Francis Moran, Professor 
of History and Economics, Purdue University. (New York: 
Longmans, Green and Company. 1918. Pp. viii, 398; 
Appendix and Index, ix-xlvi.) l 


Teachers of political science have long recognized that a vital problem 
exists in connection with instruction of government in secondary 
schools. Textbooks have been unsatisfactory and teachers have 
been inadequately trained. The result has been instruction of a very 
poor quality. To the solution of the textbook phase of this problem 
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Professors Woodburn and Moran have made their contribution in the 
volume under review. It is gratifying that men of such wide learning 
and successful experience as teachers should concern themselves with 
this question. 

The authors have a definite purpose in mind—to combine the good 
things in the “new civics” with the good things in the old methods 
of instruction. They recognize the value of “community civics,” 
but feel that it may be made one-sided and inadequate. To limit a 
high school course in civics to the study of the political processes and 
activities of the local community, however important these may be, 
“is to commit a great wrong to young people who are under training 
for citizenship.” Knowledge of the state and national governments 
is essential. ‘The Constitution of the United States is still in running 
order, and it is still a document worthy of the careful study of all citizens 
who are to live under it.” 

In the opinion of the reviewer, the authors have succeeded admirably 
in accomplishing their purpose. The twenty chapters of the book in- 

` elude not only a sufficiently full description of American government— 
local, municipal, state and national—but also a clear, stimulating 
discussion of the rights and duties of citizens; forms and functions of 
government; political parties and their organization and work; con- 
stitutional devélopment; the enlarging powers of government; present 
day political problems; and American ideals in government. In the 
treatment of practical, present day problems, such as immigration, 
popular primaries, the short ballot, initiative and referendum, the book 
is notably successful. Controversial questions are discussed impar- 
tially and helpfully. The purpose always is to instruct the pupil and 
help him to understand not only the obligations of citizenship, but 
specific problems which face American citizens in their struggle for a 
more perfect and a more efficient democracy. 

In its mechanical features and in the matter of arrangement, the 
book is excellent. Twelve maps and charts, and more than sixty il- 
lustrations add to its interest and value. There is an Appendix con- 
taining the Articles of Confederation, the Constitution of the United 
States, and a few useful statistical tables. The index is adequate. 

Criticism seems hardly to be called for, though opinions will differ, 
of course, as to what a high school textbook in civics should be. The, 
reviewer’s opinion is, in general, one of commendation, though he can- 
not help wondering if Professors Woodburn and Moran have not made 
their book rather difficult for the average secondary school pupil, even 
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if it is used in a course which follows or accompanies a course in Ameri- 
can history, as the authors intend. Many subjects are covered and 
a good deal of elementary knowledge is necessary for their understand- 
ing. The book certainly calls for a well-trained teacher. In the hands 
of the right kind of instructor it should prove an inspiring text. But 
how many instructors of civics of this kind are there in the high schools? 
l Joun W. GANNAWAY. 
Grinnell College. 


The Eve of Election. By Joun B. Howe. (New York: The 
Macmillan Company. Pp. 283.) 


The title of this book is taken from the title of one of the author’s 
favorite poems of Whittier. The book, like the poem, deals with the re- 
sponsibility of the elective franchise, both boók and poem being prompted 
by the conviction that “the kingliest act of Freedom is the freeman’s 
vote.” The author believes that there is a seed time and harvest in 
voting and that the time for the sower and his seed is before the eve of 
election. The volume is written. with new voters in mind—the 
young men coming on, and now the women of varied ages, in ever in- 
creasing numbers. The book is written in an interesting and readable 
style, and it presents the elements of knowledge which intelligent 
voters need, about the Constitution, the federal government, the elec- 
toral college, methods of voting, and state and city government. There 
is a brief summary of our party history, of women’s “battle for the 
franchise,” and a discussion of recent experiments and growth in de- 
mocracy, dealing with such topics as,party primaries, the boss, the 
referendum, and the recall. The chapters are only brief running ac- 
counts but they are remarkably well done and they supply a surpris- 
ing amount of valuable information to the lay reader, considering the 
very limited space which the author has allowed himself. 

Mr. Howe writes with a spirit of fairness, his perspective is good, 
and he presents the essentials of his subject with knowledge and accuracy. 
Only on minor points would a critic take exception to the accuracy 
of his history. It was not in October but in September that Roosevelt 
became President. Greeley did not die before the election of 1872, 
as the author indicates immediately following the misstatement. For 
the pioneers of woman’s suffrage the author might have gone back 
nearly two decades beyond Mrs. Stanton and Miss Susan B. Anthony, 
to Robert Owen and Fanny Wright. Early state constitutions were 
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not “sanctioned at the polls,” and it may be seriously doubted whether 
“faith in the people inspired the whole convention” of 1787. Other 
flaws might be found by an historical critic, but they may be pardoned 
to journalistic license, since they do not seriously vitiate the general 
merits and usefulness of the book. Advocates of the referendum will 
take positive exception to Mr. Howe’s treatment of that subject. 
“Transforming the average citizen offhand by constitutional fiat into 
a doctor, a civil engineer or an architect” is hardly analogous to allow- 
ing the people to vote on public policies. One wonders what kind of 
experts the author thinks usually sit in our legislative halls, or whether 
he thinks only lawyers should sit there. Expert legal draftsmen (who 
are usually outside legislative halls) are needed under any system of 
legislation, direct or indirect. 

The volume has no index, which indicates the journalistic character 
of the work. The appendix contains “information for first voters 
summarized from the election law of New York State.” The book is 
well worth the reading of citizens, young or old. 

JAMES A. WOODBURN. 

University of Indiana. 


A Republic of Nations. By Rauzıea C. Minor. (New York: 
Oxford University Press. 1918. Pp. xxxii, 316.) 


The present volume is based upon the velief of the author that the 
only effective means by which an interrational court could be created 
with jurisdiction over those disputes between nations which give rise 
to war would be.the formation ` a “some sort of federal union of na- 
tions.” As a result of such 4 union the “political” controversies 
which have been in the past the cause of war and which have been 
excepted from arbitration treaties as being- nonjusticiable would be 
eliminated, and such disputes as might thereafter arise between the 
nations would be legal and justiciable by reason of being covered by 
the constitution of the federal union. The elimination of political 
disputes would be brought about by the surrender to the union of those 
political powers of the several states the exercise of which leads to war, 
that is to say, the power to control commerce between the component 
nations, to acquire territory of other states, to mistreat their citizens, 
to lay burdens upon imports and exports, to maintain armaments 
in excess of a fixed proportion, to make treaties of alliance, and to de- 
clare war. ` 
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Assuming the necessity of this surrender of sovereign powers, and 
with no more than a formal attempt to discuss the political problems 
involved in it, Professor Minor undertakes to work out the agreements 
upon which the respective powers of the league and its component 
members would be based. These agreements are cast in the form of 
a tentative constitution for the “United Nations,” the arrangement of 
which follows closely that of the Constitution of the United States, and 
the two are placed side by side for comparison in the Appendix. 

It will not satisfy to reply to Professor Minor that his entire scheme 
is based upon an assumption of surrender of national sovereignty 
which is so far from being accepted by the nations as to make the entire 
discussion academic. The truth is that no league of nations is ade- 
quate to maintain peace unless certain problems of substantive law, 
such as the regulation of commerce between the nations, are squarely 
faced. The} author meets the issue by demanding political federation. 
The demand is, it would appear, too idealistic at present, but the elab- 
orate form in which it is here presented and the close parallel it offers 
to the American federation of 1789 will furnish many valuable points 
of comparison with the draft constitution of the league of nations now 
before the public, which, with its looser machinery and evasion of the 
chief sources of international dispute, represents the closest union con- 
sidered practicable by the nations under present conditions. 

C. Q. FENWICK. 

Bryn Mawr College. 


Nationality and Government, with other War-time Essays. By 
ALFRED E. ZIMMERN. (New York: Robert M. MeBride and 
Company. 1918. Pp. xxiv, 36-.) 


This volume is a collection of fourteen lectures and papers, written 
with one exception during the course of the war. Chapters 1 to rv deal 
with questions of nationality, attacking the doctrine that the national 
state is the proper unit of political organization; and drawing a dis- 
tinction between nationality, as a subjective, spiritual, condition 
of mind, and political organization as an objective, practical, condi- 
tion in law. The author believes that nationality is not necessarily 
a political question, that emphasis on nationality as the basis of state 
formation leads to oppression of minority groups and destroys freedom. 
He views nationality as essentially a problem of education, valuable 
as a means of preserving individual self-respect against a materialistic 
cosmopolitanism, 
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The author is skeptical concerning world organization, believing in 
the improvement of -existing constitutional systems, and in coöpera- 
tion among states rather than in schemes of interstate government. 
In the preface, however, he points out that the entrance of the United 
States into the war and the revolution in autocratic Russia have re- 
moved the chief obstacles to constructive proposals for political world 
unity. 

Chapters v and vi discuss education and its effect on social and ` 
national public opinion. Chapters vit and vir are brief but brilliant 
surveys of the evolution of government and of industry. Chapters. 
Ix to xu deal with various aspects of reconstruction in industry and 
favor the policy of joint control as adopted recently in the report of 
the Whitely committee. The final chapters point out the undesir- 
able extremes of Prussianism, desiring world control under autocratic 
force, and of Bolshevism, creating revolutionary doctrines growing 
out of oppression and fanaticism. In contrast the author suggests the 
liberal ideal of a commonwealth, based on intelligent and codperative 
organization. In spite of a considerable amount of repetition, the vol- 
ume is an aid to clear thinking on the confused problems of nationality, 
world organization, social education and industrial control. 

RAYMOND GARFIELD GETTELL. 


Amherst College. 


Ireland: A Study in Nationalism. By Francis HACKETT. 
(New York: B. W. Huebsch. 1918.) . 


This volume is one of the best studies made about Ireland for some 
time, though scarcely worthy to rank with Paul-Dubois’s D'Irlande 
Contemporaine, as one critic has declared. It is written with great 
charm, and is one of the most interesting contributions upon an im- 
portant contemporary question; though the vigor and clearness of the 
composition accompany a journalistic style which at times degenerates 
into bad taste and careless expression. 

The book contains perhaps the best account of present Irish con- 
ditions and some aspects of the Irish question now existing. It is not 
so much a critical and historical treatment of Irish matters as a vivid 
and even passionate discussion of Irish social and economic conditions, 
and herein are the chief value and interest of the work. Nowhere is 
there better description of Irish religious affairs, the influence of the 
priests, and the defects of Irish education; while the author’s opinions 
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as to poverty and economic factors, if apparently inspired more by the 
reformer’s zeal to make things better than the critic’s appreciation of 
all elements of the situation, are very suggestive. For an understand- 
ing of Ireland as it is and as it has been for some years past, the book 
is to be highly recommended, though it must be supplemented and 
corrected by reading of. others. 

The work has, however, serious faults, and affords very. inadequate 
material for correct and just judgment of the whole Irish question. This 
problem is not, as many of the ill-informed and aggressive seem to 
‘think, one which affects Ireland alone, nor is it one which can be dealt 
with merely in terms of the present and .a future hoped for and con- 
jectured. Great Britain has also to be considered; while the matter 
can neither be rightly understood nor properly dealt with unless there 
be also considerable understanding of the past and of how things came 
to be. It is precisely in respect of these considerations that the volume 
is least good. The author writes as a worker in some social survey or 
as a journalist, rather than as an historical investigator; and while he 
does not, to do him justice, view the Celtic past through the haze of 
sentimental ignorance and biased erudition of Mrs. Green, yet there 
is far too little in the book dealing with what has been, as properly to 
explain the things of the present which he denounces or would so.surely 
and easily reform. Nor has he done justice either to himself ‘or his 
subject in writing an entire chapter upon the earlier history of Ireland 
in the form of a modern parable about fishing and cutting of bait. 
The gravest defect of all is the little consideration given to the position 
of Britain at present. The geographical and strategic situation of Ire- 
land with respect to the neighboring island, which has concerned leaders 
and statesmen for some hundreds of years, and is usually recognized by 
critics as a fundamental element in the problem of Irish independence 
or connection with England, he dismisses immediately by reprehend- 
ing the maxims which von Bissing laid down for the German domination 
of Belgium. Indeed, in several instances he disposes of unpleasant 
considerations or considerable objections by declaring that they savor 
of the Prussian spirit. Occasionally the handling of evidence is clumsy 
if not unfair. : 

The author’s main conclusions seem to be sound: there are things 
in Ireland wrong which must be amended; Irishmen should not seek 
complete separation, but accept the status of a self-governing dominion 
in the British commonwealth. Perhaps the better conditions of an era 
which we see now beginning may enable British statesmen and the 
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leaders of the new nationalism in Ireland to agree to bring these things 
about. 

EDWARD RAYMOND TURNER. 
University of Michigan. i . 


Racial Factors in Democracy. By PHILIP AINSWORTH MEANS. 
(Boston: Marshall Jones Company. 1918. Pp. x, 278.) 


Mr. Means devotes the first half of his book to a cursory survey of 
the cultural history of mankind from the pithecanthropus erectus down ` 
to relatively late American civilizations. However, very little use is 
made of this long introduction in the brief discussion of the laws of 
cultural growth and their relation to democratic development, or in 
the idealistic sketch of a democratic government based on merit. The 
last third of the book, save for a brief statement of conclusions, is oc- 
cupied with an exposition of the anthropological aspects of certain 
modérn colonies, and the extent to which race-appreciation has been 
applied in their government. 

At a time of social turmoil and political uncertainty, when radical 
world reorganization is a foregone conclusion, the friends of democracy 
should gratefully welcome light and assistance from unwonted sources. 
Mr. Means has tried to make anthropology the hand-maiden of po- 
litical science, unfortunately with only moderate success, both because 
of lack of detail and because of imperfect logic. The liberal thought 
of Western civilization already tends to believe in his thesis; but neither 
is that belief a result of anthropological considerations, nor is it likely 
that it will be strengthened thereby to any extent, if Mr. Means has 
made the most of that line of argument. ` ` 

Essentially his argument is that because the historical development 
of races and cultures has been marked by extensive borrowing, con- 
scious and unconscious, we must and will, if democratic world organi- 
zation is to be secured, consciously adopt, systematically and on a large 
scale, a policy of race-appreciation and interdependence, acknowledg- 
ing the superiority of other cultures in certain particulars, and eclec- 
tically bending the best of their institutions into our own racial life. 
The conclusion hardly seems inevitable. Certain it is that if the im- 
mediate future is to be characterized by a more generous race-apprecia- 
tion (as it must be if the league of nations is not to be a mere paper 
mockery), the reason and motive are found in the obvious failure of 
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the racial closed-door policy of the past and the compelling utili- 
tarian argument of the present. 
ALBERT R. ELLINGwoop. 
Colorado College. 


War and Progress: the Growth of the World Influence of the Anglo- 
Sazon. By Wiam S. Howe. (Boston: LeRoy Phillips. 
1918. Pp. 136.) 


One of the three great world groups—designated as Anglo-Saxon, 
Slavic, and East Asian—will control the moral purposes of the world 
in the future, and for the good of the world the Anglo-Saxon should be 
the one: this is the main thesis of War and Progress: the World Influence 
of the Anglo-Saxon, by William S. Howe. 

The book was written, some of its material appearing in magazines, 
before the signing of the armistice, and the author expresses what was 
then a very proper anxiety about the outcome of the war, making sug- 
gestions which he feels would contribute toward an Allied victory. He 
feels “the only sure way to win is to anticipate the worst and then plan 
to beat that worst.” Some of the topics, though interesting in them- 
selves, seem irrelevant to the main theme: that of how much the Allies 
owe to Russia for her activities in the first two and a half years, and 
the outline of a scheme for introducing a “premier” quickly responsive 
to public opinion into the mechanism of the United States government. 
Two other defects are the lack of an index and the sometimes indis- 
criminating use of terms, as in the case of England, British, Great 
Britain, ete. : 

On the whole the book contains much salutary direct thinking and 
plain speaking on broad international relations in terms intended for 
the -nonexpert. 

The catch phrases “self-determination” and “open diplomacy” are 
subjected to a sane criticism which divests them of their halos. As 
Mr. Howe points out, the doctrine of self-determination would not have 
preserved the Union in 1861-65, and diplomacy without secrecy would 
put democracies at a disadvantage with autocracies. 

By the Ango-Saxon group the author means the British Empire and 
the United States. He says that “in spite of just differences, present 
conditions and future political questions make it impossible that’ they 
should act in any other way than as a unit in international affairs,” 
and he is in harmony with a growing body of political thought when 
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he speaks approvingly of “the union between Great Britain and the 
United States, placing the resources of the latter and the skill and fore- 
sight of the former in international relations in combination.” 
Japan-China is treated as an entity. And certainly anyone who 
does not understand why should not fail to read ‘the book. | 
f SINCLAIR KENNEDY. 
Brookline, Mass. 


Source Book of Military Law and War-time Legislation. By 
Col. Jonn H. Wıcmore. (St. Paul: The West Publishing 
Company. 1918. Pp. xviii, 858.) i 


This volume, which bears throughout its pages the marks of Col. 
John H. Wigmore’s skill in the selection of materials, was prepared 
under the auspices of the war department’s committee on education ` 
and special training for use in connection with the work of the Stu- 
dents’ Army Training Corps. The demobilization of.these student 
soldiers will prevent the book from achieving its immediate purpose, 
but its usefulness to the general student of American government 
will amply justify its publication. In no other book, and indeed in 
no other small group of books, can one find the materials which have 
been brought together here. It includes not only the chief legisla- 
tive enactments relating to military administration, but a large number 
of the most important judicial opinions affecting war-time questions 
and also a selection from the rulings of the judge advocate general’s 
department. Such portions of the Army Regulations and the Gen- 
eral Orders as seem necessary to round out the field are likewise in- 
cluded. The value of such a book to teachers is, of course, quite ob- 
vious. The war has made great changes in many branches of civil 
administration and the student of political science must be brought - 
abreast of them all. Colonel Wigmore’s compilation would form an 
admirable basis for a course on American war government. 

W. B. M. 


The History of Legislative Methods in the Period before 1825. By 
Dr. RaLrH Vorner Harıow. (New Haven: Yale University 
Press. 1917.) 


This is one of those books that carry a wider interest than is con- . 
veyed by the title. It has interest and value from at least four points 
of view. It is a contribution of permanent serviceability to the his- 
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tory of the development of legislative institutions and their working. 
It throws much light on the transition at the Revolution of 1776-83 
from British provinces to states of the American republic, especially 
as regards resettlement of organization and procedure of the legis- 
latures. It offers material helpful to an understanding of the character 
of the legislatures of the later colonial period; and finally the earlier 
chapters have a distinct value for students of the working of 
the provincial legislatures of the British North American provinces 
in the period -from 1783 to the rebellions in Lower and Upper 
Canada of 1837-88. These legislatures are not mentioned in Dr. 
Harlow’s pages. Obviously legislatures in the British North American 
provinces of 1783-1837 lie quite outside the scope of his study. But 
it is impossible to read the chapters on the colonial legislatures of the 
thirty years that preceded the union of the provinces of Upper and 
Lower Canada in 1841, without realizing why Downing Street was so 
unwilling to concede full control over finance to the Canadian leg- 
islatures, and why, almost until responsible government was conceded, 
the government in London attached so much importance to civil lists 
that were not under the full control of the legislatures. 

Legislative or congressional procedure in general has not been Dr. Har- 
low’stheme. His special concern was to trace the growth of the commit- 
tee systems in the provincial legislature; in the legislatures of the states; 
and in the federal house of representatives from its first session until the 
beginning of 1825. This was the undertaking to which he committed 
himself; and it is an undertaking in which he has achieved full success. 
As has been remarked, procedure in all its aspects was not Dr. Har- 
low’s subject. It is almost to be wished that it had been—that he 
had widened his field:so as to include procedure and the relations of 
the senate and house of representatives. With a little wider scope 
and the whole field covered as efficiently as he has dealt with the devel- 
opment of standing committees, he would have produced a book ap- 
proximating in value The Procedure of the House of Commons of Dr. 
Redlich. 

E. P. HARTFORD. 
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MINOR NOTICES 


The Nation at War, by President James A. B. Scherer of Throop 
College, (George H. Doran Co.) is the story of the way in which a 
German-American educator became converted to an unqualified Amer- 
icanism and served the United States with great enthusiasm during 
the war. Dr. Scherer became one of the “dollar a year” men and 
served as one of the field agents of the Couneil of National Defense 
and in the course of his work visited every state in the Union, helping 
the various state councils to do their duties more effectively. The 
book is interesting throughout and contains material of great value. 


The Comstock Publishing Company of Ithaca, N. Y., is sponsor for 
a timely little volume by L. H. Bailey entitled What is Democracy? 
(pp. 175). The discussion relates to the true import of democracy to the 
worker and especially to the agricultural worker. There are suggestive 
chapters on the relation of democracy to cheap food and to the per- 
manent interests of agriculture. The author is particularly well qual- 
ified to write on this phase of the situation and his book deserves the 
attention of those who are now engaged in the study of democracy as 
a world problem. i 


How to go about the problem of political and social readjustment is 
the main theme of Democracy made Safe, by Paul Harris Drake (Bos- 
ton: Leroy Phillips, pp. 110). The book presents an analysis of human 
motives in their relation to government and raises many interesting 
questions concerning the methods of making democracy real. The 
author writes with a certain measure of dignified restraint, but carries 
his points effectively nevertheless. He makes an earnest plea that 
we may spend fewer millions on business equipment and more on busi- 
ness philosophy, to the end that we may make our industrial system 
human as well as efficient. 


Among the narratives of the American army’s part in the great war, 
Frederick Palmer’s America in France (Dodd, Mead and Co., pp. 479) 
is one of the most widely read. It is an interesting volume through- 
out, but eulogistie to a degree which exeites suspieion. Major Palmer 
had access to the inner couneils of the overseas military organization 
during the earlier operations and he is able, therefore, to set forth 
much information which has not come to us through the ordinary news- 
paper channels. ` 
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The Macmillan Company has published Leo Perla’s What is Na- 
tional Honor? with an introduction by Norman Angell (pp. 211). 
The book deals with such timely topies as the emotional basis of na- 
tional honor and a program for a permanent peace. An interesting 
feature is the symposium of international questions in which, at vari- 
ous periods in history, the motive of national honor has been directly 
or indirectly in operation. 


Dr. David Starr Jordan’s Democracy and World Relations (World 
Book Co., pp. v, 158) contains an exposition of the aims and methods 
of democracy as the author sees them in relation to nationalism, the 
government of dependent territories, diplomacy and world peace. 
Emphasis is laid upon the evolutionary character of democratic gov- 
ernment. In contrast with the ideals of true democracy Dr. Jordan 
portrays the dynastic state with its ideals of autocracy, efficiency and 
intrigue. Pan-Germanism is discussed in one chapter; the league of 
nations in another. The style is clear, incisive and noncontroversial. 


Will it be a Congress of Vienna after all? This is one of the many 
suggestive questions which Norman Angell propounds in a volume 
on The Political Conditions of Allied Success (G. P. Putnam’s Sons, 
pp. 3850). The book was written before the hostilities in Europe 
came to an end, but the problems which it discusses have not yet been 
solved and Mr. Angell’s chapters set them forth in bold relief. His 
attitude on the great questions is well known and it is explained in 
no equivocal terms. The chapter on “The Problem of the Criminal 
Nation” is a model of clear and vigorous presentation. 


During the year 1918 the Oxford University Press has published, 
for the Carnegie Endowment for International Peace, several additional 
volumes on international law subjects, as follows: Les Conventions et 
Déclarations de la Haye de 1899 et 1907, Une Cour de Justice Interna- 
tionale, The Treaties of 1785, 1799 and 1828 between the United States 
and Prussia, and The Armed Neutralities of 1780 and 1800; also an ex- 
tended study of Federal Military Pension Legislation in the United States, 
by William H. Glasson. 


A series of publications has been issued for the American Hellenic 
Society on: The Greek Question by Auguste Gauvain, Greece and To- 
morrow by Z. D. Ferriman, Persecutions of the Greeks in Turkey since 
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the Beginning of the European War, translated from official documents 
by Carroll N. Brown and Theodore P. Ion, and a translation of Hel- 
lenism in Asia Minor, by Dr. Karl Dieterich. In another series is a 
volume on The Question of Northern Epirus at the Peace Conference, 
by Nicholas J. Cassavates (pp. 172.) 


The Fleming H. Revell Company has brought out a volume en- 
titled A Bulwark against Germany, by Bugumil Vosnjak (pp. 283). 
The author is a member of the Jugoslav committee and his book deals 
mainly with the fight of the Slovenes, or western branch of the Jugo- 
slavs, for recognition of their national existence. In a convincing 
way the writer indicates how a union of all the branches of his people 
would give Western Europe a counterpoise to the Germany of tomor- 
row. A good map accompanies the volume. 


In The Only Possible Peace, Dr. Frederick Howe discusses such inter- 
esting subjects as “The Economic Penetration into Turkey,” “The Ber-. 
lin-Bagdad Railway,” “The Rebirth of the Mediterranean” and the 
“Pax Economica.” It is the author’s contention that economic forces 
have not been mainly responsible for Europe’s overwhelming catas- 
trophes in the past, but that they promise trouble in the future unless 
they are held in firm control. ‘Economic wars,” he asserts, “can 
only be avoided by freedom, freedom in all the relations of life.’ Dr. 
Howe’s book is published by Messrs. Charles Scribner’s Sons (pp. 
265). 


A new volume by Lionel Curtis bear the title, Letters to the People of 
India on Responsible Government (London: Macmillan and Co., pp. 
211). The chapters contain an explanation and criticism of the Brit- 
ish pronouncement of August 20, 1917, with reference to “the gradual 
development of self-governing institutions in India” and sets forth a 
detailed plan putting this promise into force. 


The Void of War, by Reginald Farrer (Houghton Mifflin Co., pp. 
306) is a collection of letters describing scenes on the British, French 
and Italian fronts during the war. The letters are uncommonly vivid 
and interesting. 


County Government and County Affairs in North Carolina is the title 
of a 200 page Year Book of the North ‚Carolina Club at the state uni- 
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versity. It contains 26 chapters on different phases of county govern- 
ment in that state; and is probably the most comprehensive study of 
rural local government in any state thus far published. 


A new edition (the third) of ‘Amos G. Warner’s American Charities 
has been published by Messrs. Thomas Y. Crowell Company. This 
standard work has been of great service to students of social problemis 
during the twenty-five years which have elapsed since its first pub- 

' lication. The present edition contains a biographical preface by Pro- 
fessor George Elliott Howard. The work of revising the book has been 
skillfully done by Professor Mary Roberts Coolidge of Mills College. 


Professor Thomas Reed Powell’s paper on “ The Logic and Rhetoric 
of Constitutional Law,” which was read at the Philadelphia meeting 
of the American Political Science Association, has been made avail- 
able in pamphlet form, reprinted from the Journal of Philosophy, 
Psychology and Scientific Methods. An illuminating article on “ Co- 
ercing a State to pay a Judgment,” based upon the case of Virginia 
v. West Virginia, was contributed by the same author to the Novem- 
ber (1918) number of the Michigan Law Review. 


A study entitled The Colonial Citizen of New York City by Robert 
Francis Seybolt appears as No. 1 of the University of Wisconsin Studies 
in the Social Sciences and History. 


Professor O. C. Hormell of Bowdoin College has prepared and pub- 
lished an ‘excellent short study of the Sources of Municipal Revenue 
in Maine. It is issued as Number 76 of the Bowdoin College Bulletin. 


Vol. IV., No. 1 of the Smith College Studies in History contains a 
discussion of The Problem of Administrative Areas by Harold J Laski. 
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The University of Chicago Press has issued a booklet of fifty-eight 
pages on The Nature of the Relationship between Ethics and Economics 
by Clarence Edwin Ayres. 
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1 Scandinavian references by Clarence A. Berdahl. 
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Legis. Rev. Dec., 1918. = 

War labor policies and reconstruction. Proceedings Acad. Pol. 
Sci. Feb., 1919. 
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Germany. The foreign policy of Germany. Nation. Mch. 22,1919. Sec. II. 
German Socialists and an international conference. Philipp Schei- 
demann. (Vorwärts.) Living Age. Jan. 11, 1919. 

Social democracy in Central Europe. (Arbeiter Zeitung.) Living 
Age. Jan. 18, 1919. 

———, Le guerre sous-marine allemande. P. Fauchille. Rev. Gen. Droit 
Inter. Pub. Jan.-Aoüt, 1918. 

La fin de la guerre et les responsabilités de Allemagne. Fernand 
Faure. Rev. Pol. et Parl. Nov., 1918. f 

The negotiations at Spaa. (Frankfurter Zeitung.) Living Age. 
Feb. 22, 1919. 

Greece. La Grèce et l’Entente (1914-1917). L. Maccas. Rev. Gén. Droit 
Inter. Pub. Jan.-Aoüt, 1918. 

The Hellenic crisis from the point of view of constitutional and inter- 
national law. V. Theodore P. Ion. Am. Jour. Inter. Law. Oct., 1918. 
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Greece. La Grèce devant le congrès de la paix. A, Andréadés. Rev. Pol. et 
Parl. Fév., 1919. | 

Hedjaz. Notre allié, leroi du Hedjaz. M. Besson. Rev. Pol. et!Parl. Oct., 
1918. Es 

International Law. (a) The interconnection of nationality and domicile. 
Th. Baty. (b) Huber’s de conflictu legum. Ernest G. Lorenzen. Tl. Law 
Rev. ` Dec., 1918-Jan., 1919. 

———. Kriegsziel und Völkerrecht. O. Koellreutter. Zeitschrift für 
Völkerrecht. Vol. X, 1917. 
Questioni di diritto internazionale relative alla presente guerra, 
esaminate e discusse nelle prineipali riviste giuridiche della Germania. D. 
Anziloiti. Rivista Diritto Internazionale. Mch.—June, 1918. ; 

_———. Alcune osservazioni sul concetto di rinuncia nel diritto internazionale. 
A. Cavaglieri. Rivista Diritto Internazionale. Mch.—June, 1918. 
Il problema, del diritto internazionale. Į termini del problema. G. 
Tosti. Rivista Diritto Internazionale. Sept.—Dec., 1917. 

International Politics. International polities and the concept of world sec- 
tions. A. E. Heath. Inter. Jour. Ethies. Jan., 1919. 
Shipping and world-politics. R. G. Gettel. Atlan. M. Feb., 1919. 

Jugoslavia. The controversy between the Italians and the Jugoslavs. T. 
Lothrop Stoddard. World’s Work. Mch., 1919. 

League of Nations. The league of nations and the Monroe Doctrine. John H. 
Latané. World’s Work. Feb., 1919. 
The league of nations: The skeptical attitude of France. Stephane 
Lauzanne. The English attitude. Lord Charnwood. World’s Work. Feb., 
1919. 

















A league of nations. I. Lord Phillimore; II. Auguste Gauvain. 
Quar. Rev. Jan., 1919. 

League of dreams or league of realities? (1) Is a league of nations 
insane? Sir Charles Mallet. (2) A supernational jury and police force. Sir 
Charles Walston (Waldstein). (8) Quis custodiet? J.O. P. Bland. Nine. Cent. 
Feb., 1919. 








The idea of a league of nations. H. G. Wells and others. Atlan. M. 
Jan., Feb., 1919. 
The proposed league of nations. Charles B. Elliott. Minnesota Law 
Rev. Dec., 1918. ; 
The coming of the league of nations. J. G. Snead-Cox. Dublin. 
Rev. Jan.-Mch., 1919. f 
The legal antecedents of a league of nations. H. L. Randall. 
Yale Law Jour. Feb., 1919. 
To prevent the Balkanization of the world. Talcott Williams. 
World’s Work. Feb., 1919. 
The Berne conference and the league of nations. Nation. Mch. 22, 
1919. Sec. II. 
. La société des nations, ses principes, ses conditions, ses bienfaits. 
Léon Bourgeois. La Paix par le Droit. Dec., 1918. 

è . Société des nations et ligue permanente des états alliés et amis de 
l’Entente. E. d’ Eichthal. Rev. Sci. Pol. Dec., 1918.. 
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Middle Africa. Der gescheiterte Versuch der Neutralisierung Mittelafrikas. 
A. Zimmermann. Zeitschrift für Völkerrecht. Vol. X, 1917. 

Military Service Conventions. The military service conventions between the 
United States and, associated countries. Lester H. Woolsey. Am. Jour. Inter. 
Law. Oet., 1918. 

Orient. Les problémes de la paix en Orient. Ernest Fallot. Rev. Pol. et Parl. 
Fev., 1919. : 

———. Völkerverträge über der Orient. von Dungern. Zeitschrift für 
Völkerrecht. Vol. X, 1917. 

Peace Conferences. Peace conferenees that have failedin the past. Lothrop 
Stoddard. World’s Work. Feb., 1919. 

Peace Problems. La réorganisation de l’Europe et la paix juste et durable. 
E. Fallot. Rev. Pol. et Parl. Jan., 1919. 

——, The challenge to European eminent domain. Herbert Adams Gib- 
bons. Century. Mch., 1919. 

. The practical organisation of peace. Round Table. Mch., 1919. 








. The political scene. Walter Lippmann. New Repub. Mch. 22, 1919. 

Persia. Persia at the Peace Conference. Edward L. Conn. World Court. 
Jan., 1919. 

Poland. La question polonaise. W. Lutolawski. La Paix par le Droit. 
Dee., 1918. 

Russia. The German issue in Russia. M. Zippin. Nation. Mch. 8, 1919. 
Sec. IT. 





. What the Russian situation means to Ameriea.. W. C. Huntington. 
Seribner’s. Mch., 1919. 

Sea Power. Sea law and sea power. Sir Graham Bower. Am. Law Rev. 
Jan.-Feb., 1919. : ` 
The United States and sea power. Archibald Hurd. Fort. Rev. 





Feb., 1919. 

Sleswick. Prussianism in North Sleswick. Laurence M, Larson. Am. 
Hist. Rev. Jan., 1919. 

Treaties. Legal status of the Brest-Litovsk and Bucharest treaties. Amos 
S. Hershey. Am. Jour. Inter. Law. Oct., 1918. 

Triple Alliance. Unser Wissen vom Dreibunde. H. F. Helmott. Zeitschrift 
für Völkerrecht. Vol. X, 1917. 

United States. America at the peace table. James Davenport Whelpley. 
Fort. Rev. Feb., 1919. 
President Wilson speaks in France, England and Italy. Collection 
of addresses prior to first formal session of the Peace Conference in Paris. World 
Court. Jan., 1919. 
President Wilson: An Austrian view. M. J. Bonn. (Neue Freie 
Presse.) Living Age. Mch. 1, 1919. 

War Losses. La solution interalliée de la question des dommages de guerre. 
André Lebon. Rev. Pol. et Parl. Dec., 1918. 
Compensation for losses of war. Léon Duguit. Illinois Law Rev. 
Feb.-Mch., 1918. l 

War Problems. The roots of the war. William Stearns Davis. Century. 
Jan., Feb., Mch., 1919. 
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War Problems. The legal liability of the Kaiser. Quincy Wright. Am. Pol. 
Sci. Rev. Feb., 1919. . 
Zionism. Zionism and the world peace. Herbert Adams Gibbons. Century. 
Jan., 1919, ` 
JURISPRUDENCE 


Books 


Castaño, Mariano. Derecho notarial español. Legislación y jurisprudencia, 
precididas de una noticia histórica. Pp. 590. Madrid, Hijos de Reus. . 

Strafgesetzbuch, Schweizerisches. Code pénal suisse. Pp. 431. Zürich, 
Orell Füssli.. 1917. 


4 


Periodicals 


Code Napoleon. Napoleon and his code. Charles S. Lobingier. Harvard 
Law Rev. Dec., 1918. : 

Conflict of Laws. Conflict of laws in Brazil. Rodrigo Octavio. Yale Law 
Jour. Meh., 1919. 
Internationalprivatrechtliche Rundschau. P. Klein. Zeitschrift 
fiir Vélkerrecht. Vol. X, 1917. 7 

German infiuence. La pensée allemande dans l'ordre juridique. Jean Sig- 
norel. Rev. Gen. d’Admin. Juillet-Août, Sept.-Oct., 1918. 

Military Law. Military law—a study in comparative law. Wm. Herbert 
Poge. Harvard Law Rev. Feb., 1919. 
The modernness of Roman military law. Charles P. Sherman. Tli- 
nois Law Rev. Feb.-Mch., 1919. 

Moratory Legislation. Moratory legislation relating to bills and notes and the 
conflict of laws. Ernest G. Lorenzen. Yale Law Jour. Feb., 1919. 

Penal Law. De l’application du droit pénal aux faits de guerre. Z. Renault. 
Rev. Gén. Droit Inter. Pub. Jan.-Aoüt., 1918. 








LOCAL GOVERNMENT 
Books 


Amendola, Gabriele. La provincia nell’ amministrazione dello Stato. Pp. 
288. Milano, Soc. edit. libr. 

The. assessment question and “public opinion” in Toronto. Bur. of Mun. 
Research, Bull. no. 70. Toronto. s 

County government and county affairs in North Carolina, North Carolina 
Club Year Book, 1917-1918. Univ. of N. C. 

De Gennaro. Il funzionamento delle amministrazioni comunali e provinciali 
in tempo di guerra. Catania, Giannotta. 

Excess condemnation. Pp. 58. Chicago, Bureau of Public Efficiency. 

Hormell, Orren Chalmer. Sources of municipal revenue in Maine. Pp. 88. 
Bowdoin College Bulletin, No. 76. 

Laconi, Giuseppe. La riforma delle amministrazioni locali. Savona, tip. 
Ferretti. Š 

Lincoln, E. E. The results of municipal electric lighting in Massachusetts. 
Pp. xx+ 484. Boston, Houghton Mifflin. 
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Mayors and other city officials of New York state, Proceedings of ninth 
annual conference of. Pp. 130. Albany, N. Y. 

Story, R. M. The American municipal executive. Pp. 221, Univ. of Ill. 
Studies in the Social Sciences, Vol. VII, No. 3, 1918. 

Todd, Albert M. Municipal ownership, with a special survey of municipal 
gas plants in America and Europe. Pp. 122. Chicago, Public Ownership League 
of America. p ` 

Periodicals 

City Planning. Public control of the location of towns. E. Ormiston. Econ. 
Jour. Dec., 1918. 

Reconstruction. La reconstruction des cités détruites. Stéphane Piot. 
Rev. Pol. et Parl. Fév., 1919. 

. Problem of reconstruction with respect to urban transportation. 
Delos F. Wileox, Nat. Mun. Rev. Jan., 1919. 

Taxation. Municipal assessments and taxation in Alberta. Western Munic. 

News. Dec., 1918. - 


POLITICAL THEORY AND MISCELLANEOUS 
Books 


Botchkareva, Marie. Yashka; my life as peasant, officer and exile; as set down 
by Isaac Don Levine. Pp, 12 + 340. N. Y., Stokes. 

Boyd, Mary Sumner. The woman citizen. Pp. xii + 260. N. Y., Stokes. 

Giddings, Franklin H. The responsible state. Pp. 108. 

Hale, R. L. Valuation andrate-making. Pp. 156. (Columbia Univ. Studies 
in History, Economics and Public Law.) 

Hobhouse, L. T. The metaphysical theory of the state: a criticism. Pp. 
156. London, Allen & Unwin. à 

Jordan, David Starr. Democracy and the world relations. Pp. 158. Yonk- 
ers-on-Hudson, World Book Co. 

Laidler, H. W. Public ownership throughout the world, a survey of the 
extent of government control and operation. Pp. 48. 

MacKaye, James. Americanized socialism. Boni & Liveright. 

Reinke, J. Politische Lehren des grossen Krieges. Pp. 115. Berlin, E.S. 
Mittler & Son. ; 

Seymour, Charles, and Frary, D. P. How the world votes. The story of 
democratic development in elections. Pp. 761. 2 vols. Springfield, Mass., 
C. A. Nichols Co. 

Vandervelde, Emile. Socialism versus the state. Pp. 229. Charles H. Kerr 
Co. 

Willoughby, W. W. Prussian political philosophy. Pp. 203. N.Y., D. Apple- 
- — ton & Co. 

Wilson, Woodrow. Addresses and messages. Pp. 315. N. Y., Boni & Live- 
right. 





Periodicals 


Civil Authority. Civil authority versus military. Albert J. Lobb. Minne- 
sota Law Rev. Jan., 1919. 
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Elections. Forholdstalsvalg og Enkeltmandsvalg. F. Zeuthen. National- 

ökonomisk Tidsskrift. July-Aug., 1918. 
Freedom. Antik og moderne Frihed. C. W. Westrup. Tilskueren. Oct., 
1918. , . 
Law and Legislation. Law and legislation. Barrett Wendell. Scribner's. 
Feb., 1919. 

Peace. Fredsdryftingar. I, II. Olav Midthun. Syn og Segn. Sept., Oct., 
1918. 

Political Philosophy. Hindu political philosophy. Benoy Kumar Sarkar. 
Pol. Sci. Quar. Dee., 1918. 

Public Law. Public law: (a) theory: (1) Montesquieu and Anelokmerenn 
institutions. William G. Hastings. (2) A legal heresy. John M. Zane. (b) 
constitutional law: (1) The beginning of English constitutional theory. H. J. 
Randall. (2) Dominion and provincial powers under the British North America 
Act, 1867. Angus J. McGillivray. Ill. Law Rev. Dec., 1918-Jan., 1919. 

Renault. Louis Renault (1843-1918). Sa vie, son oeuvre.. P. Fauchille. 
Rev. Gén. Droit Inter. Pub. Jan.-Aoüt, 1918. 

Sovereignty. Change of sovereignty and concessions. Francis B. Sayre. 
Am. Jour. Inter. Law. Oct., 1918. 

National sovereignty and the league of nations. Sir Frederick Pol- 
lock. Fort. Rev. Dec., 1918. 

——, The vesting of sovereignty in a league of nations. Simeon E. Bald- 
win. Yale Law Jour. Jan., 1919. 

Actions against the property of sovereigns. Charles H. Weston. 
Harvard Law Rev. Jan., 1919. 

The theory of popular sovereignty. Harold J. Laski. Michigan 
Law Rev. Jan., 1919. 

State. Liberty and the state. E.S.P. Haynes. (English Review.) Living 

Age. Feb. 15, 1919. 

Rets-staten. Jörg. E. Möller. Samtiden. No. 9, 1918. 

. The responsibility of the state in England. Harold J. Laski. Har- 
vard Law Rev. Mch., 1919. . $ 

Woman Suffrage. Kvinneröysteretten og freden. H. E. Berner. Syn og 
Segn. Nov.-Dec., 1918. i 

World Nationality. The society of nations in the thirteenth century. Maurice 
de Wulf., Inter. Jour. Ethies. Jan., 1919. 

. Science and nationality. W. Bateson. Edin. Rev. Jan., 1919. 
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1,1917 . . . Washington: Gov’t. Prig. Off., 1918. 174 p. 8°. 
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Census commitiee (Senate, 65:2). Hearings on H. R. 11984, a bill to provide 
for the fourteenth and subsequent decennial censuses. Sept. 10 and 11, 1918. 
Washington: Gov’t. Prtg. Off., 1918. 87 p. 8°. 

Fourteenth and subsequent decennial censuses. Report from the 
committee of the census. 42 p. 8°.. (Sen. rep. 621.) 

Council of national defense. Second annual report . . . Washington: 
Gov’t. Prtg. Of., 1918. 275 p. 8°. 

Efficiency bureti. Report for the period from Nov. 1, 1917, to Oct. 31, 1918. 
15 p. (65th Congress, 2nd Sess. House doc. no. 1429.) 

Finance committee (Senate, 65:2). To provide revenue for war purposes. 
Hearings on H. R. 12863. Washington: Gov’t Prtg. Off., 1918. 4 parts. 8°. 

Foreign and domestic commerce bureau. Economic reconstruction. Analysis 
of main tendencies in the principal belligerent countries of Europe. Washing- 
ton: Gov’t. Prtg. Off., 1918. 74p. 8°. - (Miscellaneous series no. 73.) 
Investments in Latin America and the British West Indies, by F. M. 
Halsey. Washington: Gov’t. Prig. Off.,1918. 544p. 8°. (Special agentsseries, 
no. 169.) 

House of representatives. National security league. Hearings before a spe- 
cial committee . . . on H. R. 469 . . . Dec. 20, 1918. Washington: 
Gov’t. Prtg. Off., 1918. 2 parts. 8°. 

Immigration and naturalization committee. (House, 65:3). Suspension of im- 
migration. Report to accompany H. R. 15302. (House report 1015.) 

Interstate commerce committee. (Senate65:2). Extension of tenure of govern- 
ment control of railroads. Statements of Hon. W. G. MeAdoo January 3 and 4. 
1919. Washington: Gov’t. Prig. Off., 1919. 124 p. 8°. 

Judiciary committee (Senate, 65:2). National German American alliance. 
Hearings . . . on Sen. 3529. Washington: Gov’t. Prtg. Off.,1918. 698p. 8°. 

Library of Congress. Legislative reference division. War taxation of incomes, 
excess profits and luxuries in certain foreign countries . . . Washington: 
Gov’t. Prtg. Of., 1918. 128 p. 8°, 

National board for historical service. Handbook for the diplomatic history 
of Europe, Asia, and Africa. 1870-1914; by F. M. Anderson and A. S. Hershey 

Washington: Gov't; Prtg. Off., 1918. 482 p. 8°. 

Navy, Secretary of. Development of the naval strength. Address delivered 
to the graduating class of 1918 at the naval academy on June 6, 1918, by Hon. 
Josephus Daniels . . . Washington: Gov't. Prtg. Off., 1918. 10 p. (65th 
Congress, 2nd Sess. Sen. doc. no. 282.) 

President. Affairs of Hungary, 1849-1850. Messagefrom the President of 
the United States . . . Washington: Gov't. Prig. Of., 1918. 64 p. 8°. 
(65th Congress, 2nd Sess. Sen. doc. no. 282.) 

Equal suffrage. Address of the President of the United States, de- 
livered in the Senate of the United States on n Sept. 30,1918. 4p. (65th Congress, 
2nd Sess. Sen. doc. no. 284.) 

The league of nations. Report . . . made by the President of 
the United States on behalf of the commission constituted by the preliminary 
peace conference in session at Versailles . . . Feb. 15, 1919. Washington: 
Gov’t. Prtg. Of., 1919. 15p. 8°. (65th Congress, 8rd Sess. Sen. doc. no. 
389.) ; 
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‘President. Proposed transfer of bureaus from Washington to other cities. 
Message from the President of the United States. Oct. 28, 1918. 16 p. (65th 
Congress, 2nd Sess. Sen. doc. no. 297.) p 
Terms of armistice signed by Germany. Address of the President 
of the United States to the Joint session of Congress, Monday, Nov. 11, 1918. 
1ł p. 8°. (65th Congress, 2nd Sess. House doc. no. 1339.) 

. Privileges and elections committee (Senate, 65:2). Senator from Wisconsin. 
Report upon resolutions to institute proceedings looking to the expulsion of 
Robert M. LaFollette from the Senate. 2 parts. 8°. (65th Congress, 2nd sess. 
Sen. rep. no. 614.) 

Public buildings and grounds committee (Senate 65:2). Operation of the 
United States Housing Corporations. Hearings . . . pursuant to Sen. Res. 
371 .'. . Washington: Gov’t. Prtg. Off., 1918. 2 parts. 8°. ; 

Senate. German propagandist societies. An article by Lewis Melville. 15 p. 

(65th Congress, 2nd sess. Sen. doc. no. 278.) i 
Inability of the President. A monograph on what constitutes and 
who decides the inability of the President to serve. By Henry E. Davis. 15 p. 
(65th Congress, 2nd Sess. Sen. doc. no. 308.) 
United States peace commissioners. Statement showing all com- 
missioners appointed by the President to negotiate terms of peace upon the con- 
clusion of the various wars in which the United States has been engaged. 10 p. 
8°. (65th Congress, 2nd sess. Sen. doc. no. 311.) 

Solicitor, Navy Dept. The eight hour law: comprising the statutes, de- 
cisions of the attorney general, decisions of the courts and the executive orders 
suspending its provisions. Washington: Gov’t. Prtg. Of., 1918. 102 p.. 8°. 

State Dept. Convention between’ the United States and France providing 
for reciprocal military service . . . Proclaimed, Nov. 11, 1918. Washington: 
Gov’t. Prtg. Off., 1918. 3p. 8°. (Treaty series no. 636.) 

Convention between the United States and Greece providing for 
reciprocal military service . . . Proclaimed, Nov. 18,1918. 4p. 8°. (Treaty 
series, no. 638.) 

Convention between the United States and Italy providing for re- 
ciprocal military service . . . Proclaimed Nov. 18, 1918. Washington: Gov’t. 
Prtg. Off., 1919. 7p. 8°. (Treaty series no. 637.) 

Tariff Commission. Free zones in ports of the United States . . . Printed 
for the use of the committee on commerce . : . Washington: Gov’t. Prtg. 
Off. 1918. 92p. 4°. 

-————. Second annualreport . . . 1918. Washington: Gov’t. Prtg. Off., 
1918. 118 p. 8°. f 
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Governor. Message of Charles Henderson, Governor . . . January 14, 
1919. Montgomery: Brown Prtg. Co., 1919. 7lp. 8°. (Legislative document 
no. 1.) ; 





Message of T. E. Kilby, Governor, January 21, 1919. Montgomery: 
Brown Prtg. Co., 1919. 383p. (Legislative document no. 5.) 
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Law reform commission. Report. . . Montgomery: Brown Prtg. Co., 1919. 
31 p. 8°. (Legislative document no. 2.) 


ARIZONA 


Governor. Message of Governor T. E. Campbell . . . 1919, and inaugu- 
ral address, January 6, 1919. [Phoenix: R. A. Whitkin, 1919], 50. 6p. 8°., 


ARKANSAS 

Governor. Message of Gov. C. H. Brough . . . 1919. [Little Rock: Dem- 
ocrat Printing and Lithography Co., 1919]. 111 p. 8°. 
CALIFORNIA 

Governor. First biennial message of Governor W. D. Stephen . . . 1919. 


Sacramento: State Prtg. Off., 1919. 11 p. 8°. 
Statutes. Inheritance tax act in effect July 22, 1917, with digest of decisions. 
J. S. Chambers, state controller . . . Sacramento: State Prtg. Of., 
1918. 137 p. 8°. 
State Housing Manual, containing the state tenement house act, 
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State Prtg. Off., 1918. 118 p. 8°. 








COLORADO 
Governor. Biennial address of Governor J. C. Gunter . . . January 3, 
1919. [Denver: Smith Bros. Press, 1919]. 22 p. 8°. 
Inaugural address of Governor O. H. Shoup . . . January 14, 


1919. n.p.n.d. 12p. 8°. 
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Governor. Inaugural message of His Excelleney Mareus H. Holeomb 6th 
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Statutes. Labor laws. Revision of 1918. Hartford, [1918]. 91 p. (Bureau 
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DELAWARE 

State council of national defense. Americanization in Delaware. A state 
policy initiated by the Delaware state council of national defense. Prepared 
by E. E. Lape. n.p. n.d. 48 p. 8°. 
ILLINOIS 


Governor. Biennial message . . . January 8, 1919, [Springfield: Illi- 
nois State Journal, 1919]. 16 p. 8°. 
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INDIANA 


Governor. Message of Governor J. P. Goodrich . . . January 9, 1919. 
n.p.n.d. 28 p. 8°. 


IOWA 

` Governor. Inaugural address of W. L. Harding . . `. January 16, 1919. 
Des Moines, 1919. 14 p. 8°. 
KENTUCKY 

Statutes. Workmen’s compensation law . . . 1918. [Frankfort: State 


Journal Co., 1918]. 67 p. 8°. 
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Governor. Message of R. G. Pleasant. May 14, 1918. ‘Baton-Rouge: Ra- 
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Augusta: Kennebec Journal, 1919. 21 p. 8°. 
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General introduction and population tables. Boston: Wright and Potter Prtg., 
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Labor legislation in Massachusetts in 1918 . . . Boston: Wright 
and Potter Prtg. Co., 1918. 95 p. 8°. (Labor bulletin, no. 125.) 
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Budget commission of inquiry. Report, 1918. Fort Wayne Prtg. Co., 1918. 
280 p. 8°. 

Statutes. Laws relating to elections including general primary election laws. 
Revision of 1917. Lansing: Wynkoop, Hallenbeck, Crawford Co., 1917. 336 p. 
Laws relating to the incorporation and general powers of cities. 
Revision of 1917. Lansing: Wynkoop, Hallenbeck, Crawford Co., 1917. 242 p. 
Laws relating to the incorporation and general powers of villages. 
Revision of 1917. Lansing: Wynkoop, Hallenbeck, Crawford Co., 1917. 175 p. 
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Governor. Inaugural message of Governor J. A. A. Burnquist to the leg- 
islature. 1919. n.t. p. 40p. 8°. 
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VERMONT 

Governor. Inaugural message of P.W. Clement . . . January 10, 1919- 
a.p. n.d. l4p. 8°, 

——. Retiring message of H. F. Graham . . . January 9, 1919. n.p. 
n.d. 48p. 8°. j 
VIRGINIA 

Statutes. Virginia tax laws, 1918 . . . Richmond: Davis Bottom, 1918. 
246 p. 8°. 
WASHINGTON 
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F. M. Lamborn, 1919. 44 p. 8°. 

State Board of Finance. Budget submitted to the sixteenth legislature, 1919. 
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Statutes. Laws of Washington relating to the powers, duties and jurisdic- 
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Mars, 1918. xiii, 565p. 4°. 
Statistical yearbook 1918. Quebee: E. E. Cing-Mars, 1918. 565 p. 
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THE NEW GOVERNMENT IN GERMANY! 
WALTER JAMES SHEPARD 
University of Missouri 


The revolution*in Germany strikes the observer as different 
in essential respects from revolutions which have taken place 
in other countries. One looks, in such events, for a few short 
days of blood and battle; for power wrested by force from the 
grip of those who have held it; for popular turmoil, the citizenry 
waging conflict behind street barricades against the disciplined 
but gradually disintegrating and increasingly disaffected troops 
of the established government—in short, for a journée in which 
the overturn is speedily accomplished and the new régime quickly 
set up. But the German revolution affords no such spectacle. 
There has been, to be sure, street-fighting and bloodshed, but 
they have been incident to the attemptof the extremists to 
overthrow the revolutionary government or to compel it to 
undertake a more radical program. The revolution itself was 
blocdless, and the establishment of the provisional govern-- 
ment under Ebert was only the last step in a crumbling 
process which had been evident during the latter part of the 


1 Previous issues of the Review have contained summaries of the internal 
political developments in Germany during the war to the abdication of William 
II, in November, 1918. 
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administration of Count von Hertling and the whole of that of 
Prince Max. Not only were a number of radically liberal meas- 
ures inaugurated during this period, but the ministry of Prince 
Max included three Socialists, one of them being Philipp Scheide- 
mann, later to become prime minister of the new republic. 

Friedrich Ebert’s accession to the chancellorship was pro-' 
claimed by his predecessor, and the personnel of administration,’ 
even in the higher posts, was changed but little. Except for 
the abdication of the Kaiser and the lesser monarchs, the 
renunciation of his rights by the crown prince, and the an- 
nouncement that the government was provisional, pending the 
convening of a national-assembly for the purpose of forming a 
new constitution for Germany, the events might easily have been 
brought within the category of orderly legal development. It 
is true there had been mutinies among the sailors at Kiel and 
soldiers’ and workmen’s councils were established in a number 
of places; but it can scarcely be said that the government was 
unable to cope with these sporadic disturbances. On the whole 
the people were quiet and remained so for some time. It was a 
revolution which was not at all a revolution, and therein lies the 
key to the events of the succeeding seven months. 

In order to understand the complex situation in Germany 
during this period it is necessary to review briefly the political 
forces which have been contending among themselves for power. 
Soon after the revolution all the political parties were reorganized, 
adopting new names, though they remained essentially unchanged 
in character and principles. The old Conservative (Junker) party 
and its minor allies were reconstituted under the name of 
the German National People’s party, with Count Westarp and 
Baron von Gamp as its leaders. Frankly Pan-Germanists, 
_ conservative, militarist and monarchist in principle, this party, 
is awaiting a favorable moment for inaugurating the counter- 
revolution. As they do not see any immediate prospect for this,’ 
they are, on the whole, extremely despondent. They are the 
“ Swareseher” of the present régime. Their political activity is 
directed toward strengthening the army, toward a strong and ruth- 
less policy of repression against all Bolshevist movements, and es- 


THE NEW GOVERNMENT IN GERMANY . 363 


pecially do they denounce any suggestion that peace should be 
made on terms that would deprive Germany of her colonies, or limit 
her future career as a world power. They have learned nothing 
and forgotten nothing during the past five eventful years. 

Most of the old National Liberal party have joined the Ger- 
man People’s party, under the leadership of Dr. Stresemann, 
whose real program is hidden behind vague promises of peace, 
freedom, order and bread. They are, in fact, very little changed. 
While declaring themselves ready to collaborate with the re- 
public they are, in truth, attached to the old times. They 
understand the futility of a counter-revolution, as the Hohen- 
zollerns have made themselves impossible forever in Germany; 
but they have no enthusiasm for a republic. Indeed the leader 
late in April announced adherence to the monarchical principle. 
Among their election pledges, in certain states, are promises of 
vigorous support of the interests of German citizens resident in 
foreign countries. They demand an improved diplomatic and 
consular service. They seem to prefer Allied occupation to a 
peace that they would consider ruinous to their interests. Rep- 
resenting the great industrial and commercial elements in the 
country, their attitude on most political questions differs only 
from that of the German National People’s party in being some- 
what less outspoken. 

The old Catholic Center has been rechristened the Christian 
People’s party, and acknowledges the leadership of Dr. Spahn 
and Herr Erzberger. It is making a not very successful effort 
to attract adherents of other faiths to its banner. It is consider- 
ably less intransigeant than the other two parties of the Right, 
has not refused to support the government on occasion, and in 
the person of its leader Erzberger has indeed shared in govern- 
mental councils. It is still, however, the guardian of Church 
interests and may be expected to approach every political ques- 
tion, even in the momentous circumstances of the present, from 
this peculiar angle. 

These three parties of the Right are capitalistic, though oc- 
casionally admitting the principle of socialization in vague terms 
and with many restrictions. Their hatred of England is still 
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bitter, and they can scarcely hide their hope of revenge. They 
maintain that it is the Entente’s intention to allow the Bolshe- 
viki to overrun Germany, and they use the Bolshevist menacè 
to private property as a means to secure votes. They have all 
opposed the measure of the Prussian minister of education for 
separation of church and state, and the government’s order 
against officers wearing distinctions of rank and swords. They 
have adopted the motto ‘‘ March separately, fight together,” and 
while there is no formal alliance, there appears to be sufficient 
unity of action among them. 

On the Left, a new German Democratic party has heed formed 
out of the old Progressive People’s party and a part of the Na- 
tional Liberals, under the leadership of a group of very able men, 
including Herren Fischbeck, Conrad Haussman, Theodor Wolff _ 
and Professor Hugo Preuss. This party is out and out re- 
publican, in favor of gradual socialization, at least of natural 
monopolies, with few reservations, but decidedly opposed to 
spoliatory legislation. They favor free trade, the separation of 
church and state, and are strongly attached to the principle 
of the League of Nations. Although predominantly bourgeois 
in character, they are collaborating whole-heartedly with the 
Majority Socialists and share with that party the control 
of the government. Among their ranks are a large number of 
men of high technical training and ability, whose assistance is 
indispensable at this time. Their leaders are inclined to take a 
rather sanguine view of the situation. They believe that Ger- 
many will develop sufficient strength to check Bolshevism and 
will recover from the present crisis in a reasonable time. 

The Social Democratic party of the early years of the war 
eventually split on the question of voting war credits. The 
dissenting minority seceded and formed the Independent Social- 
ist party. The Majority Socialists continued to support the * 
war until the defeats on the western front in the summer and 
autumn of last year made it clear to the world that the German 
cause was hopeless. Led by Ebert and Scheidemann, it is this 
party that has been chiefly in control of the government since 
events culminated in the abdication of the Kaiser and the resig- 
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nation of Prince Max in November. Their program included 
gradual socialization, popular election of judges and officials, a 
steeply graduated income tax and the separation of church and 
state. They, of course, are republican and favor a League of 
Nations. In principles they differ but little from the German 
Democratic party; their membership is, however, chiefly pro- 
letarian, instead of bourgeois. Vorwdrts is their mouthpiece. 

The Independent Socialists are led by Herr Haase. They 
opposed the war during the last two years of its course. They 
support all proposals of political reform. They stand firmly on 
the Socialist Erfurt program of 1891; and demand immediate 
socialization, without restrictions or reservations. They favor 
the conclusion of immediate peace on the Allied terms. At 
first inclined to collaborate with the Majority Socialists and to 
support the government, they have drifted more and more into 
opposition as the government has tended more and more to- 
ward the Right. The Independent Socialists are, in fact, divided 
into two wings: the Right, which has on the whole supported the 
government, and may be ultimately absorbed by the Majority 
Socialists; while the Left, which appears now to be the stronger, 
approaches the Spartacists, and may eventually be amalgamated 
with them. 

Finally on the extreme Left are the Spartacists, or Commu- 
nists. In general purpose and principle they are closely affiliated 
with the Russian Bolsheviki, from whom, moreover, they have 
received constant and considerable financial support. There 
has been a well-organized Russian Bolshevist propaganda in 
Germany, four hundred propagandists who were trained by 
Schomel, a Bolshevist missionary, at his propagandist school in 
Moscow, having been sent to Berlin some time before the armistice. 
Later a similar school was started in Germany. It is said that a 
daily courier service is maintained through the lines between the 
Russian agents in Berlin and Moscow. The Spartacists are the 
German Bolsheviki. They are ultra-internationalists, being 
avowed enemies of the capitalist and bourgeois state. They 
would deny all share in the government to the capitalist and 
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bourgeois classes; abolish all public offices in the civil service and < 
the army, as well as taxes and national debts; and substitute a 
workmen’s militia for the army. They are not so numerous as 
one might think from the noise and confusion they are causing, 
but they make up in fanaticism. They were opposed to, and 
did all in their power to prevent, the convening of the constit- 
uent ‘national assembly. Direct action, not elections, is. the 
weapon on which they rely. It is this group which is responsible 
for the almost continuous series of strikes, some of which have 
assumed the proportions of general strikes, which have so greatly 
increased the economic distress of the country. It is they also 
who have opposed the government, by force, attempting its 
overthrow and the a of a soviet republic on the 
Russian model. 

Successful for a time in various cities, and notably in Mie 
they have eventually in every instance been defeated. They 
wish to prevent the signing of peace and to force the Entente to 
undertake the military occupation of Germany, which they be- 
lieve will result in a world-wide spread of Bolshevism, the over- 
throw of the capitalist régime and the establishment of inter- 
_ -national socialism. Drawn for the most part from the industrial 
proletariat, their membership also ineludes a considerable number 
of younger peasants who have returned from the army. Their 
leaders have been Karl Liebknecht and Rosa Luxemburg (both 
killed on January 15 under circumstances not yet fully clear), 
Ledebour, Levien and Eichhorn. 

The provisional government, established under the chancellor- 
ship of Friedrich Ebert on November 9, 1918, was composed of 
three Majority and three Independent Socialists, though most of 
the high officials of the previous régime were retained in office. 
It accepted the armistice on November 11 and announced a 
policy of: concluding peace at the earliest possible moment, 
of immediately inaugurating measures for economic reconstruc- 
tion, and the convening of a constituent national assembly to be 
elected on the broadest possible suffrage. In December the 
date of the election for this body was announced as January 19, 
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1919. On November 28 the former Kaiser’s abdication, in which 
he renounced for himself for all time his rights to both the imperial 
and the Prussian thrones, and a similar renunciation by the 
crown prince were published. On December 28 disagreements 
between the two sections of the cabinet, growing out of the Spar- 
tacist disturbances in Berlin on Christmas Eve, led to the re- 
tirement of the Independents, Herren Barth, Haase and Dittman, 
leaving the Majority Socialists in entire control. With no legal 
support for the power which they were exercising, and mindful 
of the fact that, in any case, they represented but one party in 
the country, they could only pursue a temporizing policy until 
the meeting of the national assembly. They were bitterly 
accused of weakness by the parties of the Right for not dealing 
more rigorously with the Spartacist outbreaks. 

Elections for the national assembly were held under the law 
of November 30, which provided for universal manhood and 
womanhood suffrage for all citizens over the age of twenty. On 
the basis of the population before the war this would give an elec- 
torate of 39,000,000 (21,000,000 women and 18,000,000 men). 

However, elections were forbidden in Alsace-Lorraine, and the 
` vote in the Polish provinces was light. Excluding these, a very: 
heavy vote was polled, approximately 90 per cent of the eligible 
voters participating. A great flood of election pamphlets and 
posters, and numerous canvassing processions had aroused a 
tremendous popular interest. Even the sick and crippled were 
carried to the polls. This heavy vote proves that the Ebert 
government was able to afford adequate protection to the voters, 
in the face of determined efforts by the Spartacists to prevent 
the election of a national assembly. It also proves that women 
participated quite generally; and that the people understood the 
importance of the decision which they were called upon to render. 

The following table shows the voting strength of the different 
parties (disregarding the Poles and-other sectional groups) as 
compared with the last previous election of 1912. The Spar- 
tacists placed no tickets in the field and either refrained from 
voting or supported the candidates of tke Independent Socialists. 
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ELECTION 1919 ELECTION 1912 
PARTIES 
No. of votes | Percent | No. of votes | Per cent 
Socialist 
Majority.................. +...) 11,180,452 | 38.7 
Independent................../ 2,187,305 7.6 
Total... nn. 13,317,757 | 46.3 4,250,400 | 34.7 
Democrats. ...........0...-2---++-] 5,261,187 | 18.3 1,497,000 | 12.2 
Center: a iiecaacievee weeds neve dean 5,686,104 | 19.7 1,996,800 | 16.3 
Conservatives. ....................| 2,408,387 8.4 1,493,500 | 12.2 
National Liberals... ........2...-.. 1,473,975 5.1 1,662,700°| 13.6 





Assuming that Alsace-Lorraine would be allowed to vote, the 
country was divided into thirty-eight electoral districts, each 
choosing from 6 to 17 members, or 433 in all. With Alsace- 
Lorraine eliminated, 421 members were actually elected in thirty- 
seven districts. The method employed in the election was a list 
system of proportional representation, each party nominating 
a list of candidates equal to the number of members to which 
the district was entitled. Every vote cast was counted as a 
vote for a particular list. The law permits parties to combine 
their lists, but no such combinations were used in this election. 
After disregarding the votes of minor parties which cast less than 
the quotient obtained by dividing the total vote of the district 
by the number of seats, the votes of the successful parties are 
divided successively by the numbers 1, 2, 3, 4, 5, ete., and the 
largest figures up to the number of seats give the number of rep- 
resentatives each party is entitled to. In case a minor party, 
whose total vote is less than the quotient, should poll more votes 
than the smallest quotient, it would-be assigned the seat instead 
of the major party, to which had already been assigned one or 
more representatives. 

An example of the results of the election, in the Münster, Min- 
den and Schaumburg-Lippe district, illustrates the system. This 
district was entitled to elect thirteen members. ‘The total vote 
and the quotients obtained by the method described above are 
indicated in the following table. In this particular case the 
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MAJORITY DEM- CONSERV- | NATIONAL 


CENTER |SOCIALISTS| OCRATS | ATIVES | LIBERALS 











Total vote. ..........-..s.++++++«| 405,871 | 290,831 | 94,186 | 81,389 | 62,799 
Divided by acc 202,935 | 145,415 

Divided by 3........-........-.---| 185,290 | 96,943 

Divided by 4.........--......0-66- 101,468 | 72,708 

Divided by 5........-... 2. e eee ee 81,174 

Divided by 6..............2..- 000s 67,645 








National Liberals did not poll one-thirteenth of the votes cast 
but neverthelesss obtained one representative. 

It will appear from this table that the allocation of seats would 
give the Center the first, third, fifth, sixth, tenth, and twelfth; the 
Majority Socialists the second, fourth, seventh and eleventh; 
the Democrats the eighth; the Conservatives the ninth, and the 
National Liberals the thirteenth. 

The result of the election was as follows: The Majority Social- 
ists secured 165 seats; the Christian People’s party (Center), 91; 
the German Democratic party (Progressives), 75; the German 
National People’s party (Conservatives), 38; the German People’s 
party (National Liberals), 22; the Independent Socialists, 22; and 
various other sectional and minor parties, 8. 

As compared with the composition of the last Reichstag (which 
it must be remembered had only 397 members) the Majority 
Socialists have gained greatly, now holding 39 per cent of the 
seats as against 27.5 per cent held by both branches of the party 
in the old body. The Conservatives have lost equally heavily, 
dropping from 17.9 per cent to 9 per cent. The strength of the 
Center has not been greatly altered, there being a slight loss 
from 22.2 per cent to 20.7 per cent. The National Liberals have 
decreased in strength from 11.3.per cent to 5.2 per cent. The 
Democratic (Progressive) party has gained from 11.6 per cent 
to 18 per cent. 

It will thus be seen that there has been a heavy movement to- 
ward the Left. This can largely be accounted for by the fact 
that the old negative gerrymander resulting from a failure since 
1870 to redistrict the country has now been eliminated; and 
partly by the system of proportional representation now used 
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for the first time. While there has been some shifting in opin- 
ion, it has been less than might have been expected. No party 
has an absolute majority in the Chamber, and what had been 
expected now became quite evident, viz., that any ministry 
which might command the confidence of this body would have-to 
be coalition in character. The election, however, did much to 
clear the situation and to strengthen the Ebert government. It 
is of interest to observe that twenty-four women secured seats 
in the new assembly. 

The government announced the convening of the national 
assembly for February 6, at Weimar, the continual strikes and 
the constant Spartacist disturbance making Berlin an undesir- 
able place. This decision was, however, bitterly assailed by the 
Independent Socialists. As the day approached the Spartacists 
became increasingly turbulent and there was serious doubt 
whether the assembly would be permitted to meet. The leaders 
of the soldiers’ and workmen’s councils called a general congress 
of these councils in Berlin for the same date, in order to indicate 
their lack of confidence in the government, and to confuse the situ- 
ation as much as possible. The government, however, was able to 
afford ample protection and the assembly convened without 
incident. The orderliness of the assembly made a good impres- 
sion. The body displayed a high degree of coherence, and except 
for the Independent Socialists who had desired to postpone its 
meeting and now would have, if possible, frustrated its efforts, 
there was no disturbing element. The opening address by Herr 
Ebert was largely devoted to a vehement protest against the 
‘terms which the Allies had submitted for a renewal of the ar- 
mistice. He asserted Germany’s right to enter the League of 
Nations on equal terms, and.demanded that German Austria be 
permitted to join the republic. Dr. David David, a Majority 
Socialist, was chosen president of the assembly, but on his enter- 
ing the cabinet this post was filled by Herr Fehrenbach, the 
former Centrist president of the Reichstag. The voting for 
president and vice-president of the assembly indicated that a 
working understanding had been reached among the three 
major parties. 
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An executive was organized by eleeting Herr Ebert as. Presi- 
dent of the republic. He was voted a salary with entertain- 
ment expenses of about $240,000 per annum. He will also oc- 
cupy the Bellevue Palace in Berlin as his official residence. He 
announced that as president he would not be a party man but 
maintain the two principles of his career, viz., pacifism and a 
stout adherence to the principles of a League of Nations. His 
first official act was to ask Herr Scheidemann to form a ministry. 
. In this cabinet, consisting of fourteen members, the Majority 
Socialists had seven seats, the Democrats three and the Center 
three. Count von Brockdorff-Rantzau, whose polities are uncer- 
tain, held the post of minister of foreign affairs. The new chancel- 
lor announced the task of the government in the immediate 
future to be: (1) The maintenance of the unity of the state by 
means of a strong central authority; (2) the immediate con- 
clusion of peace; (8) adherence to President Wilson’s program; 
(4) rejection of any peace of violence; (5) restoration of Ger- 
many’s colonial territories; (6) immediate repatriation of German 
prisoners; (7) admission of Germany into the League of Nations 
with equal rights; (8) general and reciprocal disarmament; (9) 
the constitution of general arbitration courts; (10) the abolition 
of secret diplomacy. 

The national assembly and the new y government appear to 
have started with as large a degree of popular confidence as was 
possible in the circumstances. By many the assembly was 
looked upon as a sort of cure-all for the ills from which the state 
was suffering. The Majority Socialist-Democratic-Centrist bloc 
represented 77 per cent of the assembly, and might expect to 
command the active support of an equal proportion of the people. 
It is true that the personalities of Ebert, Scheidemann and Erz- 
berger did not arouse enthusiasm, but this was a democratic 
régime, and doubtless the change from the aloofness and pomp 
of royal courts and aristocratic ministers to these simple burgers 
was a welcome one to many. 

It required only a short time, however, to show that neither _ 
the assembly nor the executive could command the respect of _. 
the nation. The former lost itself in interminable debate. There 
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is none of the rapid cross-fire of questions and interruptions 
which give the proceedings of the house of commons a never- 
failmg interest. Rather do long-winded party-backs indulge 
in what appear to be copybook speeches. One remembers 
that it was this same tendency to speech-making that contrib- 
uted largely to the futility of the Frankfort Parliament in 1848. 
Furthermore, in spite of the new basis of election, it developed 
that most of the leaders of the Reichstag were returned to the 
_ assembly, and the membership in general was much the same. 
~ Where-new men of ability were elected they have been regarded 
as political upstarts and deprived of influence by the traditional- 
ized and hide-bound fogeys who were in control. They have 
not been appointed to important positions on the committees or 
given a chance to be heard. Within two months of its convening 
the assembly was being generally criticized in the press as having 
completely failed to rise to the occasion, and by June it had 
almost ceased to attract any attention. 

Nor has the experience of the government been much happier. 
Inclining more and more to the Right in its policy, it aroused 
increasingly bitter opposition from the Independent Socialists 
and Spartacists. A considerable number of Majority Socialists, 
indeed, became disgusted at what appeared to be its lukewarm- 
ness in the cause of socialization. The difficulties in the way of 
economic reconstruction were doubtless insuperable; but the fact 
remains that it has accomplished nothing, indeed attempted 
almost nothing, toward the rehabilitation of the country. It is 
clear to everyone that it is largely controlled by the bureaucracy, 
which has changed but little. The root of the whole trouble is 
that the men who are at the helm, whether in governmental or 
administrative posts, are the same who were responsible for the 
war. <A few of the loftiest personages have been retired, but, 
on the whole, the old figures and the old methods are in the as- 
cendency. A real revolution would have brought Maximilian 
Harden to the fore. He has had the courage to denounce the 
hypocrisy of a republic whose promoters have immediately ` 
appointed monarchists. to the highest posts; who say that Ger- 
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many was not defeated and threaten Bolshevism if the peace 
terms are not to their liking. 

On the other hand, the parties of the Right have found ample 
cause to criticize the government’s weakness and condemn its 
opportunism. It continued to exist merely because there was no 
one else to take its place. It was generally predicted that it would 
fall on the question of the peace treaty, whether it decided to 
accept the treaty or not. One man alone has thus far risen into 
a commanding prominence which forecasts for him the possibility 
of a career of more than a few short weeks. That is Herr Noske, 
minister of national defense. He is described as an imperialist . 
Socialist, who supported the war throughout, expressing at times 
chauvinistic sentiments which would do credit to Von Tirpitz or 
Bernhardi. He is a believer in force, and has known how to use 
the volunteer military units, which. were recruited ostensibly 
for the campaign against the Poles on the Eastern border, effec- 
tively against the Spartacists. It is believed that had he a free 
hand he would give short shrift to the Bolsheviki. There is talk 
of a dictatorship and Herr Noske is the man usually mentioned 
in this connection. This is, of course, still mere speculation 
but history has the habit of repeating itself and another child 
of the revolution may attempt to emulate the career of Napoleon. 

The provisional Ebert government, in preparation for the work 
of the constituent national assembly, appointed a commission 
headed by Professor Hugo Preuss, professor of public law in 
the Berlin Handelshochschule and a former leader of the Pro- 
gressive party (well-known to students of political science as 
the historian of municipal government), to frame a draft constitu- 
tion to be submitted to that body. This was completed toward 
the end of January, and was accompanied by a remarkable 
memorandum. This document is essentially an argument for 
a federation of free states constructed on a new basis, under an 
elected president with a bicameral parliament. 

Preuss says (for it is doubtless his work) that the new consti- 
tution must be based on democracy—on the existence of the 
German people as a political unit and not on the existence of 
states as such, whether in monarchical or ““Free-State” form. 
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The present states, he asserts, are purely accidental units, aris- 
ing out of the fluctuations of dynastic policy and achievement. 
There is no real justification for the existing frontiers. The 
smallest states are mere appendages of Prussia, and must be 
grouped into units capable of independent life. This would 
not be applicable to Hamburg and Bremen, with their Hanseatic 
tradition. The critical problem is the future of Prussia, com- 
plicated as it is by historic memories and sentiments. But it 
is necessary to recognize that a Prussian republic of 40,000,000 
inhabitants is a constitutional, political and economic impossibil- 
. ity inside a German republic of 70,000,000. Furthermore, the 
disappearance of Prussian hegemony is essential if Germany is 
to recover her international position. A strong Germany 
- requires a united people; and particularism, which has ever been 
the bane of German politics, can only be overcome by a complete 
German unity. Other than territorial differences, such as that 
between agrarian and industrial interests, can likewise be harmo- 
nized only by a strong, centralized national authority. On general 
grounds it is desirable that Berlin be the capital, but that is 
impossible if Prussia remains intact. Berlin should be under the 
central government, not under Prussia. 

There should be an end of the right of the member-states to . 
diplomatic representation abroad. The republic should also 
alone be the unit of defense. The special rights (Sonderrechte) 
of. the states should be abolished. An end should be put to the 
Prussian railway system, and all’ the railroads of the country 
centralized under national control. Other forms of communica- 
tion and transport, including the postal and telegraph system, 
should be unified. The tremendous financial burdens, under the 
terrible pressure of which the German Republic begins its exist- 
ence, make it impossible from the outset to withdraw from the 
sphere of national finance any appropriate source of revenue.. 
The nation (Reich) should have first call in every case, if it is to 
exist at all. The states and also the cities and towns must adapt 
their finances and taxation to the framework of national finance, 
partly by opening up for themselves sources to which the na- 
tional government lays no claim, and then by being permitted to 
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add their own taxation to certain national taxes, within the 
limits determined by the national government. The solution 
of the problems of socialization, of land policy, of the relations 
of church and state should be along centralized lines. As re- 
gards religion and education there can be great elastieity, but 
the general prineiples should be common. 

In accordance with these general prineiples the draft constitu- 
tion provided for a federal republie consisting of fifteen states, 
Prussia being divided into seven or eight, and the smaller states 
combined into units of reasonable size. At the head of. the re- 
public there was proposed a president elected by direct vote of 
the whole people for a ten-year term. He should appoint a 
responsible parliamentary ministry, whose members, however, 
need not be members of the legislative body, but who must 
resign when they lose its confidence. The legislative body 
should consist of a popular house elected on the broadest suffrage 
and a states house which would express the federalist principle. 
The members of the states house would be elected by the uni- 
cameral state diets, which in turn would be elected by the samé 
suffrage as the popular chamber of the national legislature. 
Trrecoricilable differences between the two chambers, or between 
them and the President, would be decided by a referendum. . 

The writer of this article does not hesitate to say that this 
draft constitution, and particularly the accompanying memoran- 
dum, are the single evidence which the period under discussion 
has produced that anything like real statesmanship exists in 
Germany. It is a striking commentary on the unregenerate 
character of the political forces in control that the judicious 
advice of Professor Preuss has been entirely disregarded, and the 
draft constitution apparently never submitted to the assembly. 
Particularism in Germany has again proven too strong, and in- 
stead of this thorough-going reorganizatién, the old system is 
merely revamped. , 

The national assembly speedily adopted unanimously a 
provisional constitution which had been submitted to it by the 
government. Under this constitution, except for the important 
changes that the head of the state is elected by the national 
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assembly and that the ministry is responsible to the legislative 
body (which was indeed nominally provided for in the old con- 
stitution), there is little change from the old system. No pro- 
vision for elections is contained in the provisional constitution 
The Bundesrath is reéstablished in practically unaltered form 
and powers as the “States Committee;” Prussia remains pre- 
dominant with nineteen votes in the “States Committee;” the 
Sonderrechte are preserved; and the administration is not cen- 
tralized. The national assembly has meanwhile undertaken 
the framing of a definitive constitution but there is little likeli-. 
hood that it will rise above the particularistic influences that 
appear to be stronger today than at any time since 1870. 


Alongside the regularly constituted, albeit provisional, govern- 
ment, there has existed a second government, or set of govern- | 
ments, which have displayed in many respects more strength, 
vitality and initiative. This is the system of workmen’s and 
soldiers’ councils, or Asrats as they have come to be called from 
the initials (Arbeiter und Soldaten Rat). As a phase of the 
revolution, and coincident with the establishment of the pro- 
visional governments for the nation and the several states, self- 
constituted councils of workmen and soldiers seized control of 
the government in many of the principal cities, including Berlin. 
These bodies sprang up like mushrooms and quickly secured an 
authority which the provisional governments could not gainsay. 
They appear generally to have permitted the city officials, even 
the Bürgermeisters, to remain in office, confining themselves to a 
general supervision except for taking over the police function. 
The Berlin council, pending the establishment of a central 
executive council representing al! the councils of the country, 
assumed to act as such. Eventually congresses of representa- 
tives from the several local councils were held and a central 
executive council set up. Gradually, too, the basis of their 
authority has been more clearly defined, though varying in dif- 
ferent cities. In Berlin all workers, twenty years of age, whose 
earnings do not exceed 1000 marks, are eligible to elect, and to be 
elected, to the workmen’s council; while in Hamburg workers are 
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defined as including ‘owners, directors, managers,” ete. as well 
as wage earners. Their party composition has also varied a 
great deal. The Berlin council in the earlier period consisted 
of seven Majority Socialists, seven Independent Socialists and 
two Democrats. The tendency has been, however, for them to 
become predominantly Independent and Spartacist. They are 
not to be held responsible for the Spartacist uprisings, though 
these have in many instances had for their purpose the strengthen- 
ing of the councils. In large part they are of Majority Socialists. 

At first there seems to have been a harmonious understanding 
between these councils and the governments. The central 
government recognized them as the bearers of the revolutionary 
will of the people, and as a board of control over the entire admin- 
istration of their respective areas. Almost from the beginning, 
however, differences between the councils and the governments 
began to develop, which at times have issued in open civil war. 

Neither the state nor national governments have generally 
thus far felt sufficiently strong openly to defy the councils or to 
undertake their suppression. The peculiar situation is indi- 
cated by the fact that the eouncils use the chambers of the 
diets for their congresses, and the governments cannot say them 
nay. At the same time that open clashes occur between the 
troops of the government and those of the councils, negotiations 
between them continue. 

It is evident that the question whether they are to be recog- 
nized as a permanent branch of government cannot be much 
longer delayed. They are demanding with increasing insistence 
that the economic order shall be transformed into an unbureau- 
cratic community of producers, including masters and men, and 
of consumers. A complete fusion of capital and labor is their 
object. As representing this economic order the council system 
would be developed into a coördinate branch of government. 
Based upon local district and regional councils, there would be 
erected a national economic council as a complement to the 
political legislative body. 

The councils have conducted their campaign for complete 
recognition most cleverly. They have asserted their right to 
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be considered the true successors of the old executive, have 
maintained their right to control of the army, have opposed the 
convening of the national assembly, and called a general con- 
gress of councils to meet in Berlin on the day the assembly con- 
vened at Weimar. They. have utilized general strikes to force 
compromises from the regular governments. About the middle 
of March they succeeded in compelling the central government 
to accord them a certain recognition. Chancellor Scheidemann 
announced that it was the intention of the government to 
“anchor” the council plan deep and fast in the constitution, 
but as yet the exact form which this constitutional recognition 
will take has not appeared. 

How events will shape themselves in the immediate future in 
Germany no one can tell. The general apathy and despondency . 
of the people, which reveals itself quite as much in the extrav- 
agant and wasteful expenditures of the upper classes and in the 
marked decline in social morality as in the strikes and general 
disinclination to work on the part of the proletariat; the com- 
plete financial bankruptcy of the nation; the inevitable loss of 
the most important coal-producing areas; the destruction of 
overseas commerce; and the embittered hatred of all the worid 
are circumstances which would seem to make the problem of 
political and economic reconstruction insoluble. He would be 
indeed a bold prophet who would hazard even a guess at the 
probable outcome.” 

2Since writing this article the Scheidemann ministry resigned on June 20, as 
was anticipated, over the question of signing the treaty of peace. The premier 
and several other members were so fully committed to rejection that their fall 
was certain in the face of the national assembly’s strong majority for signing. 
A new ministry has been appointed under the premiership of Herr Bauer, a 
Majority Socialist, who had been minister of labor in Prince Max’s ministry, and 
had continued under the provisional Ebert government. This cabinet contains 
seven members of the Scheideman cabinet. It accepted the mandate of the 
national assembly to sign the treaty, but otherwise cannot be said to represent 


any new or different principles. ‘Herr Noske remains minister of national 
defense and continues to be the strong man of the goverument. 


JEFFERSON AND THE LAW OF NATIONS 
LOUIS MARTIN SEARS 


The embargo upon commerce which Congress at the sugges- 
tion of President Jefferson decreed in 1807 was more than an 
experiment in practical politics. It was the test on a magnificent 
seale of a theory of international law long maturing in the Presi- 
dent’s mind, and the fitting contribution of a new nation to a body 
of doctrine which owed its revival, if not its inception, to the need 
of curbing the international anarchy which accompanied the 
rise of modern states. The law of nations was a new develop- 
ment. Less than two centuries had passed since Grotius put 
forth the pioneer work De jure belli ac pacis (1625). The interval 
between the publication of Grotius’ book and the issuance of 
the embargo decree was, in fact, the classical period in inter- 
national law. The labors of Leibnitz, Wolff, Vattel, and Bynker- 
shoek built up a system popular, not only with doctrinaires and 
philosophers, but even with enlightened despots in their more 
subjective moments. By the close of the eighteenth century, 
the law of nations had acquired as much ‘prestige as it could 
ever hope to secure without the support of its own guns and navies. 
It was the highest political expression of an age which believed 
in the perfectability of human relations through sheer intellect. 
And if its dicta sometimes failed to govern the actions of courts 
and cabinets, its infringement was not a matter of indifference. 
Nations broke treaties, to be sure, but they did not call them 
“scraps of paper.” 

International law since Grotius has in reality known two 
great eras and is now entering upon a third. The first 
culminated between 1758 and the French Revolution, when for 
an entire generation Vattel’s Le Droit des gens, ou principes de la lot 
naturelle appliqués à la conduite et aux affaires des nations et des 
souverains enjoyed a vogue which has been accorded to but 
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few of the world’s books.! The Napoleonie Wars overthrew this 
older law of nations along with the nations it represented. It 
was amid the débris and ruins of international law that Jefferson 
inaugurated his embargo.. A second stage in modern law marked 
the century between the Congress of Vienna and the 1907 meet- 
ing of the Hague Conference. This was essentially an age of 
disillusionment. The age of reason had succumbed to the un- 
reason of much that is human, and visions of immediate per- 
fection paled and faded before the Darwinian view of impercep- 

tible evolution. International law then as the expression of a 
' pragmatic and skeptical world contented itself with as efficient a 
system of balance of power as it could devise, and endeavored 
at two world gatherings to place a limit upon the military use 
of the tools which modern industrialism had created. In the 
tragedy just closing the international law of Gladstone, Bis- 
marck, Nicholas II, and Bryan has been swept away as utterly. 
as the older system of the ‘‘fathers.”’ 

And now in the Reconstruction, international law is seeking 
a more effective sanction. And the League of Nations, in so far 
as its police power is to prove a reality, finds its counterpart in 
the Roman Empire, where one law governed the world, and York 
and Byzantium were kin. 


From this larger synthesis of the law of nations, it is of interest 
to examine more particularly Jefferson’s own acquaintance with 
the authorities upon the subject, and his conception of his own 
relation to the law. Jefferson had all his life been a student of 
political theory, and the authors to whom he refers from time to 


1 For an interesting study of Vattel, see Charles G. Fenwick, ‘‘The Authority 
of Vattel”? in The American Political Science Review, Vol. VII (1913), pp. 395-410. 
An article by Thomas Willing Balch in the Pennsylvania Law Review for 1916 also 
treats of Jefferson’s interest in the law of nations. 

2 Among others he cites: The Writings of James Madison (Hunt ed.), Vol. II, p. 
43, Madison to Thomas Jefferson, March 16, 1784, ‘‘The tracts of Bynkershoek, 
which you mention;” The Works of Thomas Jefferson (Federal ed., 1904-05), Vol. 
IV, p.29, Puffendorf; Vol. IV, p. 248, Bynkershoek; Vol. VI, p. 63, Adam Smith; . 
also Montesquieu, Locke, Burke, De Lolme, Hume, Molloy, Beccaria, and Vattel. 
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time and a perusal of whom he recommends to his friends con- 
stitute a gallery of the political scientists of his period. The 
underlying concept of eighteenth century political thought was 
the theory of compact; and, like most of his contemporaries, 
Jefferson accepted the contract theory as it had developed in 
England through Hooker and Milton in theology, Hobbes and 
Locke in politics; and as it had been popularized in France 
through Montesquieu and Rousseau. His own ‘‘ Declaration of 
Independence” embodied the finest statement in English of the 
theory. _ , 

Up to 1776, Jefferson had been thinking of the theory in a some- 
what limited aspect as an explanation for the origin of individ- 
ual societies and governments. But the exigencies of practical 
administration which faced him as secretary of state and later 
as chief executive called his attention to a phase of the general 
theory not frequently emphasized. The customary explana- 
tion of compact presupposed a state of nature out of which man 
emerged into organized society by means of a formal and specific 
agreement. On all points not covered by this agreement, he 
was still regarded as in the original state of nature. And the 
significance of this for the law of nations was that the state of 
nature was one of peace. No Nietzschean school of thought 
had as yet arisen to glorify war as the natural state of man. To 
eighteenth century thinkers, war was the abnormal and the un- 
natural. And the state of nature which governed both individ- 
uals and nations, except as modified by special laws and treaties, 


3 For an epitome of the place of the theory of contract in American thought, 
see L. M. Sears, ‘“The Puritan and his Anglican Allegiance” in Bibliotheca Sacra 
for Oct., 1917. 

4M. de Vattel (Carnegie Institution, 1916), Introduction by A. de Lapradelle, 
p. xviii: ‘‘Dans l’école du droit de la nature et des gens, à laquelle appartient Vat- 
tel, le contrat joue un grand rôle. Deméme qu’il est àla base de l'Etat, dans le 
droit public interne, sous le nom de pacte social, il est encore à la base du droit 
international public, sous le nom de traité. Par le pacte, PEtat se forme, Par 
le traité, il s’assure les droits nécessaires & son développement.” 

5 See J. S. Reeves, ‘‘The influence of the Law of Nature upon International 
Law in the United States,” etc., in American Journal of International Law, Vol. 
III (1909), p.559. See also The Works of Thomas Jefferson, Vol. VII, p. 400. 
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was a state of peace. Vattel furnished the text; Washington 
and his advisers, the sermon. The neutrality which the United 
States pursued in 1793 was a definite advance in international law, 
based upon thefundamental pacifism of the state of nature idea 
included in the theory of compact.’ . 

Neutrality was, in fact, dictated by plain necessity, but Jeffer- 
son found authority for it among the lawyers, and it was pleasant 
to indulge in what Genet termed the “aphorisms” of Vattel.® 
This same neutrality continued under Adams, in spite of the 
near approach to war in 1798, and remained the fixed policy of 
Jefferson’s’ own term. It bore a golden harvest in the carry- 
ing trade of a warring world, ‘for until the decrees and orders of 
the chief contestants closed the seas to our shipping, neutrality 
paid financially as well as morally. But the increasing rigor 
of the belligerents after 1805 forced the issue anew, and the 
decision to maintain neutrality rested, it must be confessed, 
more upon the practical impossibility of attacking both offenders 
than upon any theory that our own state of nature was peace- 
ful. Most of Jefferson’s allusions to Vattel'and other authorities 
are to be found in the correspondence of 1793. Another ten 
years of conflict taught the futility of appeals to textbooks 
against the might which Napoleon and Canning both mistook 
for right. By nature a theorist, inexorable destiny made of 


6M. de Vattel (Carnegie Institution, 1916), Introduction by A. de Lapradelle, 
p. xxiv: “Vattel, le premier, déclare que l’impartialité n’est pas obtenue par 
légalité des secours, mais par l’absence de secours. ‘Ne point donner de secours, » 
quand on n’y est pas obligé; ne fournir librement ni troupes, ni armes, ni muni- 
tions, nirien de ce qui sert directement à la guerre . . . ne point donner de secours 
et non pas en donner également: telle est sa formule,” etc. See also ibid., p. 
XXXVİ. : 

7 See J. J. Burlamaqui, The Principles of Natural Law (5th ed., Dublin, 1791), 
p. 164: ‘‘. . . let us observe that the natural state of nations, in respect to 
each other, is that of society and peace.” M. de Vattel (Carnegie Institution), 
Introduction by A. de Lapradelle, p. xxiii: ‘‘Machiavel donnait aux princes le 
conseil d’épouser les querelles les uns des autres, en vue de partager, avec le vain- 
queur, les dépouilles du vaincu. Diplomate de l’école de Jean-Jacques, Vattel, 
au contraire, les engage à rester spectateurs. Pour la première fois le nom de 
neutralité pénètre dans un traité de droit des gens.” 

8 The Works of Thomas Jefferson, Vol. VII, p. 485, Jefferson to Gouverneur 
Morris, August 16, 1793. 


JEFFERSON AND THE LAW OF NATIONS 383 


Jefferson a realist. Yet devotion to ideals is, after all, his salient 
characteristic. And his utterances upon the law of nations and 
its framers possess a unique interest for a world which is once 
more called upon to formulate not only its practice, but its 
theory as well. If the following pages seem to concern many 
matters besides the embargo, the latter may still be kept in 
mind as the practical outcome of much theorizing. 

Frequently his allusions are only incidental. For example, the 

right of an assembly to determine its own quorum reminds him of 
Puffendorf.° Again he says of Bynkershoek’s works: “There are 
about a fourth part of them which you would like to have. They 
are the following tracts. Questiones juris publici—de lege Rhoded 
—de dominio maris—du Juge conopetent des Ambassadeurs, for 
this last if not the rest has been translated into French with notes 
by Barbeyrae.”!° More important because of their subject are 
his observations on The Wealth of Nations. “In political econ- 
omy,” he writes, “I think Smith’s wealth of nations the best 
book extant, in the science of government Montesquieu’s spirit 
of laws is generally recommended. It contains indeed a great 
number of political truths; but also an equal number of heresies: 
so that the reader must be constantly on his guard. 
Locke’s little book on government is perfect as far as it goes. 
Descending from theory to practice there is no better book than 
the Federalist. Burgh’s Political disquisitions are good also, 
especially after reading De Lolme. Several of Hume’s political 
essays are good. There are some excellent books of Theory 
written by Turgot & the economists of France. For parliamen- 
tary knowledge, the Lex parliamentaria is the best book.”™ 

Several of the above named works were regarded by Jefferson 
as indispensable to the training of a lawyer. And a chart of read- 
ings recommended to his young cousin for daily study between 
the hours of twelve and two includes Molloy, De jure maritimo; 
Locke, On Government; Montesquieu’s Spirit of Law; Smith’s 

 Ibid., Vol. IV, p. 29. 


10 Tbid., p. 248. - 
1t bid., Vol. VI, p. 63, Jefferson to Thomas Mann Randolph, May 30, 1790. 


384 THE AMERICAN POLITICAL SCIENCE REVIEW 


Wealih of Nations; Beccaria; Kaim’s Moral Essays and Vattel’s 
Law of Nations.” 

But the law of nations meant to Jefferson far more than an 
elegant supplement to a legal education. It was a reality in 
diplomacy ready to function upon any issue. In 1792, that issue 
was Spain. During the Revolution, Spain had encroached upon 
Georgia. But the peace treaty failed to recognize her gains 
and she was obligated to return them to Georgia. So far as 
the treaty applied, this might be to Georgia direct, or on the 
theory that British sovereignty still held when the attacks were 
made, restitution might be made to Britain first for transfer to 
the United States. In support of direct dealings between Spain 
and the United States, Jefferson enlisted the doctrine of natural 
right, we being the real proprietors of the places seized, and for 
natural right he appealed to Vattel! The case was simple. 
If Britain was the real proprietor, it was certain that she had 
never ceded her rights to Spain. On the contrary, her relin- 
quishment had been to the United States. If America was the 
original and lawful proprietor, the situation was absurd, for 
America and Spain were allies at the very time the seizures oc- 
curred. Common sense alone would uphold the American con- 
tention, but Jefferson called in a battery of legal support. “See,” 
he urges, “on this subject, Grotius, 1. 3. c. 6, §26. Puffendorf, 
1. 8, c. 17, 823. Vattel, 1.3, 8197, 198.” 

The law of nations was equally serviceable for American rights 
to navigation on the Mississippi. “What sentiment,” demands 
Jefferson, “is written in deeper characters than that the ocean 
is free to all men, and their rivers to all their inhabitants?’ 
Obstructions to river navigation had always been acts of force, 
and if recognized were matters of treaty and not of natural right. 
Even exelusive eontrol of the lower waters of a river gave its 
owners no dispensation from the general law. And in the case 

12 Ibid., p. 72, Jefferson to John Garland Jefferson, June 11, 1790. For a com- 
ment on Beccaria, see ibid., Vol. I, p. 71. 

13 American State Papers, Foreign Relations, Vol. I, p. 252, March 18, 1792. 
See Vattel, 1. 3, p. 122. 


14 American State Papers, Foreign Relations, Vol. I, p. 252, March 18, 1792. 
15 Ibid., p. 253. : 
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in question, Spain held on both sides of the Mississippi so nar- 
row a zone “that it may in fact be considered as a strait of the 
sea.”! On this point as in the case of the Georgia claims, the 
authorities are duly cited: “See Grot. 1. 2. c. 2 §11, 12, 18, c. 3. 
§7, 8, 12. Puffendorf, 1. 3. c. 3. §3, 4, 5,6. Wolffs. Inst. 
$310, 311, 312. Vattel, 1. 1. §292, 1. 2. §123 to 139.’)" 

The right of navigation being granted, that of mooring vessels 
to the shore and even of landing if necessary was the inevitable 
corollary. And lest there be any doubt of this simple truth, 
Jefferson calls to witness “Grot. 1. 2. ce. 2. 815. Puffend. 1. 
3.0.3. $8. Vattel, 1. 2. $129.’ı8 If these were not convinc- 
ing, there was the further arsenal of Roman law. The Ro- 
mans placed river navigation on the basis of natural right— 
‘‘(flumina publica sunt, hoe est populi Romani, Inst. 2. t. 1. $2)”"° 
—and derived an incidental right to the use of the shores ‘‘ (Ibid., 
§1, 3, 4, 5).”2° This shore privilege was automatically extended 
in emergency to the beaching of a damaged ship when simply 
mooring it would prove unsafe. Here Jefferson quotes at length 
from “Inst. 1. 2. t. 1. $4.”® It thus appears that all the lawyers, 
both ancient and modern, upheld American rights upon the 
. Mississippi. Is it surprising that the case was finally won? 

Meanwhile even more urgent difficulties with Great Britain 
pressed for solution. The Peace of Paris was violated by both 
parties. Great Britain still held the western forts; America 
still owed the royalist debts. In supporting the American 
position, Jefferson took for his major premise the validity of the 
status quo as defined by the time of the peace signing.* He 
next pointed out that the treaty became binding only when it 


18 Ibid., p. 254. 

17 Ibid., p. 254. 

18 Ibid., p. 254. 

19 Ibid., p. 254. 

20 Ibid., p. 254. 

21 Ibid., p. 254, March 22, 1792. 

22 For a recommendation of commercial retaliation on this account, see The 
Works of Thomas Jefferson, Vol. I, p. 210. 

23 American State Papers, Foreign Relations, Vol. 1, p. 201, May 29, 1792, citing 
“Vattel, 1.4. s. 21,” and ‘‘Wolf, 1222,” 
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was published to the country at large.“ At the moment when 
the treaty was so proclaimed, much British property was by 
the fortune of war in American hands. The claim to permanent 
ownership of these confiscations would hold in law, save for the 
custom grown quite general in Europe of returning to individ- 
uals their private property.” America would have been glad 
to observe this courtesy had the war been of a normal character, 
but such was far from the case. Our resources were too ex- 
hausted to permit of mere amenities. Moreover, Great Britain 
had placed us as rebels beyond the pale of international law. 
“She would not admit our title even to the strict rights of ordi- 
nary war; she cannot then claim its liberalities; yet the confisea- 
tions of property were by no means universal, and that of debts 
still less so.” 

Even granting the righteousness of certain British claims, 
reason and law were one in cautioning delay in their payment.?’ 
In Jefferson’s own formula: ‘Time and consideration are favor- 
able to the right cause—precipitation to the wrong one.’ And 
as for interest, that was preposterous, even according to British 
precedents.2? Where both debtor and creditor lost, the court 
would not double the loss of one to save that of the other. . In 
both natural and munieipal law, in questions “de damno evi- 
tando melior est conditio possidentis.”® All the more so where 
the creditor inflicted the damage.’ 

Turning to British delinquencies, Jefferson quotes the treaty 
pledge to retire “with all convenient speed,” and conjures up 

24 American State Papers, Foreign Relations, Vol. I, p. 201, quoting ‘‘Vattel, 
1. 4. s. 24” and s. 25; ‘Wolf, s. 1229.” 

25 American State Papers, Foreign Relations, Vol. 1, pp. 201-202, May 29, 1792, 
quotes Bynkershoek ‘‘Quest. Jur. Pub. 1.1. e. 7.” 

25 American State Papers, Foreign Relations, Vol. I, p. 202, May 29, 1792. 

27 Ibid., pp. 208-209, citing ‘Vattel, l. 4. s. 51” and Bynkershoek, 1.2. e. 10.” 
See also Bynkershoek, 1. 1. e.7. 

28 American State Papers, Foreign Relations, Vol. I, p. 211, Section 45. 

2° Ibid., p. 218. He quotes here Lord Mansfield, ‘‘Dougl. 753,” and 376. 

30 American State Papers, Foreign Relations, Vol. I, p. 213. See also The 
Works of Thomas Jefferson, Vol. VII, pp. 84-85. 

31 See in this connection American State Papers, Foreign Relations, Vol. I, p. 


214, citing ‘Wolf, s. 229” and s, 1224, and ‘‘Grotius, 1.3. e. 20, s. 22.” 
32 American State Papers, Foreign Relations, Vol. I, p. 206, May 29, 1792. 
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Vattel to show that this really meant “as soon as possible.” In 
his reply, the British minister disclaimed any authority to sur- 
render the posts, and the conference was barren as respects 
its chief objective. 

Nevertheless one truly constructive development grew out 
of the diplomatic interchange as to debts and forts. Hammond 
expressed the regret that Great Britain and the United States 
had no buffer state between. He feared trouble from rival 
army posts on either side the Canadian border. Thereupon 
Jefferson suggested that both sides restrict their forces to a mini- 
mum to be agreed upon. And the friction of wits between 
Jefferson and Hammond then generated a thought spark of more 
value to humanity than many a treaty of peace. Seizing Jeffer- 
son’s idea of a limitation of armaments, Hammond went the 
further step of urging the abolition of all military posts in favor of 
trading stations. Jefferson hailed the suggestion. “I told him,” 
he records, “that the idea of having no military post on either 
side was new to me, that it had never been mentioned among the 
members of the Executive. That therefore I could only speak 
for myself & say that, primä facie, it accorded well with two favor- 
ite ideas of mine of leaving commerce free, & never keeping an un- 
necessary souldier, but when he spoke of having no military 
post on either side there might be difficulty in fixing the distance of 
the nearest posts.”# A great war was tointervene beforetheun- 
fortified Canadian boundary became a fact. But Jefferson and 
Hammond both deserve credit for the germ of a real pacifism 
and of international good-neighborliness. Less heeded than 
the grand climaxes in his life, this conversation of Jefferson with 
Hammond is memorable for its genesis of a great idea. It 
marked him as a trail blazer in international law. 

While Washington and his cabinet were struggling with these 
American issues, the war cloud in Europe was threatening to 
engulf all the neutrals.** The death grapple between England 

33 Ibid., p. 206, citing ‘‘Vattel, 1. 4. e. 26.” 

3: The Works of Thomas Jefferson, Vol. I, p. 227, Anas Papers, 1792. 

35 It had really been looming since 1787, even before the French Revolution 
began, and Jefferson had then predicted our eventual neutrality (see The Works 


of Thomas Jefferson, Vol. I, p. 114) and attempted to demonstrate its advantages 
to both belligerents. 
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and France which lasted with one brief intermission from 1793 to 
1815 raised from the first grave questions of international law 
and the rights of neutrals, and called from our own state depart- 
ment important declarations of principle. When Great Britain 
first threatened her paper blockade, Jefferson assured Pinckney, 
the American minister at London, that such an infringement 
of neutral rights was past belief. The law of nations was too 
ingrained in civilized practice, as witness the recent American 
treaty with Prussia which went even so far as to deny the exist- 
ence of contraband “for, in truth, in the present improved State . 
of the arts when every country has such ample means of pro- 
curing arms within and without itself, the regulations of contra- 
band answer no other end than to draw other nations into the 
war. However, as nations have not given sanction to this 
improvement, we claim it, at present, with Prussia alone.’’?? 

Such a view of contraband was not likely to countenance the 
British objection to shipments of arms for French account, and 
Jefferson vigorously asserted the right of our citizens to a traffic 
in munitions, a right In ‘which they were amply sustained by the 
law of nations, which simply designated munitions as contra- 
band if the enemy could capture them.?® What was true of 
cargoes was equally true of their vessels. The law of nations 
insured their right to pass unharmed “and no one has a right to 
ask where a vessel was built, but where is she owned?’”’*? To assert 
this right was all the’more essential, as our increasing commerce _ 
demanded additional cargo space, and shipping once purchased. 
enjoyed the protection in some cases of specific treaties; in others, 
of the general law of nations.* 

Questions of navigation, contraband, blockade and seizure 
were of course fundamental. Upon their solution depended the 
ability of America to remain outside the general conflagration. 


36 The Works of Thomas Jefferson, Vol. VII, p. 314, May 7, 1793. 

31 Ibid., pp. 314-815, May 7, 1793. 

38 Ibid., p. 326, May 15, 1793. See also ibid., pp. 84-85; also American State 
Papers, Foreign Relations, Vol. I, pp. 147, and 188, November 30, 179. 

39 The Works of Thomas Jefferson, Vol. VII, pp. 386-387, Jefferson to Gouver- 
neur Morris, our Minister at Paris, June 13, 1793. : 

40 Ibid., Vol. VII, p. 416, Jefferson to James Monroe, June 28, 1793. 
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But even more annoying, for the moment, were the demands 
of the French agents on American soil. These parvenus in 
diplomacy outraged all the canons of the old régime by their 
insolent demands, to yield which would be suicidal, to refuse, 
churlish. The balance between gratitude and self-interest was, 
indeed, hard to preserve, and the law of nations was in demand 
as a prop for a neutrality more sensible than romantic. 

The most offensive of these French representatives, the Giron- 
dist Genet, although he violated all the laws of hospitality by his 
conduct at Charleston and Philadelphia, contrived to place the 
American government on the defensive. Jefferson explained 
to him our point of view with an almost loving patience, find- 
ing ample vindication for neutrality in the pages of Vattel 
and Wolff. He quoted at length from Vattel: “ ‘Tant qu’un 
peuple neutre veut jouir surement de cet etat, il doit montrer en 
toutes choses une exacte impartialité entre ceux qui se font la 
guerre. Car s'il favorise l’un au prejudice de lautre, il ne pourra 
pas se plaindre, quand celui-ci le traitera comme adherent et 
associé de son ennemi. Sa neutralité seroit une neutralité fraud- 
uleuse, dont personne ne veut etre la dupe. Voyons done en 
quoi consiste cette impartialité qu’un peuple neutre doit garder. 

“ ‘Elle se rapporte uniquement à la guerre, et comprend deux 
choses. 1, Ne point donner de secours quand on n’y est pas obligé; 
ne fournir librement ni troupes ni armes, ni munitions, ni rien de 
ce qui sert directement à la guerre. Je dis ne point donner de 
secours et non pas en donner egalement; car il seroit absurde qu’un 
etat secourut en méme tems deux ennemis. Et puis il seroit 
impossible de le faire avec egalité, les mémes choses, le méme nom- 
bre de troupes, la méme quantité d’armes de munitions, &c. 
fournies en des circonstances differentes; ne forment plus de 
secours equivalens, &e.’ 

“Tf the neutral power may not, consistent with its neutrality, 
furnish men to either party, for their aid in war, as little can 
either enrol them in the neutral territory, by the law of nations. 
Wolf, s. 1174 says, ‘Puisque le droit de lever des soldats est un 


4 American Stale Papers, Foreign Relations, Vol. I, pp. 154-155, Jefferson to 
Genet, June 17, 1793, quoting ‘‘Vattel, 1.3. s. 104.” 
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droit de majesté qui ne peut etre violé par une nation étrangere, 
il n’est pas permis de lever des soldats sur le territoire d’autrui 
sans le consentement du maitre du territoire.’ And Vattel, be- 
fore cited, 1. 3, s. 15, ‘Le droit de lever des soldats appartenant 
uniquement 4 la nation ou au souverain, personne ne peut en 
enroller en pays étranger sans la permission du souverain. 
Ceux qui entreprenent d’engager des soldats en pays étranger 
sans la permission du souverain et en general quiconque de- 
bauche les sujets d’autrui, viole un des droits les plus -sacrés du 
prince et de la nation. C’est le crime qu’on appele plaigiat ou 
vol-d’homme. Il west aucun etat policé qui ne le punise très 
severement.’ 

“20. The testimony of these and other writers on the 
law and usage of nations, with your own just reflections on them, 
. will satisfy you that the United States, in prohibiting all the 
belligerent Powers from equipping, arming, and manning vessels 
of war in their ports, have exercised a right and ‘a duty, with 
justice and with great moderation.” 

Jefferson continued this course on the law of nations by re- 
calling to his unwilling pupil, Genet, the principle that friendly 
_ goods in the vessel of an enemy are free, while enemy goods in 
the vessel of a friend are prize. Exceptions to this rule did 
occur, it was true, and it was the effort of the United States to 
convert the exception into the rule and establish the principle 
that free ships make free goods.” But this was in each ‘case a 
matter for special treaty, and where such a treaty had not been 
concluded, the general law of nations still prevailed. Unhappily, 
- we had no such treaty with England, Spain, Portugal and Austria. 
And if, for the time being, this might seem to operate against 
France, by exposing her goods if found in our ships to seizure by 
the said England, Spain, Portugal and Austria, there was at 
any rate the compensation of gaining our goods whenever they 
were found in the vessels of these same powers, the enemies of 
France. America herself, as Jefferson explained, was the real 
loser by the principle she was seeking to make popular, and she 


4 See The Works of Thomas Jefferson, Vol. I, p. 96, for an early mention of this 
principle. 
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would continue to lose as long as its acceptance was only partial. 
The advantages would appear only when the prineiple that free 
ships make free goods should become the universal law of nations. 
Then, indeed, our position as a friendly neutral would vastly 
improve through exemption from search. “To this condition 
we are endeavoring to advance, but as it depends on the will of 
other nations, as well as our own, we can only obtain it when 
they shall be ready to concur.” 

The neutrality which Jefferson was so zealously explaining 
to Genet involved an equal care in upholding our rights against 
Great Britain.“ Jefferson particularly objected to the British 
naval orders of June 8, 1793, designed to cut off American grain 
from enemy countries. He insisted that grain was not contra- 
band, and that for America to submit would be an unneutral 
act, tantamount to war upon France. “[Great Britain] may, . 
indeed, feel the desire of starving an enemy nation; but she can 
have no right of doing it at our loss, nor of making us the instru- 
ment of it.” He further made it clear to Hammond that we 
were within our rights in according to France certain special 
courtesies such as admission of her prizes and privateers into 
our ports, and even of her regular line-of-battle ships in face of 
emergencies such as storms, pirates, and enemies,“ though for 
ordinary cruising on our coast beyond the three mile‘? limit, 
England possessed equal rights with France and all other 
nations.‘ 


43 American State Papers, Foreign Relations, Vol. I, pp. 166-167, Jefferson to 
Genet, July 24, 1793. For the same idea, see ibid., p. 170, Jefferson to Gouver- 
neur Morris, August 16, 1793. 

44 Ibid., p. 170, on neutrality. See also The Works of Thomas Jefferson, Vol. 
VII, pp. 302, 309, 387, 415. 

4 Ibid., Vol. VIII, p. 28, Jefferson to Thomas Pinckney, September 7, 1793. 
Also American State Papers, Foreign Relations, Vol. I, p. 239. Also H. E. Eger- 
ton, British Foreign Policy in Europe to the End of the 19th Century, pp. 374-375. 
Lord Grenville on his side relied on Vattel to prove England’s right to this corn 
seizure, American State Papers, Foreign Relations, Vol. I, p. 241, July 5, 1793. 

46 Ibid., p. 176, September 9, 1793. Also The Works of Thomas Jefferson,Vol. 
I, pp. 271, 273, 289-290. 

a American "State Papers, Foreign Relations, Vol. I, p. 183, November 8, 1793. 

48 Ibid., p. 176. 
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Jefferson’s own bias was frankly French,** throughout the cab- 
inet crises which Genet precipitated. So far as American interest 
would permit, he remained true to his Gallophile sentiments. 
And even when the irritation over Genet was at its height, he 
did not lose sight of those French interests which the conduct of 
a scatter-brained minister had so gravely jeopardized. To steer 
a firm yet just course was not easy. To deal with the Reds of 
’93 was as embarrassing as might be. Only a statesman engaged 
in treaty making with the Bolsheviki can appreciate: the diffi- 
culties involved. Aside from tolerating the vagaries of a one- 
time friend, America might not ignore the effect upon home 
politics of crowning Genet as a martyr. If for this reason only, 
the state department was fortunate to be under the guidance of 
a devotee of international law, and a friend of France. 

Jefferson left the cabinet on January 1, 1794, while the final 
disposition of Genet was still pending. But he had already 
accomplished much. He had been firm but not uncompromis- 
ing over the surrender of the posts and British relations on the 
border. His Mississippi policy was shaped by the twofold 
necessity of maintaining peace with Spain without casting off 
the west from the older states.. And his friendship for France 
had withstood the vexations of an inexperienced and irrespon- 
sible government. Is it too much to attribute this steadfastness 
to the influence of a general body of principles incorporated in 
the law of nations? Certainly Jefferson was conscious of their 
authority. 

An underlying concept of a genuine international law, possess- 
ing a moral if not a physical sanction, thus appears as part of 
Jefferson’s thought. He was, however, too good a lawyer and 
too experienced a statesman to regard this as a completed revela- 
tion from on high, and he himself made valuable contributions 
to both theory and practice. One of these was his insistence 
upon the principle that free ships make free goods. To this, 
‘ reference has already been made.” A second, and this is of 
especial interest today, was no less than a plea for a league of 


49 The Works of Thomas Jefferson, Vol. I, pp. 259, 271-273, 326-328, etc. 
50 But see also ibid., p. 390. 
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nations. He urged it for the first time in 1786 while he was 
our minister at Paris; and although the idea was not acted upon 
in his lifetime, he never wholly abandoned it. The common 
objeetive of the league as proposed by Jefferson was joint action 
against the Barbary Pirates. All the powers with a stake in 
the Mediterranean commerce were asked to place a quota of 
ships under the direction of an international body sitting at 
Paris. Coöperative effort under unified command would make 
short shrift of the pirates. But the project fell through; partly 
because it was in advance of the time, partly because the govern- 
ment of the Confederation was not strong enough to bind America 
‘herself to a share in the compact. 

A vital element of Jefferson’s scheme of international law was 
his work on behalf of neutrals. His ideas concerning freedom of 
the seas and contraband succumbed before a great European war. 
The only rights of neutrals were those maintained by force. But 
force might be active or passive. The former was war, and a 
neutral at war ceased to be neutral. But there is a power in 
passive resistance which many tyrants have learned to respect. 
And Jefferson determined to turn that power to account in shap- 
ing American foreign policy in the difficult years from 1805 to 
1809. His solution was the embargo. 

The embargo of 1807 was not a sudden expedient. Jefferson 
had worked it out in detail more than thirty years before. The 
Resolution of Albemarle County put forth in July, 1774, was. 
the work of his pen. It declared for a very real embargo, 
proposing “an immediate stop to all imports from Great Britain, 


51 Ibid., 1786, pp. 100-103. See also American State Papers, Foreign Relations, 
Vol. I, pp. 104-105, report of Thomas Jefferson on the Mediterranean Trade, Janu- 
ary 3, 1791. Also ibid., p. 134, March 7, 1792. Also The Works of Thomas Jeffer- 
son, Vol. IX, p. 265, June 11, 1801. 

8 The Resolution of Albemarle County should be remembered with the Meck- 
lenburg Declaration of Independence as one of a series of economic and political 
protests developing all along the western frontier from Pennsylvania to the 
Carolinas. Taken together these indicate a sectional self-conseiousness which 
marked the west as united not only as against the Mother Country, but as against 
tide-water counties and the older east. Shut off from a European market, the 
west might contemplate with more serenity than commercial centers on the coast 
the workings of an embargo. 
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(cotton, osnabrigs, striped duffil, medicines, gun-powder, lead, 
books and printed papers, the necessary tools and implements 
for the handicraft arts and manufactures excepted, for a limited 
term) and to all exports thereto, after the first day of October, 
which shall be in the year of our Lord, 1775; and immediately 
to discontinue all commercial intercourse with every part of the 
British Empire which shall not in like manner break off their 
commerce with Great Britain.” ® 

The report on commerce prepared while Jefferson was secre- 
tary of state is less definite as to an embargo, but does advocate 
reprisal against European powers guilty of discriminating against 
our trade. The suggested remedy was a system of “Counter: 
prohibitions, duties, and regulations.’ 

In 1794, after Jefferson had withdrawn from the cabinet, he 
again, pronounced in favor of commercial retaliation as an effi- 
cient substitute for war. The misfortune of war was that it 
injured the punisher quite as much as the punished. “I love, 
therefore, mr. Clarke’s proposition of cutting off all communica- 
tion with the nation which has conducted itself so atrociously.’’® 
The objection that this might bring on war anyway, he countered 
by saying that if it came, we should meet it; if it did not come, 
the experiment would have paid. A certain reasonableness 
would at least mark its attempt, inasmuch as the best hope of 
obtaining justice from the British government lay in bringing 
pressure upon it from the British people and “this can never be 
excited but by distressing their commerce.” 58 

As vice-president, Jefferson was more the critic than the states- 
man. He clung to the view that war was useless, particularly 
that which so nearly came in 1798, and although his references 
to commerce are not especially numerous, he restated his’ belief 
in commerce as the most efficient instrument for compelling 
justice. In this, his attitude was that of “I told you so.” Thus 
he declares: “If the commercial regulations had been adopted 

53 The Works of Thomas Jefferson, Vol.II, pp. 48-44. 

54 The Writings of George Washington (Ford ed.), Vol. XII, p. 414, note. 

55 The Works of Thomas Jefferson, Vol. VIII, pp. 147-148, Jefferson to Tenche 


Coxe, May 1, 1794. 
56 Tbid., p. 150, Jefferson to George Washington, May 14, 1794. 
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which our legislature were at one time proposing, we should 
at this moment have been standing on such an eminence of 
safety & respect as ages can never recover. But having wandered 
from that, our object should now be to get back, with as little 
loss as possible, & when peace shall be restored to the world, 
endeavor so to form our commercial regulations as that justice 
from other nations shall be their mechanical result.’’57 

He predicted that as soon as Great Britain and France should 
have adjusted their difficulties, they would both combine to 
exclude America from the ocean “‘by such peaceable means as 
are in their power.’’** And in moments of dejection, he seems to 
have thought it useless to resist. ‘What a glorious exchange 
would it' be could we persuade our navigating fellow citizens to 
embark their capital in the internal commerce of our country, 
exclude foreigners from that & let them take the carrying trade 
in exchange: abolish the diplomatic establishments & never suffer 
an armed vessel of any nation to enter our ports.” But this 
need not be taken seriously. Itis a leap into the Utopia which 
Jefferson in his calmer moods seeks to attain by more practicable 
means. 

As President, in his first months of office, Jefferson defined the 
policy which he adhered to for eight years. He insisted that 
freedom of the seas must be restored, but opposed taking up 
arms for the purpose. He reiterated his definition of contra- 
band as everything or nothing, and extended it to commerce. 
Either all commerce with belligerents was lawful or none was.* 
Again, neutrals must be maintained in their rights. Yet we 
were in no condition for a war on their behalf,® and ‘those peace- 
able coercions which are in the power of every nation if under- 
taken in concert & in time of peace, are more likely to produce 


57 Thid., p. 293, Jefferson to Thomas Pinckney, May 29, 1797. 

58 Ibid., p. 374, Jefferson to James Madison, February 22, 1798. 

59 Ibid., Vol. EX, pp 65-66, Jefferson to Edmund Pendleton, April 22, 1799, 
For similar pessimism, see ibid., Vol. VIII, pp. 286-287, May 13, 1797; also ibid., 
Vol. IX, p. 95, January 18,1800. ` 

60 Ibid., p. 219, Jefferson to Dr. George Logan, March 21, 1801. 

61 Ibid., p. 299, Jefferson to Robert R. Livingston, September 9, 1801. 

62 Ibid., pp. 300-301. 
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the desired effect.” Already in these early utterances one 
might perceive a reminiscence of the league of nations idea of 
1786, a recognition that international law actually counted little 
in times of stress, and a forecast of that embargo which Jef- 
ferson was eventually to put into operation. 

On the general subject of commerce, he continued to uphold 
the principle that free ships make free goods,“ though he rec- 
ognized that it would never count for much until Great Britain 
yielded her assent. And this she would never volunteer, nor 
could she be forced to it.® 

Notwithstanding the incorrigibility of England in her abuse 
of sea power, Jefferson was nevertheless too far-seeing to wish 
her destruction. Great Britain had herself to thank for the 
world’s indifference to her fate. But it would be a mistake to 
wish either Britain or France eliminated from the balance of 
power. And now and then one might even find points to emu- 
late in British practice, as for example that of conveying prizes 
to the nearest neutral port, a procedure “so much for the interest 
of all weak nations that we ought to strengthen it by our 
example.’’68 

Other interpolations in the law of nations were less to be 
desired, and Jefferson in his Fifth Annual Message condemned 
them as “founded neither in justice, nor the usage or acknowl- 
edgement of nations.” He never lost sight of America’s interest 
in the law of nations and remained convinced that commerce 
was our best weapon for its defense, a weapon whose virtues 
should not be forfeited by acts of belligerency, whose chief use- 
fulness was, in fact, “to encourage others to declare & guarantee 
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neutral rights, by excluding all intercourse with any nation which 
infringes them.’’? 

Jefferson thought he beheld a kindred spirit in the Emperor 
Alexander, and a letter on the subject of neutral rights addressed 
in 1806 by the chief of Democrats to the Tsar of all the Russias 
is of great interest. Jefferson entreats Alexander to throw all 
the weight of his influence in favor of ‘‘a correct definition of 
the rights of neutrals on the high seas,” and suggests that exclud- 
ing offenders against neutral rights from all commerce with other 
nations would provide an appropriate sanction, efficient, and at 
the same time preferable to war.” 

The possibility of peace which had prompted this letter to 
Alexander did not materialize. Instead the war entered upon 
a deadlier phase, and the British blockade of Napoleon intensi- 
fied the demand for ships, and stimulated the impressment of 
American sailors to man them. Impressment as a crying abuse 
complicated the already numerous infractions of international 
law which America must endure or prevent.” Negotiations with 
Great Britain had been proceeding for some time with slight 
result, and in March, 1807, Jefferson warned Monroe, who was 
in London with Pinckney, that no treaty with Great Britain 
which failed to take cognizance of the impressment question 
could possibly be ratified. On the other hand he had slight 
faith that an agreement would be reached. And in the event of 
failure there was the old weapon of embargo, forged in 1774 and 
never fully tested.” 

The embargo, nevertheless, narrowly missed being tested at 
all, for the affair of the Chesapeake in the summer of 1807 nearly 
precipitated the war which the embargo was planned to avoid.” 


10 Ibid., pp. 247-248, Jefferson to Thomas Paine, March 25, 1806. 
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Sentiment in America ran very high over the insult of halting 
and searching our warship, and Jefferson himself shared the 
enthusiasm of the hour.” Cooler counsels prevailed, however, ’7 
and the worst violation of international law to which America 
had submitted since the ratification of the Constitution passed 
off with a tardy apology from Great Britain. During the excite- 
ment our shipping had been recalled, and this circumstance”! 
rendered the embargo easier of enforcement when it was finally 
decided upon in December, 1807. 


To generalize concerning Jefferson and international law, his 
position is excellent. Acquainted with the leading thought and 
thinkers of the eighteenth century, he based his early con- 
cept of international law on the theory of compact and the rec- 
ognition of a state of nature wherein man was primarily in a 
condition of peace. These pacific theories remained with him in 
active polities, and he early (1774) declared for an embargo, to 
which he adhered in principle as a substitute for war until op- 
portunity arose to put it to the test. 

In his busy years in the state department, he witnessed the 
initial stages of a world conflict which spelled the negation and 
downfall of the international law of the eighteenth century. He 
himself appealed to the authorities in this older law, and found 
in them a support for the neutrality which Washington pursued 
in 1793 andlater. Butthis contribution of Grotius, Wolff, Vattel 
and others to the actual politics of a rising nation was in a sense 
the “twilight” of the classical school of international law. 

Its appeal henceforth was chiefly academic, and men turned 
from the ruins of the old to reconstitute a new law of nations. 
In the latter, Jefferson is no mean figure. Amid the wealth of 
his ideas on a multiplicity of topics, one may glean a general 
system of international law in which the rights of neutrals, their 
freedom of commerce, the principle that free ships make free goods, 
and the denial of any contraband, constitute the body; while 


76 Ibid., Vol. X, pp. 466, 471. 
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Jus gentium which normally influenced Hindu political thinking 
from at least the fourth century B.C. These concepts can more 
or less be grouped under the doctrine of mandala, that is sphere 
or circle (of influence, interests, ambitions, enterprise, and what 
not). 

This doctrine of mandala, underlying as it does the Hindu 
idea of the “‘balance of power,” pervades the entire speculation 
on the subject of international relations. It is hinted at by 
Shookra’ and referred to by Manu.* Kamandaka; has devoted a 
whole chapter to the topic. It has been exhaustively treated by 
Kautilya.® We are not concerned here with the doctrine as 
such; we shall only study it in its bearing on the theory of 
sovereignty. 

In the first place, the doctrine of mandala is essentially the 
doctrine of vijigeesoo (aspirant to conquest) or Siegfried. It is 
the cult of expansion. Now, the Mahabharata? inculcates the 
ethics of “manliness as the highest thing” and characterizes it 
as consisting in a ceaseless “upward striving.” The same aspi- 
ration to “press only up” and “bend not” or “elect glory even 
at the cost of life’ can influence each and all of the states on 
earth. The doctrine becomes necessarily a spur to the struggle 
for existence, self-assertion and world domination among the 
Siegfrieds. The conception is thus altogether a dynamic factor 
calculated to disturb the equilibrium and status quo of inter- 
national politics. 

First, then, in regard to the doctrine of vijigeesoo. According 
to Kautilya,®it is the ambition of each state to acquire “strength 
and happiness” for the people. The elan vital of a ruler in Kaman- 
daka’s conception? also lies in the ““aspiration to conquer.” The 
king, says he, should establish in himself the nabhi (or center of 
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» 4 VII, 154, 156, 207, in the Sacred Books of the East Series. 

5 Ch. vr, Sanskrit text in the Bibliotheca Indica Series. 

€ Book VI, ch. 11. 

7 Book XIL, ch. 56, verse 15; V, 127, 19-20; V, 134, 39; Journal of the American 
Oriental Societ; y, Vol. XIII, pp. 156, 187-189. 

8 Indian Antiquary, 1909, p. 284. 

§ VIII, 1, 3, 6. 


402 THE AMERICAN POLITICAL SCIENCE REVIEW 


| gravity) of a system. He should become the lord of a man- 
` dala. It is part of his duty to try to have “a full sphere around 
: him” just as the “moon is encircled by a complete orb.” The 
“full sphere” is, of course, the circle of states related to the 
- Siegfried as allies, enemies and neutrals. Perpetual “ prepared- 
ness” must therefore be the first postulate of Realpolitik in Hindu 
theory. ‘‘One should be ever ready with danda” (the “mailed 
. fist”), declares Manu” naively, “should always have one’s might 
in evidence and policies well-guarded, as well as be ever on the 
look out for the enemy’s holes.” Further, one should “bring 
to subjection all those elements that are obstacles to the career 
of triumph.” 

The rationale of this preparedness is very simple indeed. It is 
as elemental as human blood itself. It goes without question in 
Shookra-neeti® that “all rulers are unfriendly,” nay, they are 
‘secret enemies to those who are rising, vigorous, virtuous and 
powerful.” “What wonder in this?” asks Shookra, and his solu- 
tion is given in another query which carries its own answer: viz., 
“ Are not the rulers all covetous of territory?’ Such being the 
data of international psychology, Kamandaka! frankly suggests 
that ‘in order to do away with one’s enemies their kith and kin 
should be employed” whenever possible. For, is not poison 
outdone by poison, diamond cut by diamond, and the elephant 
subdued by the elephant? “Fishes, again, swallow fishes, simi- 
larly relatives relatives.” The Ramayana is cited in the Ka- 
mandaki-neeti for a corresponding precedent in diplomatic tactics. _ 
The fact is well known that in order to overthrow Ravana his ` 
brother Vibheesana was exploited by Rama. 

The vijigeesoo, then, cannot by any means afford to indulge in 
pious wishes or have faith in the Utopian statecraft of idealistic 
dreamers. What under these conditions are likely to be the 
relations between the hypothetical Siegfrieds of the neeti-shas- 
iras? These firebrands are normally endowed with a war-men- 


» VII, 102. 

u Manu, VII, 107, 
r TV, i, lines 15-17. 
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tality and a bellicose attitude. The world in their eyes is a 
theater of warfare and equipment for warfare, and they proceed 
on the assumption that nothing can be unfair in war. The 
student of political science must therefore have to make almost 
the same remarks about the ‘‘aspirants” of Hindu political 
speculation as those of Grotius in the prolegomena to his epoch- 
making Laws of War and Peace (1625). “I saw prevailing through- 
out the Christian world,” writes the father of international law, in 
regard to the European international politics of the early seven- 
` teenth century, ‘a license in making war of which even barbar- 
ous nations would have been ashamed. Recourse was had to 
arms for slight reason or no reason, and when arms were taken 
up, all reverence for divine and human law was thrown away, 
just as if men were henceforth authorized to commit all crimes 
` without restraint.” 

The theorists who propounded the cult of vijigeesoo would have 
been in good company with the philosophers of ancient Greece. 
In Aristotle’s postulate of “natural” slaves, “natural”. masters, 
“natural” wars, and so forth, the writers of the neeti-shastras 
could easily find a place for the “natural” aspirations, “natural”? 
allies and “natural” enemies of their doctrine of mandala. The 
Politica assumes that the ‘barbarians,”.or non-Greeks, were. 
intended by nature to be slaves and ruled by the Greeks. And 
since slaves are “‘property”’ like “other things,” warfare with the 
` object of making slaves and thus acquiring wealth is a legitimate 
and “naturally just” occupation.“ This Aristotelian justifiea-' 
tion of warfare can be easily recognized as forming the theo- 
retical basis and psychological background of all wars from the 
conquests of Alexander and the Roman Caesars down to the 
' Thirty Years’ War. Furthermore, the methods and tactics of 
the Christian vijigeesoos who are responsible for the expansion of 
Europe in Asia, Africa and America, can all be traced to the dicta 
of the father of political science, though as a rule moralists are apt 
to associate them with the teachings of Machiavelli’s Prince 
(1513). 


14 Book I, chs. ıı, vr. 
15 Book I, ch. viu. 
16 Lawienes! s Essays on Modern International Law, IV. 


404 THE AMERICAN POLITICAL SCIENCE REVIEW 


The opinions adumbrated in the neeii-shastras are in any case 
neither exclusively oriental nor exelusively medieval or primitive. 
Nor need they be dubbed as exclusively Machiavellian. For 
has not the Prince furnished the fundamental logic of statesmen 
from the Athenian Pericles and Macedonian Philip down to the 
Metternichs, Bismarcks and Cavours of our own times? ‘Also 
it must be recognized,” as Figgis, justifying the methodology of 
Machiavelli, says in his volume on political theory, From Gerson 
to Grotius, “that in a state of things like international politics, 
where there is no recognized superior, and even International 
Law is but the voice of public opinion, the condition of affairs 
is very much more nearly akin to the state of nature as imagined 
by Hobbes than it is in the relation of individuals.” It is on such 
considerations that, like Machiavellism, the doctrine of vijigee- 
soo maintains its legitimate place in a theory of international rela- 
tions. It provides an unvarnished statement of the only hypoth- 
esis which can satisfactorily explain the innate militarism that: 
the human world inherits from “‘beasts and birds.” 

Let us now examine the other aspect of the doctrine of mandala, 
that of the struggle for existence and ‘‘place in the sun” among 
the states. To a vijigeesoo, as Bhisma!® declares, “right is that 
which a strong man understands to be right;” and the interna- 
tional mores of the Mahabharata® is summed up in the dictum 
that ‘‘ victory is the root of right,” just as its creed of life for the 
individual appraises “death as better than lack of fame.” How, 
then, is this quest of fame, victory or world domination to be 
regulated by each state in competition with the others? Are 
there any rules or methods by which the competing states may 
guide themselves in this conflict of aspirations? These consti- 
tute in substance a natural corollary to the doctrine of vijigeesoo. * 

The “proper study” of the vijigeesoo, a Kaiser Wilhelm in 
posse, is, according to the Manu Samhita, his own and his 
enemy’s spheres. And how are these spheres located in his 


17 Page 101. 

18 Mahabharata, Book II, ch. 69, verse 15. 

19 Journal of the American Oriental Society, Vol. XIII, pp. 187-189. 
70 VII, 154. 
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imagination? Shookra gives a brief summary of the Siegfried’s 
investigations as to the “balance of forces” or “‘conjuncture of 
circumstances” with a view to ‘the Next War.” We are told 
that the enemies diminish in importance according as they are 
remote from the “centre of the sphere.” First to be dreaded by 
the vijigeesoo are those who are situated around or very near 
his own state, then those who live farther away,” and so on. 
With the remoteness of location, enmity, hatred or rivalry nat- 
urally declines. Whether a state is to be treated as inimical, 
indifferent or friendly depends per se on its propinquity or dis- 
tance. The geographical distribution of states influences their 
psychology in regard to their neighbors as a matter of course in 
such an order that the positive antipathy of the nearest dwindles 
into tolerable apathy of the next and gives way to active sym- 
pathy and even friendliness of the farthest distant. This, how- 
ever, is not the only possible grouping of powers in a vijigeesoo’s 
estimation. The Shookra-neeti® gives another order in which 
the states may be distributed. According to this computation, 
first are situated the enemies, then come the friends, next the 
neutrals, and the most remote on all sides are the enemies again. 

These are the elementary principles of international dealings of 
which elaborate accounts are given in the writings of Kautilya and 
Kamandaka. The theory holds that there is a hypothetical 
tug-of-war always being fought between the vijigeesoo and his 
art (the enemy). These two are the combatants or belligerents. 
Along with these are to be counted another two states in order 
to furnish a logical completeness to the hypothesis. The quad- 
rivium 3 consists of the following members: me 

1. The vijigeesoo: the aspirant, e.g., an Alexander ‘‘mewing 
his might,” bent on ‘‘conquering and to conquer;” 

2. The art (the enemy): the one that is situated anywhere 
immediately on the circumference of the aspirant’s territory ;* 
3. The madhyama (the mediatory): the one (located close to 


21 Shookra-neeti, IV, i, lines 39-41, 

22 Ibid, IV, i, lines 42-43, 

23 Kamandaki-neeti, VIII, 20; Manu, VII, 156. 

34 Artha-shasira, Book VI, ch. ii, in the Indian Antiquary for 1909, p. 283. 
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the aspirant and his enemy) capable of helping both the bellig- 
erents, whether united or disunited, or of -resisting either of 
them individually ;* 

4. The udaseena (the indifferent or the neutral): the one (situ- 
ated beyond 1, 2, and 8) very powerful and capable of helping 
the aspirant, the enemy and the mediatory, together or individ- 
ually, or resisting any of them individually.” 

These four states, then, constitute the smallest unit of inter- 
national grouping. From the standpoint of the vijigeesoo all 
` other states are either his own allies or the allies of his enemy. 
Such states are held to be eight in number according to the hy- 
pothesis. How, now, is the “aspirant” to pick up his own allies 
from the crowd? He need only study the geographical position 
of these states with reference to the belligerents, i.e., to himself 
and to his enemy. 

The madhyama (the mediatory) and the udaseena (the neutral) 
may be neglected by the Siegfried, for the time being, in his cal- 
culation of the possible array of forces directly allied or inimical 
to his career of conquest. The two belligerents, with the eight 
others (divided in equal proportion as their allies in potentia), 
are then located in the following order of entente cordiale by Ka- 
mandaka?’ and Kautilya:?8 

The “aspirant” occupies, of course, the hypothetical center. 
Next to his front is the “enemy.” Now we have to calculate 
frontwards and rearwards. Frontwards: next to the “enemy” 
is situated. (1) the aspirant’s ally, next to that is (2) the enemy’s 
ally, next (8) the ally of the aspirant’s ally, and last (4) the ally 
of the enemy’s ally. Rearwards from the aspirant: First is 
situated (1) the rearward enemy, next is (2) the rearward ally, 
then comes (3) the ally of the rearward enemy, and last (4) the 
ally of the rearward ally. 

There is nothing queer, archaic or unworkable in this E 
tion of international relations. A simple illustration would 


25 Ibid. 
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show how humanly the political theorists of India approached 
the foreign poliey of nations. Thus, for instance, according to 
the Kautilyan doctrine of mandala, the ‘natural enemies” of France 
engaged in studying the modus operandi for ‘‘the next war” 
would be Spain, England and Germany, and her “natural allies” 
Portugal, Scotland, Ireland and Russia. A French vijigeesoo, e.g., 
a Napoleon, embarking on a war with Germany, should begin by 
taking steps to keep his “rear safe.” With this object he should 
have Spain attacked by Portugal, and manage to play off the 
anti-English forces in Ireland and Scotland in such a manner 
that England may be preoccupied at home and unable to attack 
France in support of Germany. As Germany, on the other hand, 
is likely to have China as her natural ally (supposing there is no 
other state between Russia and the Far East), the French viji- 
geesoo should set Russia against China, and so on. It is obvious 
that the diplomatic feats conceived by the-Hindu political philos- 
ophers could be verified almost to the letter by numerous in- 
stances in European and Asian history, especially in ancient 
and medieval times when Eur-Asia was divided into numberless 
nationalities. 

Be this as it may, we have to observe that the group of ten 
states or a decennium constitutes one complete mandala. The 
vijigeesoo is the center of gravity of this sphere. Now each state 
can have the same legitimate aspiration, that is, each can be 
fired by the same ambition to form and figure out a sphere of its 
own. The inevitable result is a conflict of interests, a pandemo- 
nium of Siegfrieds united in discord. The problem of statesmen 
in each state is to find out the methods of neutralizing the policies 
of others by exploiting the enemies of its rivals in its own interest. 
The doctrine of mandala thus makes of neeti-shasira or political 
science essentially a science of enmity, hatred, espionage and 
intrigue, and an art of thousand and one methods of prepared- 
ness for “the next war.” 

We need not go into the details of. the Machtpolitik conceived in 
Kautilya’s Artha-shastra or in the sections on warfare in the 
Shookra-neett. But it is already clear that the doctrine of man- 
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| dala has launched us at last into mdisya-nydya,?* the logie of the . 
_ fish, the Hobbesian law of beasts, anarchy. The doctrine as- 
sumes and is prepared for a world of eternally warring states. 
While “internal” sovereignty dawns as the “logie of the 
fish” sets, “external” sovereignty postulates the existence of 
the same logic as a fact in international relations. In one 
instance danda% or punishment, that is, “sanction” of the state, 
is exercised to crush anarchy, but it is apparently in order to main- 
tain a world-wide anarchy that danda or Faust-rechi is employed 
by one state against another. The theory of the state is thus 
reared on two diametrically opposite conceptions: 
1. The doctrine of danda, which puts an end to mätisya-nydya 
among the praja or members of a single state; 
2. The doctrine of mandala, which maintains an international 
mätsya-nyäya or the civil war of races in the human family. 
From one anarchy, then, the state emerges, only to plunge 
headlong into another. This is the dilemma that pervades the 
political philosophy of the Hindus. 


THE DOCTRINE OF SARVA-BHAUMA (WORLD SOVEREIGN) 


The Hindu theory of sovereignty did not stop, however, at the 
: doctrine of a universal mdtsya-nydya, that is of a world in which 
each state is at war with all. It generated also the concept of 
universal peace through the establishment of a Weltherrschaft 
as in Dante’s De Monarchia. The doctrine of mandala as a 
centrifugal force was counteracted by the centripetal tendencies 
of the doctrine of särva-bhauma (the ruler over the whole earth). 
To this theory of the world state we shall now address ourselves. 
In Europe the idea or ideal of a universal empire took most 
definite shape towards the beginning of the fourteenth century 
“exactly when the actual development of the modern nationali- 
ties was rendering it practically impossible.” This crisis and 


23 Kautilya, I, 4; Kamandaka, IT, 40. 

3¢ Manu, VII, 20; Shookra, I, line 45. 
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this transition in Western political thought are best represented. 
by Bartolus (1314-1357), the “prince of jurists,” for he began” 
by seeing a single universal empire, but he ended by recognizing 


a miniature empire in every de facio independent power. The ' 


same conception of a world sovereignty or a federation de empire 


is however as old in India as the political philosophers of the earli- . 


est Vedic period. 

“Monarchy at its highest,” we read in the Aitareya Brah- 
mana,* “should have an empire extending right up to natural 
boundaries, it should be territorially all-embracing, up to very 
ends uninterrupted, and should constitute and establish one state 


and administration up to the seas.” The ancient theorists were: 


evidently thinking of the Indian continent as identical with the 
entire world. The achievement of a pan-Indian nationality was 
in their eyes the equivalent of a world federation just as in medi- 
eval European theory the unification of western Christendom 
was tantamount to the constitution of one state for all mankind. 

This theory of a world nationalism (or, what is the same thing, 
a United Indianism) exercised a powerful influence on the politi- 
cal speculations of the Hindus. It gave rise to set formulae and 
slogans that fired the imaginations of the Alexanders, Charle- 
magnes and Fredericks of India through the ages. The Atita- 


reya Brahmana® records some of the ambitions and ideals of the- 


Young India of the sixth century B.C. and beyond. “I want 
to attain to lordship over all rulers,” proclaims one aspirant, 
“I want to achieve the conquest of both space and time 

I want to be särva-bhauma . . . . and be the eka-rat (sole 
monarch) of the earth up to the skies.” 

Hindu political thought produced several other categories to 
express the same idea of the world state or universal sovereignty. 
We have, first, the doctrine of chakravarti. It indicates that the 
chakra or wheel of the state chariot rolls everywhere without ob- 
struction. The wheel is the symbol of sovereignty. Or, if 
chakra® be taken as denoting a country from sea to sea, the 

33 Woolf’s Bartolus, 45, 109, 196. 

34 VIII, 4, 1, in Radhakumud Mookerji’s Fundamental Unity of India, p. 89. 
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chakravarti would be the ruler of astate from sea to sea (i.e., extend- 
ing to the farthest limits). It is this conception of a political 
‘““dominion,” of a secular overlordship, that is employed met- 
aphorically with a spiritual significance in the conception of the 
Lord Buddha as Chakkavatti. “A king am I, Sela,” says Bud- 
dha?’ using the language of his contemporary imperialists, “the 
king supreme of righteousness. The royal chariot wheel in 
righteousness do I set rolling on—that wheel that no one can turn 
back again.” 

Secondly, we have the doctrine of särva-bhauma expressed in 
the more popular and conventional conception of samrat. The 
Mahabharata, for instance, uses this category in order to convey 
the idea of a world dominion. ‘There are rajas (kings) in every 
home (state) doing what they like,” we read in the Book on 
Sabha,?® “but they have not attained to the rank of samrat; 
for that title is hard to win.” And this rank is at last won by 
Yudhisthira in the epic. Yudhisthira would thus be the Veltro 
of the Divine Comedy. 

Another category in which the doctrine of särva-bhauma is 
manifest is that of chätooranta, of which Kautilya** availed him- 
self in order to establish his ideal of imperial nationalism. The 
chdtoorania state is that whose authority extends up to the re- 
motest antas (limits) of the chaioor (four) quarters. The ruler of 
such a state ananyam prithiveem bhoomkte, i.e., enjoys the whole 
earth with none to challenge his might. In the Artha-shastra, he 
is known also as chakravarti, for the territory of such a chä- 
iooranta is called chakravarti ksetra (dominion of a chakravarti). ` 

The särva-bhauma, chakravartt, samrat, or chälooranta of 
Hindu political theory is identical with the dominus omnium, or 
lord of unwersitas quaedum in Bartolus’s terminology,“ the 
hwangti of the Chinese. He is “the monarch of all I survey.” 
He rules a state whose limits extend from sea to sea (asamoodra- 


7 Sela-sutta in Suita-nipata, III, 7,7; Hardy’s Manual of Buddhism, p. 126. 
38 Maha, Sabha XV, 2. 

39 Artha-shastra, Mysore edition, pp. 11, 33. 
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ksiteesa), and his chariots have free passage up to the skies 
(anaka-ratha-vartma), as Kalidas, the Vergil of India, puts it in 
his Raghu-vamsha (‘The House of Raghu”). The pretensions of 
the doctrine of särva-bhauma thus bear close analogy with the 
universal authority claimed by Hildebrand (c1075) for the 
Papacy, or with that rival conception of his opponents, the 
Ghibelline imperialism of the Hohenstaufens. Herein is to be 
perceived the Hindu counterpart of the doctrine, albeit from the 
monarchical angle, of a single state for entire humanity, the- 
futurist version of which has embodied itself from time to time 
in the visions of “permanent peace,” or in the pious wishes for a 
“parliament of man” or for the now popular “league of nations.” 

The doctrine of särva-bhauma does not stand alone in Hindu 
political philosophy. It is backed up by several other concepts 
which may be regarded as its logical feeders. First is the concept 
of the gradation of rulers in the scale of sovereignty. The Rig 
Veda, the Shaiapatha Brahmana,” and other ancient documents 
recognize a hierarchy or graded rank of states from the lowest 
unit up. According to the Atiareya Brahmana“ the smallest 
nationality is a rajya. From this rung the ladder gradually 
takes us through higher or larger ‘‘powers’’ like the samrajya, 
svarajya, vairajya, and maharajya up to the greatest power, 
known as the adhipatya. Another scale of small nationalities, 
medium states, and great powers is furnished in the. following 
schedule of the Shookra-neeti:* 


Title Annual Income in Silver Karsai? 
1. Samania........................ 1108 hundred thousand 
2. Mandalika...................... 8 hundred thousand to 1 million 
De 21 1 aaa nee ae 1 million to 2 million 
4. Maharaja... .........0..+4...... 2 million to 5 million 
5. Svarat.. cece ce eeeeeeeeee--- 5 million to 10 million 
6; Samrat: non ende 10 million to 100 million 
Pie VOL 100 million to 500 million 
8. Särva-bhauma. ........ 02. cee ae 500 million and up 
2 TV, 21, 1. 
48 XI, 3, 2, 1, 6. 
“VIII, 4, 1, 


45 Ch. 1, lines 365-374. 
48 A little more than 25 cents in present United States currency. 
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The sérva-bhauma is further described as being that ruler 
"to whom the earth with its seven islands is ever bound.” 

This concept of a scale of nationalities or a rank of states, 

s “first class powers” or “great powers” and “small nations” 
: or the like, according to income and title, is essentially linked up . 
in Hindu theory with the concept of political yajnas, sacrifices 
and rituals, which are fully described in the Brahmanas. The 
Gopatha Brahmana” says that Prajapati became raja by raja- 
suya sacrifice, samrat by vajapeya, svarat by ashvamedha, virat by 
purusamedha, and so forth. We need not go into the details of 
these rituals. We have only to note that not every ruler is 
entitled to perform any and every sacrifice. Each sacrifice 
has its own value or mark of sovereignty attached to it; the dig- 
nity, might and rank of states being dependent on the character 
of the sacrifice performed. 

According to the Shatapatha Brahmana,** again, the office of. 
the king is the lower and that of the emperor the higher, and 
therefore one becomes king by offering the rajasuya, and by the 
vajapeya one becomes emperor. But the rajasuya is known to 
be the highest sacrifice in the Taittiriya Brahmana,” for accord- 
' ing to this work, it can be performed only by universal monarchs 
exercising sovereignty over a large number of princes as the lord 
. of an imperial federation. The Aitareya Brahmana? also says 
that by virtue of the rajasuya, Janamejaya, Saryaia and ten 
other rulers, “subdued the earth” and became “paramount sover- 
eigns.” In the Apasiamba Shrauta Sootra,*! however, ashva- 
medha (horse-killing) sacrifice possesses the greatest dignity, for 
it can be performed by a särva-bhauma (the ruler of the whole 
earth). , 

It is obvious that authorities differ as to the relative impor- 
tance of the political sacrifices, but all are united in the concept 


47 Part I, v, paragraph 8, pp. 77, 78, in the Bibliotheca Indica; vide Narendranath, 
Law’s ‘‘Forms and Types of States in Ancient India,” in the Modern Review 
(Caleutta), Oct., 1916. 

“@V,1,1,13.  * 

49 Rajendralal Mitra’s Indo-Aryans, Vol. II, p. 2, 3. 
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that the rituals have a state value on their face, and thät itis 
the greatest power or the largest nationality alone that is entitled 
to the highest sacrifice (be it the rajasuya or the ashvamedha, or 
what not). The concept of yajna, like that of the scale of the 
_ states, is therefore an important element in the theory of Welt- 
herrschaft, world monarchy or federated universe embodied in the 
doctrine of särva-bhauma. 

Last but not least in importance as a foundation för. the doc- 
trine of särva-bhauma is the concept of dig-vijaya® or conquest of ` 
the quarters. It implies that there is no longer a mere vijigeesoo 
or aspirant, awaiting his chance, mewing his might, or watching 
the conjuncture for “the next war.” The Siegfried has con- 
quered the quarters of the globe, he has realized his highest am- 
bitions. The wheel of his chariot has rolled to the very extremi- 
ties of the world, and there is none to question his power. and 

prestige. All rival states have been subdued by him. He has 

brought them to subjection almost in the manner that Napoleon 
wished when he said in 1804: “There will be no rest in Europe 
until it is under a single chief, an emperor who shall have kings 
for officers, who shall distribute kingdoms to his lieutenants, 
and shall make this one king of Italy, that one of Bavaria; this 
one ruler of Switzerland, that one governor of Holland, each 
having an office of honor in the imperial household.” Dig-vijaya 
has conferred on the vijigeesoo the chiefship of such a Napoleonic 
league of nations. 

It is under these conditions of a ‘conquest of the quarters” 
that the hero of the Raghu-vamsha is authorized to celebrate the 
vishva-jit (indicating world subjugation) sacrifice at the end of 
his Alexandrine exploits. Dig-vijaya brings about a situation 
in which there is absolutely no scope for the doctrine of man- 
dala or international mätsya-nyäya. The world is at peace under 
the undisputed sway of the lord of the universitas quaedum, 
the sdrva-bhauma. The unstable equilibrium of a vijigeesoo’s 
hypothetical mandala has given way to the pax särva-bhaumica 
established by the de facto monopoly of world control through ' 
dig-vijaya. 

52 Aitareya Brahmana, VIII, 4, 1; for instances of dig-vijaya in Hindu political 
tradition vide Mookerji, p. 87. 


414 THE AMERICAN POLITICAL SCIENCE REVIEW 


A natural concomitant of the concept of dig-vijaya is the idea 
that the sdrva-bhauma has all the other rulers related to him not as 
to the vijigeesoo of a mandala, that is, not as to the ambitious 
storm-center of an international sphere, but bound as to a rdja- 
röj, or king of kings, to whom allegiance is due as overlord. With 
the rise of the särva-bhauma, the mandala necessarily disappears. 
The old order of the “enemy,” the “neutral” and other states 
has vanished, the new order of the world state has arisen. An 
epoch of universal peace has replaced the age of warring national- 
ities, conflicting ententes, and militant attitudes. The doctrine 


` of särva-bhauma, as the concept of federal nationalism, imperial 


federation, or the universe state, is thus the keystone in the arch 
of the Hindu theory of sovereignty. The doctrine of unity 


' and concord is the final contribution of neeti-shasiras to the 
_ philosophy of the state. 


THE NEW PHILIPPINE GOVERNMENT 


MAXIMO M. KALAW 
University of the Philippines 


When the American government decided for the first time 
to try the experiment of colonial government in the Philippine ` 
Islands, they had no light to guide them save the experience of 
other European nations which had colonies in Far Eastern Asia. 
Ignorant of Philippine conditions, the American statesmen at 
first thought that the problem of governing the Islands was 
similar to the task of the European powers in governing our 
neighbors, Java, the Malay States, and India. Their first idea 
was, therefore, to study the colonial systems of these countries. 
One of the first public documents printed by the American Con- 
gress, in 1899, accompanying the Treaty of Paris, was devoted 
to the study of the colonial systems of the Orient with a view to 
their application in the Philippines. But upon a closer observa- 
tion of Philippine conditions they found that the principles of 
European colonization would not work in the Islands, not only 
because American aims were more altruistic but because politi- 
cal conditions were entirely different. Roughly, colonial govern- 
ment in the neighboring countries is based on the existence of 
native rulers, rajahs or princes, whose authority has been for 
centuries recognized by the natives themselves. Apparently 
and ceremoniously the native princes still rule, but in reality it 
is their respective European “advisers” or “‘resident-generals” 
who are the actual rulers. Instead of establishing a new form of 
government, abolishing the rajahs and native rulers, the Dutch 
and the English simply improved the native institutions, using 
these same rulers as instrumentalities through which to impose 
their own governments. 

Now these conditions do not exist, and have not existed in 
the Philippines for more than two hundred years. The greatest 
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political service of Spain to the Philippines was the abolition of 
this native system of government and the extinction of royal or 
princely families. The establishment of Christianity in the 
Islands sowed the first seeds of equality and democracy, and 
the centuries of Spanish domination completely effaced from the 
Christian population all blood and family distinction. 
Upon the coming of the Americans, the Philippines had at least 
a system of local government by suffrage, however defective and 
_ limited in practice it was. The work of propaganda for reforms 
in Spain had brought to the front national leaders, recognized by 
all the Christian Filipinos not for their princely blood, for they 
had none, but for their unquestioned ability. The leadership and 
martyrdom of the national hero, José Rizal, was a proof that 
the Filipinos could look at some one man as a national guide and 
inspiration. They had long discarded the tribal conception of 
social organization. The establishment of a Philippine Republic, 
and the subsequent war with the United States, made it even 
more apparent that the people could establish a national govern- 
ment after the occidental type. It was for these reasons that 
the American statesmen who had been studying the govern- 
mental forms of Java and the Malay States desisted from their 
original idea of applying this type of government in the Philip- 
pines. There was a potential democracy in the Islands. 
Without belittling what America has done for the Philippines, 
it must be recognized that the progress towards democracy in 
the Philippines has been due mainly to the materials that Amer- 
ica found there. This made America’s task a great deal easier. 
That was why even the early military governors of the Philip- 
pines found no difficulty in continuing to a large extent the 
municipal government of the Islands, giving it a larger autonomy. 
The first local elections in the Philippines took place under the 
supervision of military officers. After the extension of munici- 
pal autonomy came the establishment of provincial govern- 
ment under a board composed of an elective governor and two 
other provincial officials appointed by the governor-general. 
Following the popular demand, the provincial government was 
again changed and complete provincial autonomy was given under 
a provincial board entirely elected by the people. 
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The Congress of the United States, in passing the Organic 
Act of 1902, decided to call a national assembly in 1907 to partic- 
ipate in the national law making. Being the only representa- 
tive governmental body, this assembly became the exponent of 
the ideals and aspirations of the Filipino people. It represented 
their “counsel.” While there were other Filipino officials in the 
upper house appointed by the President, the speaker of the na- 
tional assembly was considered the leader of the people in the 
government. He exhibited the double representation of his 
district and of the entire body which elected him. He repre- 
sented more narrowly the “counsel” of the people. His rise in 
influence had been due, therefore, not so much to the fact that 
he was the presiding officer of the assembly, but because he was 
the only man in the government who could truly be said to 
represent the people. The more a governor-general wanted to 
make his administration popular, the greater became the power 
and influence of the assembly, and consequently that of the 
speaker. The Filipino people looked to the speaker for the suc- 
cess or failure of the part they were taking in the government. 

The assembly typified all the ideals of the people, and every 
step towards a more liberal form of government was advocated 
and insistently contended for by that body. It insisted that, 
being the popular body, it should initiate all appropriation bills. 
It also fought for the control of the resident commissioners in 
the United States. The law provided that the two representa- 
tives in Washington should be elected by the two houses, but 
inasmuch as the intention was to send representatives of the 
Filipino people and not of the administration and because the 
upper house was controlled by Americans, the assembly argued 
that it should have the final say as to the choice of these men. 
There were continuous conflicts on other governmental matters 
between the lower house and the appointive commission. Dead- 
locks were constant on the appropriation bills, the representa- 
tives of the people being solidly opposed to the financial policies 
of the American controlled upper house. The provision in the 
law to the effect that in case of such déadlocks the total sum 
of the previous appropriation law would, upon the advice of the 
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governor-general, be considered appropriated for the ensuing 
year, left the popular chamber with very little financial power. 
Add to this the fact that the upper house, or the Philippine Com- 
mission, had exclusive jurisdiction over the non-Christian parts 
of the archipelago—almost one-third of the total area of the 
Islands—and we have an indication of just how much power 
the assembly had. 

The government then established—the mixture of a representa- 
tive institution and an irresponsible executive and administra- 
tion—was hence very unsatisfactory. That type of government 
has failed wherever it has been established. It failed in the early 
English colonies, where, as in the Philippines, the lower house 
became the stronghold of the people, and the governor and his 
council the representatives of the crown. It failed in Canada, 
where, because of threatened separation from the mother coun- 
try, the system had to be completely abolished and a responsible 
government established—a government wherein not only the 
lower house is subject to the people’s call, but also where the 
chief executive merely acts as a passive and ceremonial figure 
leaving all governmental affairs in the hands of a select body, 
the cabinet, responsible to the people or their representatives. 

But though the power given the Filipinos in the old régime was 
thus limited, there was an advantage in the system in that there 
was unity of leadership among the members of the assembly. 
Besides the leadership assumed by the speaker, the internal organ- 
ization of the assembly also made for unified action. While the 
house was like the American legislatures, divided into many com- 
mittees, there was a ‘‘committee of committees,” so to speak, the 
committee on appropriations, composed usually of chairmen of 
other committees, to which all matters touching revenues and 
expenditures were referred. There was, therefore, no confusion of 
counsel. Even after the majority of the appointive commission 
became Filipinos, the assembly retained the confidence of the 
people, so that when a Democratic administration came, with 
the desire to give the people more power,. the problem of popular 
government in the Islands, in so far as it could be possible within 
the limitations of the then Organic Act, was relatively simple: 


THE NEW PHILIPPINE GOVERNMENT 419 


there was but one real leader of the people, and that was the 
speaker of the assembly. Governor-General Harrison had natu- 
rally to call on him and other recognized leaders of the assembly 
for advice on governmental matters. He became a sort of con- 
stitutional monarch in the Philippines, listening to his respon- 
sible advisers on governmental questions; or, better still, he 
approached more the type of the English governor of a self- 
governing colony ruling upon the advice of the local cabinet. 

The Jones Law made the problem of popular government in 
the Islands in a way more difficult. Being a complete constitu- 
tion made by an alien people, outlining a framework of govern- 
ment for another people, ten thousand miles away, living a 
different life, and nourished by different political traditions, its 
practical application presented some very serious problems. The 
solution of these problems by the Filipino people would in itself 
indicate the grade of political capacity they have attained. The 
fundamental defect of the Jones Law lay in the fact that Fili- 
pinos were granted and told to work out a complete system of 
government in the framing of which they had but a very 
small share, if any. Under the Jones Act, besides the Philippine 
assembly, two other governmental instruments or powers were 
given the Filipinos: to the lower elective house was added an 
elective senate, and the Philippine legislature was given the right 
to reorganize the executive departments, with the exception of 
the department of public instruction. There were at first con- 
flicting opinions as to how large a portion of the executive func- 
tion was meant to be given the Filipinos. Would the Filipino 
executive heads appointed by the governor-general, with the 
consent of the senate, be responsible to the people or their rep- 
resentatives? It is true that their appointment, like all others 
made by the governor-general, requires the consent of the Philip- 
pine senate; but under the American federal system the Presi- 
dent’s cabinet is also appointed with the consent of the senate of 
the United States, and yet the American cabinet members are 
in reality mere agents of the President. They are not respon- 
sible to Congress, and the senate’s consent simply comes as a 
matter of form. The executive power being vested in the 
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President, and there being, legally at least, complete separation 
between the executive and the legislature, all executive officials 
are in reality simply his agents. The executive power under 
the Jones act is, as in the American. government, vested in the 
governor-general. ‘Therefore it was, in the opinion of some, more 
than likely that the heads of the executive departments would 
be mere agents ofthe chief executive. l 

But the liberal constructionists triumphed. We must get the 
answer from the spirit and purpose of the act, they said. The 
purpose of the act is to give to the Filipinos as large a control of 
their affairs as can be given to them without impairing the rights 
of sovereignty of the United States. The mere giving of two 
branches of the legislature would not make the government 
an autonomous one if the people were not given a hand in the 
execution of the laws and in the administration of the govern- 
ment. Considerable executive power must, therefore, be given 
to the people. This interpretation was supported by Governor 
Harrison in a statement given on September 1, 1916, in which 
he explained the meaning of the bill. He said: 

“The main points of opposition to the bill centered upon 
the promise in the-preamble of ultimate independence, and the 
power of confirmation of executive nominations by the Philip- 
pine senate. So far as my own personal efforts could be of any 
influence, these were the two points upon which the greatest 
insistence was laid. With the support of the President and the 
work of friends in Congress, both questions have been resolved 
favorably. I am a firm believer that an executive should con- 
sult the people, through their representatives, as to who shall 
serve them in office. This is the vital nerve of self-government. 
It should never be possible, and it will now never be so here, for 
an executive to ride ruthlessly over the people he is sent here to 
govern, without due regard for their sentiments and due con- 
sideration of their wishes.” 

Inasmuch as the cabinet members are not elected by the people, 
they must be appointed only after consultation with members 
of our legislature, “the representatives” of the people. If that 
be the case, then a certain amount of responsibility of the cabinet 
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to the legislature and indirectly to the people is assured. Credit 
must be given Governor-General Harrison for the splendid manner 
in which he has carried out the spirit of the Jones act. 

The Filipinos, therefore, have under their control three im- 
portant and distinct instrumentalities of government: to the 
- lower house or assembly granted us in the Organic Act of 1902 
were added the senate and the executive posts, except the secre- 
taryship of public instruction. The organization of the new 
government brought forth several serious problems. These 
three organs of government, two legislative and one executive, 
must collectively possess for their proper and efficient operation 
first, harmony of action, and, second, effective responsibility to 
the people. These qualities should exist in all governments, but 
particularly in a governmental organization still dependent on a 
foreign flag. While the Filipinos remain under American sov- 
ereignty there must be complete harmony of action and community 
of purpose in all the governmental organs that may be established, 
and, lest these organs be used arbitrarily, they must be made 
amenable to public opinion and responsible to the people. How 
could this be done? When there was only one organ for express- 
ing the people’s will, the Philippine assembly, and a new gover- 
nor wanted to use this organ so that he might govern with the 
sanction of public opinion, it was easy to place the responsibility 
on the speaker of the Philippine assembly. He was, as one editor 
graphically described him, at the head of the Philippine govern- 
ment on behalf of the Filipino people. Who was to take that 
place under the new arrangement? Should he be the speaker 
of the assembly as before? And how about the president of the 
senate? And the heads of departments? How was the col- 
lective counsel of the people to be represented? ‘Who was the 
Filipino power in the government, entitled by virtue of his rep- 
resentation to be first heard on important state affairs? Who 
was to be the man mainly responsible for the failure or success 
of the Filipino part in the government? 

One of the political teachings of the recent war seems to offer a 
solution of the very problem which vexed the Filipinos in the organi- 
zation of the new government. The critical war period as well 
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as the present era of reconstruction where tremendous problems 
must be solved seems to point out the necessity of a more unified 
and responsible leadership on whom the initiation and respon- 
sibility for governmental measures should fall. How often has 
the United States appeared weak and vacillating before Europe, 
because of the extreme separation and independence between 
the legislature and the executive, the dislocation of responsibility 
for governmental policy, and the constant rivalry between the 
President and Congress! 

In the Philippines one thing was found necessary: there 2a 
be harmony and coöperation in the control of the executive and 
the legislative departments given the Filipinos. The legislature 
is the immediate- representative of the people, and, unless it 
was decided to make the departmental heads elective at large, 
they must be made directly responsible to the legislature, sọ 
that they can in turn be made responsible to the people. This 
isin truth at variance from the American system of the complete 
separation of the executive from the legislative departments; 
but there is an excuse in America for such a separation, and that 
is the responsibility of the chief executive to the people. The 
secretaries of departments are responsible to him directly and 
not to Congress, for he is in turn directly responsible to the 
people. The peculiar situation in the Philippines demanded 
the adoption of another system. The governor-general still 
remained an American, a representative of an external govern- 
ment and sovereignty, and responsible to America. If there 
were to be checks and balance among the political powers of 
the Philippines, it should be exercised by the governor on the 
one hand and the Filipino element on the other. 

With the inauguration of the Philippine Congress in . October, 
1916, the governmental machinery brought over by the Jones 
Law actually began to function. Even in the early days of its 
organization, the absence of a legally united and responsible 
leadership was apparent. The two houses of the legislature 
were both elective, with co-equal legislative powers. The lower 
house, with its tradition dating from the inauguration of the 
assembly ten years. before, its brilliant record as the spokesman 
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‘of the people, and the confliet it had waged with the commis- 
sion, together with its supposedly more popular character be- 
cause of a shorter tenure of office, impressed its members with 
itsimportance. On the other hand, there was a new glamor in the 
name of senate, and hence the people had from the beginning an 
instinctive feeling that somehow or other it was a more important 
body. President Quezon, in his inaugural address, referred to 
the popular character of the senate, intended to represent, so 
he claimed, the maturer judgment of the people. That there 
should be a rivalry between these two houses was only natural. 
Harmony and coöperation between the two bodies was, however, 
made possible by the presence of an extra-legal factor—the polit- 
ical parties. Caucuses were at once held by majority members 
of the two houses, and, because of the overwhelming majority of 
the Nacionalista party, a party policy could be enunciated and 
followed. The president of the Nacionalista party continued 
to be Speaker Osmena of the lower house, and the senators, for 
party discipline, had to follow his leadership. 

In the meanwhile the question of reorganizing the executive 
departments had been taken up. The statement of Governor 
Harrison that he would consult the people’s representatives in 
the selection of officials insured a certain measure of cabinet 
responsibility on the part of future executive heads. It was 
advocated that members of the legislature be allowed to hold 
departmental positions, and that the practice of ministerial 
responsibility to the legislature be followed. Some questioned 
the practicability of this plan, inasmuch as the governor-general 
still had the supreme executive power as well as the appointive 
power. Senate President Quezon answered this objection, say- 
ing that “although under the Jones act the secretaries will be 
responsible to the Governor-General, yet in the development of 
the system which we implant under this bill, the day will come 
when the secretaries shall, at least in part, be responsible to the 
Houses.” “It has been deemed advisable,” said Senator Palma, 
“to provide in the bill that it shall be the duty of the heads of 
the executive departments to appear in either House whenever 
called upon to do so, not only for the purpose of reporting upon ` 
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their official.acts and measures, but also to collaborate in the’ 
poliey and in the preparation of the acts passed by the Legisla- 
ture. This can only be done if the department heads are mem- 
bers of the Houses. The duty to appear in either House of the 
Legislature may not look like very much on paper, but in reality 
it signifies a great deal. The department heads will not only 
have to give the information required of them, but being often 
subjeeted to minute interrogation they will have to explain and 
defend their official acts. If the Houses can demand of them 
that they give an account af their official acts, they are respon- 
sible to the Houses, though ultimately responsible to the Governor- 
General. We cannot claim more under the provisions of the 
Jones Bill.” 

The Reorganization Act retained the old department of the 
interior and created five executive departments: Public in- 
struction, finance, justice, agriculture and natural resources, and 
commerce and communications. The executive heads are to be 
elected at the beginning of every legislature, which means that 
they are to be chosen from the triumphant party in the pre- 
ceding election. They may be called by and may voluntarily 
appear before either house. Legislative members can be ap- 
pointed to the cabinet. 

There was at first the idea of placing Filipino leadership in 
the cabinet instead of in the chairmanship of either house, and 
giving some members of the legislature cabinet posts, but the 
prohibition against legislators occupying positions created dur- 
ing their term of office made only one cabinet position available, 
the secretaryship of the interior. The senate would not be rep- 
resented in the cabinet if the portfolio of secretary of the inter- 
rior was given to the house leader. So the plan of placing leader- 
ship in the cabinet was abandoned, and the real legislative leaders 
had to remain outside the cabinet and continued to be the presid- 
ing officers of both houses. The floor leader of the senate, how- 
ever, was appointed secretary of the interior, and the other 
cabinet members appointed were all friendly to and in harmony 
with the party in power in the legislature. The presiding officers 

` of both houses, because of their personality and the prestige of 
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their positions, continued to be the most influential men in the 
government and the governor-general’s chief advisers. 

The problem of an open and responsible leadership thus 
remained unsolved. Although everybody knew that Speaker 
Osmena was the Filipino power in the government, his influence 
was no longer due mainly to his official position, but because 
he was the president of the triumphant party. This was a bad 
precedent, for then anybody who could, by hook or crook, become 
the leader of the party in power would be the most influential 
man in the government, and there would be the same problem 
of government by irresponsible party bosses which infests some 
American states and cities. It was urgent that out of the dif- 
ferent instrumentalities of government granted by the Jones 
Law to the people, a definite body be created or recognized to 
represent more particularly the counsel of the people, to breathe 
harmony and efficiency into the legislative and executive depart- 
ments, and that in-that body or council a place be assigned to a 
Filipino leader who would stand at the head of the government 
on behalf of the people, and who would be raised to that position 
by a triumphant majority through his undoubted leadership and, 
the confidence he might command in the entire nation. In 
actual practice Filipino leadership was dispersed among cabinet 
members and the presiding officers of the two houses. They 
were chief advisers of the governor-general. They formed an 
incoherent group with only party discipline and loyalty to impel 
them to work for a harmonious action. To give a legal status 
to their function as advisers to the governor-general, it was de- 
cided to constitute them into a council of state “to aid and advise 
the Governor-General on public matters.” The governor-general 
presides over the council and allows it to elect a vice-president 
who, in the very nature of things, becomes the highest Pipe 
official in the government. 

The council of state promises to solve the problem of respon- 
sible leadership in the government. Composed as it is of the 
highest executive officials and the recognized legislative leaders, 
all of whom have been chosen with the approval of the representa- 
tives of the people, the council of state is bound to exercise 
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considerable power. It can properly direct the Filipino element 
in the government. It can harmonize the executive and legisla- 
tive departments, while not being exactly at the mercy of the 
transient moods of the legislature, for there is no provision for 
its dismissal in case its policy is disapproved by the legislature. 
The governor-general sees in it a responsible couneil on whom he 
can’ rely for advice on domestic questions. The system may 
perhaps be said to be a compromise between the English cabinet 
system and the American system. It probably approaches more 
nearly the Swiss federal government. l 

Speaker Sergio Osmena was unanimously elected vice-president 
of the council of state by his Filipino colleagues. His inter- 
vention in governmental matters is therefore no longer secret 
and extra-legal, secured by virtue of his party leadership, but 
open and responsible, as the highest Filipino official in the govern- 
ment and the chief adviser of the governor-general. The first 
action of the council of state indicative of a new force in the 
Philippine government was the recommendation that thirty 
million pesos be appropriated for free education— a crying need 
felt for many years. The recommendation was approved by the 
legislature, and a law was written on the statute book of the Phil- 
ippines which will give the rudiments of instruction to every 
child of school age in the Philippines. 

The Jones Law left the organization of the judiciary untouched. 
One of the most important contributions of American occupation 
to the future Philippine state is the establishment of an inde- 
pendent judiciary, the greatest bulwark of a government of laws. 
The judiciary is composed of a supreme court, courts of first 
instance, and justice of the peace courts. The chief justice of 
the supreme court is a Filipino. While there is a majority of 
Americans in the entire membership, its personnel is not a politi- 
cal factor. It has fitly held itself aloof from purely political 
controversies, and has gained the popular respect and reverence 
it justly deserves. 

The position of the governor-general in the present Philippine 
government is a peculiar one. The learned English scholar, Mr. 
Bagehot, in speaking of the English government, said that 
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there are two parts in that government: one is the ornamental 
and ceremonial part, in whose name the government is carried— 
the King of England, theoretically an absolute ruler; and the 
other is the active part, the one which really rules, which directs 
the ceremonial part in practically all the governmental work 
that it does—the house of commons, through the cabinet. The 
Philippine government, in a small way, is approaching a similar 
arrangement. The governor-general, although retaining in law 
the absolute executive power, rarely acts on matters of domestic 
concern, except with the advice of the council of state. The 
guide for this exercise of governmental power is the spirit and 
purpose of the Jones Law rather than its letter. The object of 
the law is, to quote its preamble, “to place in the hands of the peo- 
ple of the Philippines as large a control of their affairs as can be 
given them without in the meantime impairing the exercise of 
the rights of sovereignty of the people of the United States, in 
order that by the use and exercise of popular franchise and govern- 
mental powers they may be the better prepared to assume fully 
the responsibilities and enjoy all the privileges of complete 
independence.” 

We have referred to the law as a veritable constitutional com- 
pact between the American and Filipino peoples. During the 
discussion of the measure in Congress, our representative, the 
Honorable Manuel L. Quezon, expressed the views of the Fili- 
pino people as to the amount of autonomy intended in the law, in 
the following words: “Heretofore we have been the least and the 
last factor in the Philippine affairs. Hereafter we shall be the 
first and most important factor. Heretofore things were done 
by the Philippine government not only without the consent but 
on many occasions against the strong opposition of the Filipino 
people. Hereafter nothing will be done without our consent, 
much less in defiance of our opposition.” This purpose was con- 
firmed by the governor-general, in his statement, previously 
quoted, interpreting the measure. 

The organization of the new government has been carried on 
in the light of the foregoing interpretations. That is why the 
Filipinos today enjoy domestic autonomy. The council of state 
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is composed of eight members, all Filipinos except the vice-gover- 
nor. To help the departmental secretaries in the discharge of 
their functions, under-secretaryships have been created, all filled 
by Filipinos. The departments have absolute control and direc- 
tion over the government bureaus, The legislature is completely 
in the hands of Filipinos. While the governor-general has a 
veto power on legislation, subject to appeal to the President of 
the United States upon a two-thirds vote of both houses, he 
seldom exercises this power. 

Secretary of War Baker, who has departmental supervision 
over the Philippines, has truly remarked: ‘‘Gradually and with- 
out violence, the functions of government have been taken over 
by the people of the Islands themselves, leaving only the tenuous 
connection of the Governor-General.” Governor-General Har- 
rison himself admits that there is already a “stable.and progres- 
sive government” in the Islands. America may declare the 
Philippines independent at any moment and immediately recall 
her representatives from the Islands, and no institutional change 
will be necessary to continue the work of government there. 
There is a governing machinery set up by the Filipino people 
themselves to which the governmental powers can be transferred. 
In that event the Filipino people would simply repeat what 
Connecticut and Rhode Island did upon the Declaration of 
American Independence; they would declare American sovereignty 
at an end, bid farewell to the governor, and continue for the time 
being the institutional life under the present government until, 
of their own accord and following the recognized American 
practice, they could summon a constitutional convention to 
draft the permanent fundamental law for the first really demo- 
cratic republic in the Far East. 


LEGISLATIVE NOTES AND REVIEWS 


EDITED BY CHARLES KETTLEBOROUGH 


Director of the Indiana Legislative Reference Bureau 


Amendments to State Constitutions. This article will present an 
analysis of constitutional amendments proposed in the several states 
during 1917 and 1918, with a record of the disposition of the measures. 
Altogether some 240 propositions were presented, of which 52 were 
defeated, 34 were still pending, while 174 have been adopted. These 
include 17 legislative measures submitted to popular vote, of which 
7 were adopted and 10 were defeated. 

Massachusetts holds first place in the importance of amendments 
proposed and adopted, as the result of the constitutional convention 
in session in that state during the last two years. In 1917, the con- 
vention submitted 3 amendments, which were ratified; and in 1918, 19 
additional amendments were proposed, and all were approved. The 
convention has met again during the present summer to act on a gen- 
eral revision of the constitution, incorporating all of the 66 amendments 
which have been adopted to the original document of 1780; and it is 
expected that this revision will be submitted to the voters in November. 

A number of states now submit a considerable number of proposed 
amendments at each election. California voted on 25 proposals, of 
which 10 were adopted. Louisiana, which revised its constitution in 
1918, and adopted 14 amendments in 1914 and 17 in 1916, voted on 
14 more in 1918, all but one of which were adopted. In North Dakota 
11 amendments were adopted, and four others are pending. Oregon 
yoted on 14 proposals (7 in June, 1917, and 7 in November, 1918) of 
which 7 were adopted and 7 rejected. Georgia adopted 14 amend- 
ments and South Carolina 10. Missouri voted on 9 amendments, all 
of which were defeated. In Michigan 8 amendments were submitted, 
and 6 each in Idaho and New York. 

A survey of the proposals submitted and adopted discloses that the 
field covered has a wide range and diversity. They include measures 
relating to the general revision of the state constitutions and methods 
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of submitting amendments, woman suffrage and election methods, 
legislative procedure, the compensation and removal of public officials, 
judicial courts and judicial power to declare legislative acts uncon- 
stitutional, city and county government, public finance (taxation, 
debt, budget methods and publie funds), schools and educational 
institutions, public works and improvements and state business 
enterprises. 


Constitutions. In Arkansas a revised constitution was voted on in 
December, 1918, and defeated. The question of calling a constitutional 
convention was submitted to the electors of Tennessee in 1917, and in 
Illinois, Idaho, Nebraska, North Carolina and Washington in 1918. 
- The proposition was approved in Illinois and Nebraska, where con- 
vention delegates will be elected this year; and was defeated in the 
other states. Massachusetts adopted an elaborate series of provisions 
for the initiative and referendum on constitutional amendments and 
laws. North Dakota adopted two amendments simplifying the pro- 
cedure for the initiative and referendum on legislative measures and 
constitutional proposals. In Oregon, an amendment was proposed and 
rejected expressly declaring that no amendment to the constitution 
should have the effect of rendering any other part of the constitution 
ineffective unless such part is specifically repealed. 


Prohibition. Amendments providing for state prohibition, including 
the manufacture, sale and traffic in intoxicating liquors, were proposed 
in twelve states. The amendments have been ratified in Florida, 
Michigan, New Mexico, Ohio, Utah and Wyoming; were defeated in 
California, Iowa, Minnesota and Missouri; and are still pending in 
Connecticut and Kentucky. 


Woman Suffrage. Woman suffrage amendments were proposed 
in twelve states. Such amendments have already been ratified in 
Kansas, Michigan, Nebraska, New York, Oklahoma and South Dakota; 
they were defeated in Louisiana and Maine; and are pending in Con- 
necticut, Indiana, Iowa and North Dakota. In practically all the 
states, the right of suffrage is conferred on all citizens regardless of sex, 
irrespective of other special qualifications. The amendment proposed 
in Maine, however, distinctly provides for the right to vote and hold 
office and provides that “citizens by marriage only shall not be allowed 
to vote or hold office until after a period of residence in the United 


LEGISLATIVE NOTES AND REVIEWS ` 431 


States equal to that required by law for the naturalization of men,” 
and the New York amendment provides that a citizen by marriage 
shall have been an inhabitant of the United States for five years. 


Elections. Various amendments were proposed dealing with the 
electoral provisions of the constitutions other than woman suffrage. 
Kansas proposed and has ratified an amendment which restricts the 
right of suffrage to. native born citizens or fully naturalized aliens. 
California, Massachusetts, Maryland, Michigan and Rhode Island 
submitted amendments authorizing absent-voting; and New York 
proposed an amendment providing for the registration of absent 
voters. The Maryland, Massachusetts and Michigan amendments were 
adopted; the California amendment was rejected, and the New York 
and Rhode Island amendments are still pending. New York proposed 
an amendment, which is now pending, by virtue of which the right 
of suffrage will be restricted to persons who are able to read and write 
the English language. Maine rejected an amendment which was 
intended to confer on the legislature the right to divide all towns into 
voting districts, a right which is now restricted to towns having a 
population of 4000 or over. Oregon ratified an amendment which 
requires cities and towns to hold their municipal elections on the same 
day as the state-wide primary and general biennial elections and to 
use the same election officers. The proposed North Dakota suffrage 
amendment will reduce the residence period of voters from 6 months 
to 90 days in the county, and from 90 days to 30 days in the precinct. 
Michigan adopted an amendment that constitutional amendments 
and other special questions should be printed on a single ballot sep- 
arate from that for candidates. Massachusetts has adopted an amend- 
ment providing for biennial elections for state officers and members of 
the legislature, and another authorizing the legislature to provide for 
compulsory voting. : 


‚ Legislatures and Legislative Procedure. Reapportionment amend- 
ments were adopted in Arizona and Georgia. An amendment pro- 
posed in Colorado, and ratified by an overwhelming majority, will 
reduce the period during which bills may be introduced from the first 
30 to the first 15 days of the session. A Massachusetts amendment 
authorizes the recess of the legislature during the first 60 days of the 
session; another restricts the appointment of legislators to office, and 
their compensation for service upon recess committees. New York 
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proposed and ratified an amendment prohibiting the passage of local 
and special acts legalizing the proceedings of the officers of any polit- 
ical subdivision of the state in the issuance and sale of bonds or other 
evidences of indebtedness or. validating such evidences of indebted- 
ness after their sale. The Oregon legislature in 1917 proposed an 
amendment limiting the number of bills which any member of either 
house, either alone or jointly, may introduce to 3; the number of bills 
introduced by all senate committees to 30, and the house committees 
to 60 and increasing the pay of members. This amendment was over- 
whelmingly defeated. Amendments are now pending in Delaware and 
New York proposing to increase the compensation of members and 
presiding officers of the legislature. An amendment ratified by Colo- 
rado provides that all proposed constitutional amendments and ini- 
tiated and referred bills shall be published in two newspapers of oppo- 
site political faith in each county of the state not less than three nor 
more than five weeks before the election at which they are to be 
submitted. 


Governor. Several Massachusetts amendments relate to the gov- 
ernor. One authorizes him to return bills to the legislature with recom- 
mendations for amendment. Another relates to his powers as 
eommander-in-chief. A third provides for the succession in case of a 
vacancy in the offices of governor and lieutenant governor. 

"` By an amendment of the Maine constitution, the governor is author- 

ized to remove any sheriff who is not faithfully or efficiently perform- 
ing his duties, and with the advice and consent of the council to ap- 
point his successor. A pending amendment in Delaware will extend 
the governor’s power of removal to any officer appointed by him except 
the chancellor and the five law judges, during the recess of the general 
assembly. 


State Administration. One of the Massachusetts amendments pro- 
vides that on or before January 1, 1921, the executive and adminis- 
trative work of the state shall be organized in not more than twenty 
departments. 


Judiciary. Numerous amendments have been proposed or ratified 
which will effect detailed or fundamental changes in the state judiciary 
systems. In Massachusetts, the governor, with.the consent of the 
council, may retire judges for advanced age or disability. Louisiana 
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has adopted several amendments relating to the qualification and 
retirement of judges, to juvenile courts and to the criminal courts of- 
New Orleans. An amendment pending in Delaware is designed to 
change the personnel of the county orphans’ courts; and a pending 
New York amendment authorizes the establishment of children’s and 
domestic relations courts. Arkansas and Mississippi proposed amend- 
ments increasing the membership of the supreme court; the Arkansas 
amendment was defeated and the Mississippi amendment is pending. 
South Dakota, Idaho and Wyoming proposed amendments providing 
for the appointment of special judges to the supreme court when any 
regular member is disqualified to act. The South Dakota and Wy- 
oming amendments were ratified; the Idaho amendment is pending. 
California ratified an amendment providing for two divisions of the 
district court of appeals of the first and second appellate districts and 
defeated a second amendment designed to effect certain fundamental 
changes in the court system of the state. New Mexico ratified an 
amendment creating an additional judicial district. An amendment is 
pending in Delaware, making a change in the time of paying judges’ 
salaries, and an amendment was proposed in Georgia increasing the 
salaries of the judges of the supreme and superior courts and the 
court of appeals. North Dakota has ratified an amendment which 
provides that in no case shall any legislative enactment or law of the 
state be declared unconstitutional unless at least four (out of five) of 
the supreme court judges shall so decide. 


Budget. Amendments for a state budget system have been adopted 
in Maryland, Massachusetts and West Virginia. The Maryland and 
West Virginia amendments provide for an executive budget, which 
may not be increased by the legislature, though special appropriations 
may be made in addition to the regular budget. In Massachusetts 
the budget is prepared by the governor; the legislature may ‘increase, 
decrease, add or omit items, and pass special appropriations; but the 
governor may disapprove or reduce items or parts of items in any bill 
appropriating money. A proposed amendment in California providing 
for a state budget board was rejected. 


Debt. An amendment was proposed to the constitution of Penn- 
sylvania in 1917, and since ratified, authorizing an increase in the 
debt limit of the city of Philadelphia to 10 per cent of the assessed 
value of the property located therein. A New York amendment pro- 
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posed in 1917 and subsequently ratified provides that no state debt 
shall be contracted for a longer period than that of the probable life of 
the work undertaken and not to exceed 50 years, to be paid in equal 
annual installments. In South Carolina eight amendments were 
adopted relating to city debts and special assessments. In Idaho a 
proposed amendment to limit the state debt to 1 per cent of the 
taxable property was rejected. A North Dakota amendment enlarges 
the borrowing power of the state. 


Taxation. Numerous amendments on taxation have been sub- 
mitted, dealing with broad principles, exemptions, and specific tax 
rates. Amendments authorizing the classification of property for 
taxation were proposed in Mississippi, Ohio, Oregon, and South Dakota, 
the latter also authorizing taxes on incomes and occupations. The 
Oregon and South Dakota amendments were ratified; that.in Mississippi 

‚was defeated. The Ohio amendment received a majority vote, but has 
been held to conflict with another amendment (adopted by a larger 
vote) to prevent double taxation of real estate and debts secured by 
mortgage thereon. Montana and North Carolina ratified amend- 
ments for the exemption of mortgages; and North Dakota ratified 
one authorizing the exemption of personal property and improvements 
on land. Minor amendments relating to tax exemptions were adopted 
in California, Georgia, Louisiana and Utah; and an amendment on tax 
exemption is pending in Pennsylvania. 

A single tax amendment was defeated in California; as was also an 
amendment proposed in Missouri for land value, excise, Income and 
inheritance taxes. Four other amendments in Missouri to authorize 
increased tax rates for schools, roads and other purposes were also 
defeated. In Oregon proposed measures providing a tax for a new 
penitentiary, an increase in state taxes and establishing a children’s 
home were defeated. In Louisiana several amendments relating to 
tax limits and school taxes were adopted. Kansas ratified an amend- 
ment authorizing a permanent tax for the support of state educational 
institutions. ; 

A pending New York amendment proposed in 1917 is designed to 
create tax districts for the. purpose of assessing real property; an 
amendment rejected in New Mexico was designed to fix the tax rate 
at not to exceed 5 per cent increase over the preceding year unless 
approved by the state tax commission; and Utah ratified an amend- 
ment changing the basis for the assessment and taxation of mines. 
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Internal Improvements and State Enterprises. Many of the amend- 
ments proposed indicate a marked tendency towards an increase of 
state functions in relation to internal improvements, public utilities 
and business enterprises. The most significant program was carried 
out in North and South Dakota under the influence of the Non-Partisan 
League. The constitutional amendments proposed and ratified in 
‘South Dakota authorize the state to engage in any work of internal 
improvement; to own and conduct business enterprises, loan or give 
its credit to or in aid of any association or corporation and become the 
owner of the capital stock of such organizations, but the indebtedness 
of the state for any such purposes may not exceed 4 of 1 per cent; 
to purchase, own, develop and operate plants for the development 
of power upon the streams of the state and at coal-mines on lands 
owned by the state, and to transmit such power and supply it to the 
people of the state; to manufacture and furnish to the.people of the 
state cement and cement products; to appropriate money for the 
purchase or construction and operation of elevators and warehouses, 
within or without the state, for the marketing of agricultural products 
and to buy or construct and operate flouring mills and packing houses 
within the state. By a comprehensive amendment adopted in North 
Dakota, the state is authorized to engage in internal improvements, 
public utilities and business enterprises. By amendments ratified in 
1918 the states of North and South Dakota are empowered to provide 
insurance against loss or damage to crops by hail, and the legislatures 
are authorized to levy a tax on agricultural lands to produce the neces- 
sary insurance fund and to divide the state into hail insurance districts 
making the levy per acre uniform in each such district. 

Oregon measures, ratified in 1917, authorize a $6,000,000 bond issue 
for state roads, and enable port districts to raise money, not to exceed 
1 per cent of the assessed valuation, and expend the same as a bonus 
to establish water transportation lines. Two amendments of the 
Michigan constitution, ratified in 1918, confer on drainage districts the 
authority to issue bonds for drainage purposes; and authorize the state 
to purchase, hold and operate any railroad or railroad property belong- 
ing to any railroad company organized under a special charter. Mich- 
igan also ratified an amendment authorizing a system of state roads 
and raising the road tax from $3 to $5 on each $1000 of assessed valua- 
tion. Kentucky approved an amendment which authorizes telephone 
companies to purchase or lease parallel or competing exchanges with > 
the approval of the state railroad commission and the municipality 
within which such property or any part thereof is located. 
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Louisiana adopted three amendments relating to public improve- 
ments: one authorized corporations for constructing irrigation and 
navigation canals and hydro-electric plants, one provided for state 
highways, and one extended the time to New Orleans for building a 
bridge or tunnel across the Mississippi river. A Massachusetts amend- 
ment, adopted in 1917, authorizes the state and local authorities to 
furnish food supplies in time of war; another amendment, adopted in 
1918,- authorizes the condemnation of lands and interests therein, 
including water and mineral rights, for the conservation, development 
and control of natural resources; another amendment, while author- 
izing loans for defense or war purposes, forbids the loan of the state 
. eredit to any individual or private association, 

A proposed amendment in Arkansas, which was rejected, would 
have provided an elaborate system of rural credits on farm lands, 
through a state land board. Three amendments, proposed in Missouri 
in 1917, designed to authorize special taxes and loans for road and 
street improvements, were all rejected. 

California ratified an amendment providing for compulsory work- 
men’s compensation and a state compensation insurance fund. But 
another proposed amendment for a general state system of health and 
disability insurance was rejected by a decisive vote. 

Pennsylvania ratified an amendment authorizing the legislature to 
provide for the issue of $50,000,000 in bonds to improve and rebuild 
the highways of the state; Illinois authorized a $60,000,000 bond issue 
for state roads; New York ratified an amendment which will author- 
ize the construction of a state highway through certain state forest 
lands; Texas ratified an amendment which provides for the creation of 
conservation and reclamation districts to conserve and develop streams, 
arid and swamp lands, forests, water and hydro-electric power; and 
Wyoming ratified an amendment authorizing the legislature to levy a 
special tax on live stock for the purpose of raising money to aid in stock 
inspection, protection and indemnity. 


Education. In California an amendment was adopted relating to 
the board of regents of the state university. Louisiana adopted four 
amendments providing for state and local taxes for public education. 
A Florida amendment enables each county to increase the school levy 
from 7 to 10 mills; and an amendment in Texas provides for a special 
fund to purchase and supply free textbooks in the public schools. A 
South Carolina amendment exempts Greenville county from the limi- 
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tation as to the area of school distriets. In North Carolina an amend- 
ment lengthening the school term from 4 to 6 months was ratified. An 
amendment adopted in South Dakota prescribes the conditions on 
which school lands may be sold and paid for; and one pending in North 
Dakota prohibits the investment of permanent school funds in bonds 
of other states, but permits loans on farm lands in the state up to one- 
half of their value, instead of one-third as has been provided. Proposed 
amendments in Oregon for a system of normal schools, and in Idaho 
to abolish the office of state superintendent were rejected. 


Militia. A Massachusetts amendment repeals existing provisions 
relating to militia officers and provides that military and naval officers 
shall be selected and appointed and may be removed as the legislature 
may prescribe, but no such officer shall be appointed unless after an 
examination or a year’s service. In Maine a proposed améndment, to 
authorize appointments of militia officers by the governor, subject to 
qualifications established by law, in place of the present provisions for 
elections, was defeated. 


City and County Government. Four amendments to the municipal ` 
home rule provisions of the California constitution were proposed in 
1917 and ratified in 1918. One relates to a borough system of govern- 
ment, one to a consolidated city and county government, and the 
others to the debts of the city of Venice and Los Angeles county. 
Another California amendment authorizes counties to take private 
property for public use without first making compensation. In New 
York an amendment relating to the debt limit of cities was ratified; 
and there is pending an amendment proposed in 1917 to authorize the 
legislature by general laws to confer on cities and counties certain 
powers of local legislation and administration. In Missouri proposed 
amendments to the municipal home rule provisions and relating to 
loans for street improvements were defeated. Georgia adopted three 
amendments for the creation of new counties. 


Miscellaneous Amendments. The following amendments, miscella- 
neous in character, were proposed and ratified: In Massachusetts, for- 
bidding’ sectarian appropriations, authorizing the regulation of adver- 
tising in public places, making women eligible for appointment as 
notaries publie, declaring charters and franchises revocable and author- 
izing building zones in cities; empowering codperative corporations of 
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North Dakota to adopt by-laws limiting the voting power of their stock- 
holders; authorizing the lease or sale of a certain portion of the Erie 
Canal in Utica, New York; and the deposit of public funds in Cali- 
fornia. The following amendments were proposed and rejected: 
Excess condemnation in California; increasing the salaries of state 
officers in Michigan and South Dakota; exempting the stockholders 
of limited corporations from the liabilities imposed by the constitution 
on stockholders in other corporations; eliminating coöperative associa- 
tions of Idaho from the provisions of the section of the constitution 
relating to the election of managers or directors; and authorizing coun- 
ties and municipalities of Idaho to become stockholders in and give 
financial aid to fair associations not organized for pecuniary profit. 

The following amendments have been proposed and are now pending: 
Creating a pardon board in Arkansas; authorizing witnesses who reside 
outside the state of Texas to submit evidence in antitrust cases by 
deposition; empowering the legislature of Pennsylvania to provide by 
general law for the incorporation of banks and trust companies; placing © 
certain restrictions on the appropriation of public money in Pennsyl- 
vania; prohibiting the increase of compensation or length of term of 
any elective or appointive official in Indiana; extending the terms of 
sheriffs in Maryland from two to four years; giving soldiers, sailors 
and marines preference in appointments in the civil service of New 
York; and authorizing cities of New York for the purpose of establish- 
ing a uniform system of streets to take real property within an aban- 
doned street or highway and sell or lease the same. 
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State Constitutional Amendments, 1917-18 
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BTATE 


Arizona... 


Arkansas. 


California 








BUBJECT’ 


Contract system in state works 
Legislature—Apportionment (Init.) 
Lands—Limitation in sale (Init.) 
School lands—Sale and lease (Init.) 
Workmen’s Compensation 


Cities and towns—Issue of bonds 
(Init.) 

New constitution 

Pardon board—Creation 

Rural credits 

Supreme court—Increase—Divi- 
sions 


Budget—State budget board 


Cities—Alteration of borough | 


government 

Cities—City and county govern- 
ment 

Cities—Debt of city of Venice 

Cities—Funds of. Los Angeles 
county a 

Corporations—Liabilities of stock- 
holders 

Courts—District courts of appeal 

Courts—Judiciary system 

Dentistry? 

Elections—Absent-voting 

Eminent domain— Rights of way 

Excess condemnation 

Health and Disability Insurance 

Liquor Regulation 

Prohibition" 

Public funds—Deposit 

School taz—Limitation% 

Taxation—Exemption of ceme- 
teries A 

Taxation—Exemption of Y. M. ©. 
A. and ¥. W. C. A. 

Taxation—Limitation® 

Taxation—Reimbursing cities for 
tax losses by exemptions 








In favor 


13,297 
17,564 
14,379 
16,372 
12,873 


25,059 
23,820 
Pending 


22,741 
20,721 


96,820 


179,627 - 


195,998 


188,349 
183,994 


178,355 


188,243 


86,132 ’ 


200,475 
189,845 
212,011 
138,131 
133,858 
236,778 
275,643 
239,203 
167,049 
170,296 


166,486 
127,634 


115,727 


VOTE 








Opposed 


11,658 
10,688 
11,179 
10,867 
27,177 


24,191 
37,184 


27,571 
28,888 


261,311 
171,735 


183,610 


167,647 
178,970 


196,948 


169,803 
274,231 
814,378 
252,387 
179,976 
228,324 
358,324 
841,897 
306,488 
180,856 
227,943 
302,325 


290,573 
259,626 


262,421 
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Staie Constitutional Amendmenis, 1917-18—Continued 





STATE 


SUBJECT 





California...... 
(continued) 


Colorado....... 


Connecticut.... 


Delaware....... 


Florida......... 


Georgia........ 











Taxation—Single tax on land 
values (Init.) 

University—Board of regents 

Usury Law l 

Workmen’s Compensation and 
State Fund 


Initiated, referred and constitu- 
tional measures—Publication 

Civil Service—Merit System (Init.) 

Legislative Bills—Introduetion 
limited to first 15 days of session 


State prohibition 
Woman suffrage 


Courts—County Orphans’ court 
Judges’ compensation 
Legislators—Increase in per diem 
Removal of public officers 


Schools—Increase of school tax 


levy 
State prohibition 


Counties—creating Atkinson Co. 
Counties—creating Cook County 
Counties—creating Treutlen Co. 
Courts—Art. VI, Sec. 1 
Courts—Additional compensation 
Courts—Salaries 
Debt of political subdivisions 
Legislature—New senatorial dis- 
triets 


| Legislature—Representation of 


new counties 
Legislature—Increase of pay 
Officers—Salary of state treasurer 
Pension qualifications 
Pensions i 
Taxation— Exemption of college 
endowments 














VOTE 
In favor Opposed 
118,088 360,334 
249,886 148,305 
231,117 212,207 
229,974 224 517 
98,715 12,237 | 
75,301 41,287 
67,693 19,901 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
21,895 10,723 
21,851 13,609 
25,182 10,124 
25,959 9,513 
25,505 9,995 
22,242 8,696 
24,679 10,792 
26,487 8,353 
27,684 8,240 
25,278 10,484 
28,745 | 6,971 
24,929 10,862 
27,271 8,296 
29,047 7,907 
27,753 8,416 
29,731 8,068 
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State Constitutional Amendments, 1917-18—Continued 





STATE 


Idaho.......... 


Towa........... 3 


Louisiana...... 





SUBJECT 


Constitutional ` convention—Ref- 
erendum 

Corporations—Coöperative asso- 
ciation 

Debt—Limitation of state debt to 
1% 

Fairs—Financial aid 

Schools—Abolition of office of 
state superintendent 

Supreme Court—Special judges in 
case of disqualification of mem- 
ber ` 


Constitutional convention 
Banking Law—Amendments4 
State Roads* 


Public officers—Prohibits increase 
of salary or term during term 
Woman suffrage 


State prohibition (1917) 
Woman suffrage 


Courts—City of New Orleans 

Courts—Qualifications 

Courts—Retirement of judges 

Courts—Juvenile Courts - 

Int. improvements—Miss. River 
bridge or tunnel 

Int. improvements—Canals and 
electric plants 

Int. improvements—State high- 
ways 

Schools—State institutions 

Taxation—Exemptions poll tax 

Taxation—Limit on state and local 

Taxation—Loeal tax for schools 

Taxation—State tax for schools 

Taxation—Tax for state schools 

Woman suffrage 
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In favor 
16,442 
12,674 
18,027 


17,472 
22,147 


Pending 


562,012 
403,458 
661,815 


Pendinga 
Pending? 


214,639 
Pending 


21,242 
20,712 
21,165 
20,460 
24,031 


23,354 
23,013 


25,416 
27,606 
29,103 
26,873 
28,248 
26,074 
19,573 


VOTE 








Opposed 
36,351 
28,321 
26,856 


30,387 
28,268 


162,208 
83,70% 
164,896 


215,625 


5,915 
5,265 
6,385 
5,873 
4,806 


4,695 
5,367 


5,235 
4,588 
4,996 
5,634 
5,585 
5,585 
23,077 
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State Constituiional Amendments, 1917-18 —Continued 


STATE 


Kansas......... 


Maine (1917)... 


Maryland...... 


Massachusetts . 








SUBJECT 


Suffrage—Restricted to citizens 

Taxation—Educational institu- 
tions 

Woman suffrage 


Telephones—Purchase or lease of 
parallel competing exchanges 
(1917) i 

State prohibition 


Elections—Polling districts 
Legislature—Apportionment 
Militia—Appointment of officers 
Removal of sheriff 

Woman suffrage 


Budget—Executive plan for state 
Elections—Absent-voting 
Sheriff—Extending term 


Appropriations—No sectarian (17) 
Building zones 

Corporate Franchises—Revocation 
Elections—Absent-voting (1917) 
Elections—Biennial 
Elections—Compulsory voting 
Food supplies in time of war (1917) 
Governor—Amendments 
Governor—Military powers 
Governor—Succession 

Initiative and Referendum 
Judicial officers—retirement 
Legislature—Adjournments 
Legislature—Appointments 
Militia—Selection of officers 
Natural resources—Conservation 
Preservation of landmarks 
Regulation of advertising 

State administration 

State budget—Veto of items 
State loans and credit 

Women eligible as notaries public 








VOTE 

In favor Opposed. 
238,453 91,617 
234,858 101,569 
238,453 91,617 
49,986 30,192 

Pending 
22,588 24,593 
22,013 21,719 
20,585 23,912 
29,584 25,416 
20,604 38,838 

Adopted 
81,494 19,099 

Pending 





206,329 130,357 


161,214 83,095 
160,833 79,787 
231,905 76,709 


142,868 108,588 
134,138 128,403 


261,119 51,826 
164,499 76,972 
155,114 84,822 
172,125 78,245 
170,646 162,103 
156,796 86,023 
147,104 100,552 
152,800 87,009 
155,649 91,686 
172,111 102,768 
183,265 . 81,933 
193,925 84,127 
153,394 81,586 
155,738 81,302 
153,972 90,233 
153,315 105,591 
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State Constitutional Amendments, 1917-18—Continued 


STATE 


Michigan....... 


Missouri........ 


Montana....... 


Nebraska....... 


Nevada........ 


New Mexico.... 
(1917) 








| 


SUBJECT 


Drainage distriets—(1917) 
Elections—Absent-voting (1917) 
Elections—Separate ballots for 
questions (1918) 
Highways—State highways (1917) 
Railroads—State purchase and 
operation (1917) 
Salaries—State officers, increase 
(1917) 
State prohibition 
Woman suffrage (1918) 


State prohibition 


Governor—To lower age qualifi- 
cation 

Supreme Court—Inerease in mem- 
bership 

Taxation—Classification 


Cities—Home rule charters (Init.) 

Cities—Debt for street improve- 
ments 

Homestead loan fund (Init.) 

School fund 

State prohibition 

Roads—Distriet tax 

Roads—State tax 

Taxation—Limit in local districts 

Taxation—Land values, ete. (Init.) 


Taxation—Exemption of mort- 
gages 


Constitutional convention 
Woman suffrage ‘5 


Courts 
Judicial distriets— Created 


State prohibition 
Taxation—Limitation of tax rate 
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YOTE 
In favor Opposed 
198,918 139,027 
216,270 114,594 
317,070 90,744 
209,559 126,871 
242,969 100,722 
148,625 193,119 
Adopted April, 1919 
229,790 195,291 
189,547 173,615? 

4,193 24,873 

Pending 
6,502 22,426 
95,197 280,839 
88,246 286,886 
102,452 290,207 
93,392 289,269 
223,618 297,582 
94,142 287,488 
81,610 293,101 
90,637 297,118 
80,725 373,220 
55,284 30,607 
121,830 44,491 
55,284 30,607 

Pending 
16,822 22,036 
28,732 12,137 
14,107 25,077 
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State Constitutional Amendments, 1917-18—Continued 


STATE 


New York...... 


North Carolina. 


North Dakota. 





SUBJECT 


Canals—Lease or sale 

Children’s and domestic relations 
courts . 

Cities—Limitation of indebtedness 
(1917) 

Cities—Limited home rule 

Debt—Duration of loan 

Eminent domain— Streets 

Highways—State forest highway 

Legislators—Increase in salary 

Local and special laws—Legaliz- 
ing issuance and sale of bonds 

Registration—Absent voters 

Soldiers, ete—Preference in civil 
service appointments 

Suffrage—Educational qualifica- 
tions 

Taxation—Creation of real estate 
assessing distriets 

Woman suffrage (1917) 





Constitutional convention—Refer- 
endum. 

Schools—Inerease of term 

Taxation—Exemption of mort- 
gages, etc. 


Coöperative corporations—Voting 
power 

Hail insurance and taxation 

Hail insurance—Acreage tax (Init.) 

Initiative and referendum—(Init.) 

Initiative and referendum—(Init.) 

Internal improvements and indus- 
tries (Init.) 

Judicial power—To declare laws 
unconstitutional 4 judges re- 
quired 

Legislature—Emergeney measures 
(Init.) 

Schools fund farm loans 

(| Schools—Changing name 














In favor 


722,235 
Pending 


591,728 


Pending 
780,099 
Pending 
756,894 
Pending 


` 780,099 


Pending 
Pending 


Pending 
Pending 

703,129 
Rejected 


122,062 
79,946 


49,392 . 


52,475 
49,878 
47,447 
46,329 
46,830 


52,678 


46,121 


Pending 
Pending 





VOTE 








Opposed 


310,992 


` 420,303 


285,977 
337,257 


285,977: 


600,776 


22,095 
19,846 
32,053 


30,257 
31,586 


32,598 , 


33,572 
32,574 


28,846 


32,507 
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State Constitutional Amendments, 1917-18—Continued 


STATE 


North Dakota.. 
(Continued) 


Ohio........... 


Oklahoma........ 





Pennsylvania... 





SUBJECT 
In favor 


State Debt—Extending limit (Init.) 


Taxation—Exemption of personal 46,275 


property (Init.) i 46,833 
Taxation—Improvements on land Pending 
Woman suffrage; residence; ete. Pending 


Referendum—Amendments on U. | 508,282 
S. Constitution (Init.) 
State prohibition (Init.) (1917) 522,590 


- State prohibition (Init.) (1918) 463,654 


Taxation—To prevent double tax- 479,420 
ation 


Taxation—Classification 336,616° 
Woman suffrage (partial) (1917)4 422,262 
Woman suffrage 106,909 
Children’s Home (1918)% 43,441 


Constitutional Amendments—No 37,187 
implied repeal (1917) 

Elections—Municipal (1917) 83,630 

Fisheries—Rogue River (1918) 45,511 

Fisheries—Willamette River (1918) 55,665 

Legal Notices—Compensation (18) 50,078 

Legislature—Limiting bills and in- 22,276 
creasing pay (1917) 

Port distriets— Loans and tax (1917) 67,445 


Roads—Bond Issue (1918)% 77,816 
Schools—Normal schools (1918) 49,935 
- Taxation— Classification (1917) 62,118 
Taxation—Increased levy (1918) _ 41,864 
Taxation—Delinquent notice (1918)]| 66,652 
Taxation—Penitentiary (1917)* 46,666 


Bank and trust companies—In- | Pending 
corporation 3 

Debt—Increasing limit in mu- | Adopted 
nicipalities 

Debt—Limit in munieipalities Pending 

Highways—State bond issue | Adopted 
of $50,000,000 

Publie funds—Manner of appro- | Pending 
priating 

Taxation—Classified property tax| Pending 


VOTE 
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Opposed 


34,235 
33,921 


315,030 


523,727 
437,895 
371,176 


304,399 
568,382 


81,481 


65,299 
72,445 


42,296 
50,291 
40,908 
41,816 
103,238 


54,864 
63,808 
66,070 
53,245 
56,974 
41,594 
86,165 
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State Constitutional Amendments, 1917-18—Continued 





STATE 


SUBJECT 





Rhode Island..... 


r 


South Carolina. 


South Dakota.. 





Tennessee........ 


Tea. 


Washington...... 


West Virginia.... 





Elections—Absent-voting 


City debts (4 amendments) 

Legislature—Passage of bills 

Schools—Greenville county 

Special Assessments (4 amend- 
ments) 


Cement products—Manufacture 
by state 

Coal mining, ete., state.to engage 
in 

Corporate enterprises—Authority 
of state to invest in 

Grain elevators, warehouses, mar- 
kets, flouring mills and packing 
houses 

Hail insurance 

Internal improvements 

Salaries, state ofieers— Increase 

School lands—Conditions and 
terms of sale 

Supreme court—Special judges 

Taxation—Classification, income 
and occupation tax 

Water and hydro-electric power 

Woman suffrage s 


Constitutional convention 


Conservation distriets (1917) 
Criminal cases—Rights of accused 
Free textbooks 


State prohibition 

Taxation—Mine assessments 

Taxation—Exemption of homes, 
homesteads and personal prop- 
erty 


Constitutional convention 


Budget— Executive plan for state 











VOTE 
In favor Opposed 

Pending 

Adopted 

Adopted 

Adopted 

Adopted 
37,996 25,666 
40,516 24,890 
34,717 27,847 
40,536 25,505 
41,069 25,846 © 
34,717 27,847 
26,716 42,710 
46,686 21,759 
41,540 34,706 
50,857 25,010 
41,539 24,396 
49,213 28,885 

Defeated 
43,571° 31,310 

Adopted 

Adopted 
42,691 15,780 
35,337 21,486 
38,669 12,880 
55,148 58,713 
51,405 26,651 
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State Constitutional Amendments, 1917-18—Concluded 














vorB 
STATE SUBJECT 

In favor Opposed 

wi : Courts—Circuit judges Pending 

MO kaa Legislature—Compensation Pending 
Live stock inspection, protection 22,011! 10,499 

Wyomin and indemnity 

y Be Supreme court— Special judge 27,510 4,623 
State prohibition 31,439 10,200 





a Withdrawn by legislature of 1919 and resubmitted. 
b Failed for want of a majority vote. 
° Held not adopted because of conflict with amendment on double taxation 


approved by a larger vote. : 
4 Ttems in italics were legislative measures, not constitutional amendments. 


e Incomplete. 
Í Failed, 22,170 votes necessary. 


- Judiciary Legislation. No striking changes in the state judiciary 
were made by any legislature in 1917 or 1918. Several minor experi- 
ments or extensions in the judicial system resulting from the ante-bellum 
period may be chronicled. 


Jury. Expensive delays and even retrials are sometimes caused 
by the illness, death, or other temporary or permanent inability to serve 
of one or more jurors after trial has been begun. With an eye to prevent 
such impediments to the progress of cases, the state of Washington! has 
authorized the calling of one or two additional jurors, known as “al- 
ternate jurors,’ drawn from the same source, in the same manner, 
and of the same qualifications as the regular jury, at the discretion 
of the court in cases of felony where trial is likely to be protracted. 
The alternate jurors are to be sworn in and seated near the regular : 
jury with equal power and facilities for seeing and hearing the pro- 
ceedings, kept in confinement with the other jurors, and bound by the 
court’s charge. Their attendance is compulsory at all times. Then, 
if in event of illness, death, or other disability, a juror is unable to 
continue to serve, the court may order one of the alternates drawn, 
to be substituted in his place, and the trial to proceed without inter- 


1 Session Laws, p. 185. 
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ruption. Upon final submission of the case to the jury, the alternate 
jurors are discharged from further service. 


Selection of Judges. Nebraska? is added to the list of states provid- 
ing for the nonpartisan election of judges of higher rank—supreme 
court, district and county courts. These judges must be nominated 
at the primary election on’a nonpartisan ballot, on which their names 
are to be placed by petition. This plan is similar to that in Ohio, 
except that the nonpartisan election of certain school officials is pro- 
vided for and their names also included on the ballot. 

The legislature of South Dakota, in 1917, proposed? an amendment 
permitting the supreme court, when one or more of its judges shall 
be disqualified, by reason of interest in a case or other cause, so to 
decide, and another person or persons selected as the legislature shall 
provide to serve in the place of the disquaittied judge or judges in that 
particular case. 


Conciliation Court. The legislature of Minnesota,‘ in 1917, created 
a court of conciliation and small debtors court, as a part of the Min- 
neapolis municipal court. This judge ranks as a municipal judge, but 
is designated conciliation judge. His powers are the same as any of 
the other municipal judges and he is elected in the same way; when not 
occupied with his special duties, he is entitled to act as a regular 
municipal court judge. 
In the conciliation court, no costs are to be levied on either side, 
- except that actual disbursements of the prevailing side, as allowed on 
civil actions, may be included in the settlement. No fees for service 
of papers or otherwise are to be charged and no attorneys employed. 
Witnesses produced by either party may be heard by the court. Ac- 
tions must not involve more than fifty dollars. Appeal fron the judge’s 
decision may be carried to the regular municipal court. The object 
of this conciliation court is to settle as many small cases as possible 
by agreement without trial and thus to save both the parties and the 
city the trouble and expense of burdensome and unimportant litigation. 
N 


Domestic Relations Court. A court of domestic relations has been à 
created for Lucas County, Ohio (Toledo). The judge is to be elected 


2 1917, Session Laws, p. 112. 

3 1917, Session Laws, p. 209. 
41917, Session Laws, p. 397. 
$ 1917, Session Laws, p. 732. 
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by the electors of the country in 1920 and every six years thereafter. 
In the intervening period of three years, he is to be selected by the 
judge of common pleas and the probate judge from among their number. 
The court is to supersede the juvenile court with enlarged powers, 
including divorce and the custody of children, juvenile delinquency, 
bastardy, and child labor, with specific provision that any other court 
finding that a case is within the jurisdiction of the domestic relations 
court, shall immediately transfer the case to that court. 

Children’s Courts. An amendment® to the New York state con- 
stitution in 1917 empowers the legislature to establish children’s 
courts and courts of domestic relations either in separate courts or as 
parts of existing courts. To these courts may be given Jurisdiction 
over juvenile delinquency, desertion or nonsupport of wife and family, 
except in cases involving a felony. 

.In amending the city charter of Buffalo,’ a provision has been added 
to exclude the general public from attendance at trials in the children’s 
court and the public inspection of its records indiscriminately. The 
record of each case to be open for inspection only to the parents, guar- 
dian, or attorney of the child involved. Further, all trials. involving 
children are to be held by the judge without jury. 

In 1918 a children’s court was established in Chatauqua County® 
as a separate part of the county court, giving original and exclusive 
jurisdiction in cases involving children under sixteen years of age, 
covering juvenile delinquency and child custody. The jurisdiction 
of this court once obtained will continue during the minority of the 
child. This act is similar to the jurisdiction for the children’s court 
in the Buffalo city charter. 

The powers of the municipal court of Philadelphia, which has ex- 
clusive jurisdiction in juvenile cases, were enlarged® in 1917 to cover 
proceedings in cases of desertion or nonsupport of children by the 
mother or grandparents and of child defectives; and all cases of de- 
sertion and nonsupport pending are transferred to it. 

South Carolina!® has enlarged the jurisdiction of the recorder’s 
court, in cities over 50,000 in population, to include juvenile cases 
(children under eighteen). 


3 1917, Session Laws, v. 3, p. 2793. 

7 New York: 1917, Session Laws, v. 2, p. 1629. 
8 New York: 1918, Session Laws, p. 1457. 

9 Pennsylvania: 1917, Session Laws, p. 1018. 
12 1917, Session Laws, p. 132. ‘ 
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Women Probation Officers. Specific provision ismade by amendment 
to the Revised Code of 1913 of Nebraska! relative to juvenile courts, 
for the appointment of two women, instead of one, out of the three 
assistant probation officers in counties of over 100,000 inhabitants. 

Delaware in 1917” created the.oflice of paid assistant probation 
officer, making it mandatory that appointees be women. 

‘Harry A. RIDER. 

Indianapolis, Indiana. 


11 1917, Session Laws, p. 89. 
12 1917, Session Laws, p. 829. 


a 


JUDICIAL DECISIONS ON PUBLIC LAW 


ROBERT EUGENE CUSHMAN 


University of Illinois 


Espionage Act—Freedom of Speech. Schenck v. United States (U. S. 
Supreme Court, March 8, 1919, 39 Sup. Ct. Rep. 247). The de- 
fendant in this case was convicted of violation of the Espionage Act of 
July 15, 1917. He had conspired to have printed and circulated a 
document tending to cause insubordination in the army and navy 
of the United States and to obstruct recruiting. He set up the 
invalidity of the act as a violation of the constitutional provisions 
guaranteeing freedom of speech and of the press. After a somewhat 
extended examination of the evidence in the case, the court disposed 
of the constitutional question by pointing out that while the things 
which the defendant had said and printed might in times of peace 
have been permissible, the existence of a state of war naturally oper- 
ated to limit the scope of freedom of speech. ‘The most stringent 
protection of free speech would not protect a man in falsely shouting 
fire in a theatre and causing a panic. It does not even protect a man 
from an injunction against uttering words that may have all the 
effect of force. The question in every case is whether the words used 
are used in such circumstances and are of such a nature as to create a 
present danger that will bring about the substantive evils that Con- 
gress has a right to prevent. It is a question of proximity and degree. 
When a nation is at war, many things that might be said in time of 
peace are such a hindrance to its effort that their utterance will not be 
endured so long as men fight and that no court could regard them as 
protected by any constitutional right.” 


Impairment of Obligation of Contracts—Hiring Out of Convicts. Jones 
Hollow Ware Co. v. Crane (Maryland, March 5, 1919, 106 Atl. 274). 
In November, 1915, the directors of the state penitentiary of Mary- 
land entered into a contract with the plaintiff to run for five years, 
providing for the hiring at a stipulated rate per day of 240 convicts. 
In 1916, a law was passed abolishing the directors of the penitentiary 
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and substituting a state board of prison control: In 1918 this board 
was definitely authorized by statute to put an end to the contract sys- 
tem of prison labor. This they proceeded to do. Their action was 
attacked by the plaintiff on the ground that the statute authorizing 
it was a law impairing the obligation of the contract above mentioned. 
The court held the law constitutional. After an exhaustive review of 
authorities, it concluded that contract rights can never stand in the 
way of the legitimate exereise of the police power of the state. The 
law in question, relating to the eircumstances under which state con- 
victs shall be maintained and employed, bears a direct relation to the 
public welfare, safety and morals. Consequently, the state retains at 
all times full authority to make such regulations as those in question, 
irrespective of previous contracts. 


Involuniary Servitude—Compulsory Labor During War—Constitu- 
tionality. State v. McClure (Delaware, January 7, 1919, 105 Atl. 712). 
A Delaware statute of 1918 made it the duty of every male resident of 
that state between the ages of 18 and 55 years who was not in the 
national army or was not a public officer to be employed in a useful 
and lawful occupation during the period of the war and for six months 
thereafter. ` The defendant was convicted of the violation of this act. 
He alleged that the act was unconstitutional as a violation of the thir- . 
teenth amendment, since it subjected him to involuntary servitude 
and also amounted to a deprivation of liberty without due process of 
the law. The court held the act to be a valid exercise of legislative 
power. In the absence of any express or implied prohibition in the 
Constitution of the United States, it is the privilege of every state in 
the Union to pass such laws as may be of aid to the United States in the 
prosecution of war. It was held that there was no merit in the con- 
tention that the act violated the thirteenth amendment. It required 
the performance of service necessary to the national welfare. The 
purpose of the act was to aid in winning the war by securing the 
production of needed supplies and by saving the loss incident to the 
maintenance of those who do not work. In view of the decreased 
efficiency of police protection by reason of war, a statute which tends 
to decrease vagrancy and idleness may be justified as a legitimate 
exercise of the police power of the state. 


Labor Unions—Peaceful Picketing as Private Nuisance. Moore v. 
Cooks’, Waiters’ & Waitresses’ Union No. 402 (California, District - 
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Court of Appeal, January 30, 1919, 179 Pae. 417). The defendants in 
this case had picketed the plaintiff’s place of business during the course 
of a strike called for the purpose of compelling the plaintiff to recognize 
the defendants’ union. According to admitted facts, the persons who 
had conducted the picketing had done so peacefully. They had at 
first worn badges marked “Picket,” but later had worn merely a white 
ribbon. They had, however, informed prospective patrons of the plain- 
tiff’s restaurant that the place was being picketed because of the 
plaintiff’s hostility to organized labor. Only one patrol was put on 
duty at a time. There was no evidence of disorder. The court in 
this case accepted the view taken in several jurisdictions (see Atchin- 
son v. Gee, 139 Fed. 582) that there can be no such thing as peaceful 
picketing. The court sets forth its opinion upon this point in no un- 
certain language: ‘‘Ours is not a government of liberty under license, 
but under law. We have the right to do as we please only so long and 
so far as our so doing does not interfere with the rights of others. 
When we level up the ravines of low impulses, humble the mountains 
of pride, straighten the crooked places of deceit, and smooth the rough 
places of anger and malice and all uncharitableness, it will become so 
obvious that the conceded-acts of defendants were an illegal interfer- 
ence of plaintiff’s rights, that it needs no argument to convince any , 
God-fearing, liberty-loving, home-defending, and humanity-helping in- 
dividual in this enlightened day of that fact. Such conduct, as dis- 
closed by the record here, we think not only constituted an illegal 
interference with plaintiff’s rights, but became, and was, as to them, a 
private nuisance.” 


Naturalization—Cancelation of Certificate of Citizenship. United 
States v. Swelgin (U. S. District Court, May 22, 1918, 254 Fed. 884). 
This was an action. to set aside the certificate of citizenship of the 
defendant. He was naturalized on May 27, 1918. He has been a 
member of the organization known as the Industrial Workers of the 
World since 1911. He admitted in court that he fully indorsed all the 
tenets and principles of that organization. After setting forth at some 
length excerpts from the constitution of this organization and other 
literature promulgated by it, the court concludes: “No one can‘ read 
these pamphlets and pronunciamento of the order without concluding 
by fair and impartial deduction that it is not only ultra socialistic but 
anarchistic. It is really opposed to all forms of government. It ad- 
vocates lawlessness, and constructs its own morals, which are not in 
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accord with those of well-ordered society. . . . I am unable to 
understand by what right such of them as come from another country 
can claim that they are entitled to be admitted to citizenship under 
the Stars and Stripes. The very oath they take, avowing their allegi- 
ance to this government, is to them a worthless ceremony. . 
When, therefore, the defendant declared that he was attached to the 
principles of the Constitution of the United States, and was well dis- 
posed to the good order and happiness of the same, he made avowal of 
that which was not in his heart, and thereby deceived the court. And, 
further, he was a disbeliever in and opposed to organized government, 
and he fraudulently misled the court as to that.” The court accord- 
ingly canceled the certificate. 


Officers—Termination of Office. State v. Jefferis (Wyoming, March 
7, 1919, 178 Pac. 909). The relator in this case was elected district 
judge in the state of Wyoming in November, 1916, for a term of six 
years. Between September 23 and December 6, 1918, he was in active 
service in the United States army as a major in the department of the 
judge advocate general. He resigned from the army on December 6, 
1918, and resumed his judicial duties on December 9. This is an action 
for a writ of mandamus to compel the state auditor to pay the relator 
his salary as district judge for the period from December 9 to De- 
cember 31, 1918. The payment of the salary had been refused on the 
ground that the relator had automatically vacated his office upon en- 
gaging in service in the United States army, and that it was not within 
his power to resume that office after the termination of his military 
service. In support of this view, the clause of the state constitution 
was relied upon which forbids any officer of the federal government: 
from holding a state office. The court, however, held that the man- 
damus must issue. Without minimizing the importance of the con- 
stitutional provision just mentioned, the court called attention to 
another section of the same constitution, declaring that every person 
holding civil office under the state shall, unless removed according to 
law, exercise the duties of such office until his successor is duly quali- 
fied. There was no evidence that the relator had resigned the office. 
Even if his entering military service could otherwise have been re- 
garded as a resignation there was no evidence that the proper authori- 
ties so regarded it or acted upon it. No successor was appointed. It 
is well established in common law that a duly elected officer cannot 
resign his office without the consent of those under whose authority 
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he holds it. If he cannot do this directly, he cannot do it indirectly 
by the acceptance of another office incompatible with the first. Con- 
sequently, the office in question was never vacated, and the relator is 
entitled to his salary. 


Police Power—Constitutionality of Cold Storage Act. Nolan v. Jones 
(Pennsylvania, January 4, 1919, 106 Atl. 235). This case involves the 
question of the validity of a section of the Pennsylvania Cold Storage Act 
of 1913, making it a penal offense to sell or offer for sale any butter which 
has been held in cold storage for a longer period than nine months. The 
plaintiff urged that this law was an impairment of his constitutional 
rights since it deprived him of property without due process of law and 
denied him the equal protection of the law. The court sustained the 
law as a valid exercise of the police power of the state. It prefaced 
its argument by the statement that there was an initial presumption in 
favor of the validity of the law, and that legislative discretion in mat- 
ters affecting the public health must of necessity be wide. It de- 
clared it to be a matter of common knowledge that food products 
deteriorated and decayed even when held in cold storage, and there- 
fore it is impossible to say that the act in question is unnecessary as a 
protection to the public health. The act is not void as being: special 
legislation since all those who use food products in the state are alike 
affected by its provisions. Since it is a proper exercise of the police 
power, it cannot be held to contravene the due process of law clause of 
the fourteenth amendment. 


Police Power—Forbidding Acceptance of Tips—Discrimination. Dun- 
ahoo v. Huber (Iowa, March 17, 1919, 171 N. W. 123). This case in- 
volves the validity of the Iowa anti-tipping statute of 1915, which for- 
bade every employee of a hotel, restaurant, barber shop, or public 
service corporation engaged in the transportation of passengers to 
accept any gratuity or tip. The plaintiff was convicted of violation 
of this statute. The court held the act to be unconstitutional on the 
ground that it established an unreasonable classification. Without 
indicating what its view would have been if the law had created an 
absolute prohibition of tipping applicable to all persons, the court 
held that a statute which forbade.employees to receive tips but did not 
forbid their employers from doing likewise denied to the former the 
equal protection of the law. 
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Police Power—Penalizing Possession of Motor Vehicle from Which 
Manufacturer's Identification Mark Has Been Removed. People v. 
Fernow (Illinois, February 20, 1919, 122 N. E. 155). An Illinois 
statute of 1917 forbade under penalty the possession of any motor 
vehicle from which the manufacturer’s identification number or mark 
has been removed or on which it has been defaced, covered, or de- 
stroyed for the purpose of concealing the identity of the vehicle. The 
plaintiff was convicted under this act of having removed the manu- 
facturer’s serial numbers from ten automobiles and having new ones 
put on. He attacked the constitutionality of the law on the ground 
of its being class legislation and an unwarranted exercise of police 
power of the state in violation of the fourteenth amendment. The 
court disposed of these objections and upheld the act. It pointed out 
that the automobile is frequently used as a means of eommitting 
crime, that the identification marks in question are useful in aiding 
in the detection of crime. Therefore the'law is a reasonable exercise 
of the police power of the state. In the exercise of its police power 
it is proper for the state to make a specific act a crime or misdemeanor 
irrespective of the guilty knowledge or intent of the person who does it. - 
The burden is thus placed on the individual of ascertaining at his peril 
whether or not his acts or omissions are within the law. The act. is 
not void by reason of undue discrimination since other vehicles are 
not used, as are motor vehicles, in aiding of criminal practices, and there 
is not the same necessity for imposing a like restriction upon them. 


Police Power—Regulation of Billboards. St. Louis Poster Adver- 
tising Co. v. City of St. Louis (U. S. Supreme Court, March 24, 1919, 
39 Sup. Ct. Rep. 274). This case involves the constitutionality of an 
ordinance of the city of St. Louis passed in the year 1905. The ordi- 
nance provided that no billboard of more than 25 square feet should 
be put up without a permit; none should be erected more than 14 feet 
above the ground; each one should have an open space of 4 feet between 
the lower edge and_the ground; none should be erected nearer than 6 
feet to any building or to the side of the lot nor nearer than 15 feet to 
the street line. No billboard should exceed 400 square feet in area. 
The ordinance provided for a fee of one dollar for every 5 lineal feet 
of surface. š . 

The plaintiff declared that its billboards were all built in such 
a way as to avoid all danger from fire or wind but in other respects 
they did not comply with the ordinance. The ordinance was attacked 
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as a violation of the property rights of the plaintiff in contravention 
of the due process of law clause of the fourteenth amendment. The 
court upheld the validity of the ordinance. It declared that bill- 
boards may properly be put in a class by themselves and subjected to 
special restrictions or prohibited completely in residence districts in the 
interests of ‘‘safety, morality, health, and decency.” The fact that 
billboards of the plaintiff were free from fire and wind danger is of no 
importance inasmuch as other more serious evils incident to them 
remain unremedied. The court stated that some of the details of the 
ordinance seemed. to have been enacted for the purpose of protecting 
the aesthetic interests of the community, but inasmuch as the main 
provisions stand on other grounds, the court declared itself unwilling 
“to deny the validity of rudimentary wants that alone we generally 
recognize as necessary.” Inasmuch as the ordinance is a reasonable 
exercise of the police power it is not important that contracts which 
the plaintiff has entered into for the use of its billboards are impaired 
by it. 


Ratification of Amendment to Federal Constitution—Referendum. 
Herbring v. Brown (Oregon,. April 29, 1919, 180 Pac. 328). Before its 
adjournment in February, 1919, the legislature of Oregon passed a 
joint resolution ratifying the national prohibition amendment. On 
March 18, the petitioner in this-case filed a petition with the secretary 
of state, demanding a referendum upon this resolution in alleged ac- 
cordance with the constitutional provisions relating to the initiative 
and referendum. When asked to do so, the attorney-general refused 
to provide a ballot title for the measure on the ground that it was not a 
measure which could be referred to the people. He based his action 
on two grounds: First, that the provision of Article V of the Constitu- 
tion of the United States, relating to the ratification of amendments 
to that Constitution by state legislatures requires that the ratifying 
action shall be taken by the “Legislature,” and that “Legislature” is 
synonymous with “Legislative Assembly.” In the second place, the 
provision of the Oregon constitution relating to the referendum gives 
the people of the state the power to approve or reject any “act” of 
the legislature, and this joint resolution is not an “act.” The court 
supported the view of the attorney-general. It did not discuss at all 
the first of the grounds upon which he based his action, but it accepted | 
the view that the ratification resolution was not an “act” within the 
meaning of the provision of the state constitution dealing with the 
referendum. The court makes some effort to analyze the purpose of 
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the framers of the Constitution in using the word “act” in this con- 
nection, and concludes that it was not their intention to break down 
the well-established distinction between a joint resolution and a duly 
enacted law. The court finds authority for this view in the case of 
Hopping v. Council of the City of Richmond (170 Cal. 605, 150 Pac. 
977) which holds that the referendum provisions of the constitution of 
California are inapplicable to joint resolutions. 


Sedition—Validity of State Statute Penalizing the Incitement of Hos- 
tility to National Government. State v. Tachin (New Jersey, February 
25, 1919, 106 Atl. 145). A New Jersey statute of 1918 made it a 
criminal offense for any person by speech to incite or promote hostility 
to the United States government. It was admitted that the de- 
fendant in this case had made public statements to the effect that the 
European war was being carried on for the benefit of the capitalists, 
that the people do not need any government, and that people in the 
United States ought to arm themselves for protection against the 
tyranny of the national government. The defendant appealed from 
his conviction and set up the unconstitutionality of the act. He based 
his argument on two grounds: First, that the state has no authority 
to penalize an act which is directed against the United States alone. 
The court disposes of this contention by pointing out that there are 
many statutes passed by the states which penalize in similar fashion 
offenses against the United States government. The laws of the sev- 
eral states making the counterfeiting of United States money a crime 
furnish examples of this. But even assuming the validity of the de- 
fendant’s argument it is impossible to escape the conclusion that the 
offense which is penalized is in’ a real sense an offense against the state 
as well as the nation. The safety and welfare of the individual states 
are intimately connected with the safety and welfare of the United 
States, and it is proper for the state to protect itself against these in- 
direct attacks. If the act in question were in conflict with the pro- 
visions of the Espionage Act passed by Congress, it would, of course, be 
void. The court, however, finds no such inconsistency. The second 
argument of the defendant was that the act violated the constitutional 
right of free speech. The court points out in answer to this that while 
there is no prohibition against expressing hostility to the officers of the 
government in a proper way, the hostility forbidden in this act means 
such hostility or opposition as involves the subversion or destruction 
by force of the government. The constitutional right of free speech 
does not protect anyone in the expression of such views. This case 


JUDICIAL DECISIONS 459 


may profitably be compared with the Minnesota case of State v. 
Holm (166 N. W. 181), in which the sedition act of that state was 
upheld. 


Toxation—For Purposes Other Than Revenue—Congressional Sup- 
pression of Traffic in Narcotics. United States v. Doremus (U. 8. 
Supreme Court, March 3, 1919, 39 Sup. Ct. Rep. 214). This case 
raises the question of the constitutionality of the Harrison Narcotic 
Act of 1914. The first section of the act requires all dealers in nar- 
coties to register with the collector of internal revenue and to pay a 
tax. The second section prohibits the sale or barter of the drugs ex- 
cept upon the written order of the person to whom they are sold, made 
upon blanks furnished by the commissioner of internal revenue. The 
court below had held the act invalid on the ground: first, that it was 
not a revenue measure; and second, that it was an invasion of the 
reserved police power of the states. The court in this case declared the 
act valid. In the first place, the only limitation upon the power of 
Congress to impose an excise tax is that of geographical uniformity. 
The court goes on to say: “Of course Congress may not in the exercise 
of federal power exert authority wholly reserved to the states. Many 
decisions of this court have so declared. And from an early day the 
court has held that the fact that other motives may impel the exer- 
cise of federal taxing power does not authorize the courts to inquire 
into that subject. If the legislation enacted has some reasonable 
relation to the exercise of the taxing authority conferred by the Con- 
stitution, it cannot be invalidated because of the supposed motives 
which induced it.” The act cannot be declared void because the same 
business may be regulated by the police power of the state, nor can it 
be invalidated because the effect of the law is to accomplish a purpose 
other than the raising of revenue. The court points out that the effect 
of the second section of the act is to keep the drug traffic open and 
above board and to diminish the opportunity of unauthorized persons 
to obtain narcotics and sell them without paying the tax imposed. 

It is interesting to note that Chief Justice White and Justices Me- 
Kenna, Van Devanter, and McReynolds dissented from the opinion 
of the majority. They took the position that the act was outside the 
jurisdiction of Congress by reason of its being an attempt to exert a 
power not delegated to Congress. This case throws some light upon 
the possible attitude of the Supreme Court toward the recently enacted 
excise tax upon the net profits of goods manufactured by establishments 
employing children. 
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Observations on Soviet Government. Over a year and a half has 
passed since soviet government was declared in Russia. That is not 
a long period of time in the history of a great revolutionary movement. 
Developments which loom large during these years and which impress 
even thoughtful men and women may prove to be of little consequence 
in the final determination of things, while the still small voices which 
are often unheard and usually unheeded by contemporaries swell into 
the chorus of decisive opinion which settles the course of affairs. It is 
a matter for trepidation, therefore, when one ventures to search mid 
the political and institutional debris for the foundation stones upon 
which a new democracy is to rest, or to attempt to appraise the undried, 
rough-hewn timbers hastily thrown into the erection of a temporary 
political superstructure. Only the hope that the tentative observations 
of one who was there may assist others to interpret this titanic move- 
ment justifies the present note. 

There were soviets in Russia before the Bolshevik uprising in No- 
vember, 1917. Similar organizations had appeared during the course of 
the 1905 revolution. At first they took form in the ranks of organized 
labor. The laboring masses of Russia constituted the most fertile soil 
for revolutionary and socialistic propaganda. The laborer was usually 
of peasant origin. He had come to the city in search of better things. 
Perhaps he had been driven from the village by the increase of popula- 
tion or by the inequitable distribution of land. The conditions of in- 
dustrial toil and life were so bad that exploitation such as no other white 
men now know was the common lot. Housing conditions that came 
under personal observation recall the worst descriptions from English 
and American industrial history. 

To the industrial workers their council or soviet quickly became the 
symbol of their newly won political freedom and the assurance of social 
and economic reconstruction. It was a short step from distrust of the 
conservative revolutionary forces and the old political institutions with 
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their bureaucratic machinery to the cry “All power to the soviets,” 
an appeal emblazoned on thousands of banners and voiced by millions 
of toilers. 

The councils of workmen, soldiers and peasants never lost sight of the 
basic fact that the revolution was social and economic. All of the social 
revolutionary groups came to regard the councils or soviets as the real 
defenders of the revolution. The establishment of soviets was there- 
fore promoted with feverish haste during the early months of the revolu- 
tion and was even fostered by Kerensky himself. Nor was this task 
particularly difficult except in its scope. In many places the councils 
had long been hidden in the recesses created by the necessity of evading . 
the vigilance of the old régime. They took on a new life and strength 
at the first evidence of freedom from old restraints. The organization 
and development of some hundreds of soviets is one of the amazing feats 
of the first six months of the revolution. Between March and No- 
vember, 1917, the institutional basis of state power in Russia was rad- 
ically altered. Yet the substantial character of the soviet as the source 
of power has surprised its friends and confounded its enemies, domestic 
and foreign. 

In the early months of the revolution many efforts weremade by learn- 
ed students to explain the essential democracy of local and provincial 
institutions such as the village mir and the zemstvo. Indeed they were 
cited as the evidence that Russia was and had been democratic in spirit 
even under Tsarism. They would be cornerstones in the new state edi- 
fice and would bear the strain of the transition from autocracy to democ- 
racy. How could tried, worthy, and venerable agencies such as these 
be ignored? Yet today neither the village mir nor the zemstvo offer 
hope for reconstruction. They do not even give evidence of life. In 
European Russia the zemstvos have been liquidated and in Siberia 
where they were never strong or indigenous, they have voluntarily 
. sought to disappear. The mir has been supplanted largely by the soviet. 

It may be too early to accept the fate of the mir and the zemstvo as 
final. Their present condition may be one of dormancy. But it would 
be folly to close one’s mind to the fact that the great majority of Russians 
are quite willing to effect a rather complete break with the past. 
Although the zemstvo and the mir served important social and eco- 
nomic purposes prior to the revolution, they have not survived as 
organs for the important business now at hand. 

In the case of the mir there are two views which seem tenable at the 
present time, and with the data that can now be obtained it is too early 
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to deeide between them. According to the first the soviet is substan- 
tially an outgrowth of the mir. It represents the.natural and logical 
expansion of the mir when the latter was called upon to assume the larger 
governmental functions entailed by revolution and popular govern- 
ment. In favor of this view there is little data, but it is difficult other- 
wise to explain the sudden and overwhelming victory of the soviet in 
local affairs. 

The other view and one which has considerable to substantiate it is 
that among large and important groups of the population there existed 
a positive distrust of the former agencies of government. This attitude 
was particularly characteristic of the industrial workers and the soldiers. 
The former in their reaction from industrial oppression demanded prole- 
tarian control of industry, and as there was no former organ of govern- 
ment devised for this purpose, the effort was made to adapt the soviet 
to industrial organization and administration, an undertaking which 
has thus far proved beyond its capacity. On the other hand, among the 
rural population the village mir had been performing certain communal 
functions for many generations. It is true, however, that its preroga- 
tives had been increasingly subjected to official interference and there 
could be no confidence that it would be able to meet the new order. 
Moreover the returning soldiers had become familiar with the soviet as 
an effective instrument. Most of the men who were demobilized were 
peasants and quite naturally they took the soviet home with them. 
The village mir machinery was found inadequate to care for the problem 
of distributing the land, especially in cases of dispute between vil- 
lagers. Intervillage warfare frequently arose and the adjustment of | 
rival claims was beyond the mir. It was a task calling for imagination, 
courage, accommodation and new administrative machinery. Soviet 
authority and organization were welcome to the distracted yet peace- 
fully disposed peasant. Moreover this authority not only effected the 
negotiations and made the adjustments incident to land distribution, but 
also gave assurance that it would permanently support the settlements 
effected. To the land hungry peasant and his family the soviet quickly 
supplanted the mir as an object of fealty and regard. 

As for the zemstvo, it was from the first suspected of being an insti- 
tution that was bourgeois both in its conception and management. It 
did not and could not command the confidence of the masses because it 
did not possess that of its own employees. It was early made the object 
of attack and its business operations in soviet Russia finally liquidated. 

The foregoing explanations of the rise of the soviet and the fall of the 
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mir and the zemstvo may prove to be inadequate in the light of more 
complete information. But in the main they harmonize with the fact 
that the Russian revolution is primarily a social and economic move- 
ment, and that political institutions can endure only if they give expres- 
sion to the social and economic forces at work. Failure to recognize the 
true character of the revolution and efforts to restrain revolutionary 
developments within purely political lines have helped bring the Allies 
to their present unhappy relations with Russia and have contributed 
not a little to the present misfortunes of her people. The attentions 
of ill-advised and self-seeking friends and allies may be altogether as 
embarrassing to a people in disaster and distress as the blows of a known 
enemy. : i 

From the first the soviet caught the fancy and devotion of the masses. 
In its simpler forms it is not unlike a mass meeting and in the earlier 
days its procedure was elastic and membership was open to all citizens 
within respective economic groups. Opportunity was offered for all voices 
that so desired to be heard, even though the time given was brief—two, 
three or five minutes—and the length of time given was the decision of 
the meeting, not the ruling of a committee or officer. Men spoke to 
men who would understand. The superior learning and prestige of the 
professional man or the stilted oratory of the politician, or the awesome 
presence of the. man of affairs did not intrude. Brickmaker spoke to 
brickmaker, textile worker to textile worker, store clerk to store clerk. 
The repressed and pent up grievances, beliefs, aspirations of tens of 
thousands found expression in words. In company with men who lived 
as they lived, who knew and appreciated the common hopes, they chose 
delegates from among themselves who were to speak for them in the 
higher councils of the city and the nation. Moreover the verdict as 
to policy was never closed. It was always open to readjustment in ac- 
cord with new and subsequent expressions of opinion. Delegates could 
be recalled at. will. 

From the very first the fluid form of the soviet constitution proved 
one of the sources of its strength. The tremendous momentum attained 
by the revolutionary current as it swept over and through the old levees 
of custom, destroying the institutional walls of centuries, tearing apart 
the social structure and wrecking its machinery, and cutting new chan- 
nels through old barriers, was relieved only through the soviets. In them 
was reposed the confidence of the masses, so far as confidence remained 
in any organ of government. Whatever measure of deliberation, of re- 
straint, of direction, characterized public affairs, scanty as these evidences 
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of self-government often appeared to the observer, must be credited to the 
soviets. For without them Russia would have been plunged into the 
anarchy of-despair. The new wine could not be contained in the old 
bottles. The soviet very often failed, but its successes were not in- 
conspicuous. 

One view into the workings of this newly found organ of the masses 
will throw light upon its widespread popularity. The room is one 
that is commodious and capable of seating four or five hundred people. 
It gives evidence of having seen better days. Probably it has been 
requisitioned for its present use. At one end is a platform with a few 
chairs on it. Individual chairs are massed in the center, and there is 
plenty of standing room’ at the sides of the hall and at the rear. The 
meeting begins about seven-thirty and the hall is well filled ahead of 
time, sometimes crowded. Voting is done by acclamation. A chair- 
man is selected, unless one has previously been selected and has time 
yet to serve. The country is wanting peace, bread and land. These 
men, in particular, desire peace and bread. The discussion covers many 
subjects, but the peace discussions at Brest-Litovsk are getting a 
hearing. Germany is showing her teeth, and the vision of a peace 
without annexations and without indemnities is not so bright as it had 
been. Yet the land must have peace. Without it there can be no 
bread. Even their beloved revolution may be lost. Many speakers 
are heard, most of them favoring peace even on the harshest terms 
laid down by the enemy. All of the speeches are expressions of opin- 
ion by common folk. Eloquence of surpassing quality breaks forth 
from the most unlooked for sources. One listens to a rough moujik, 
a common soldier who had been two years at the front, and had been 
decorated for bravery. Hear the wonderful description with which 
he introduces himself: “I come from a place where men dig their own 
graves and call them trenches,” and then followed a burst of impas- 
sioned specch, telling of hardship, want, treachery and slaughter. It 
closed with a demand from the soldiers that the government seek 
peace. No government could long endure which neglected that 
demand. The soviet was the channel through which that demand 
was voiced and made effective. 

The soviet was seriously handicapped because of failure to appre- 
ciate its constitution and the limitations thereby imposed. Such 
appreciation was almost equally lacking in its friends and in its foes. 
Legislative, executive, and judicial functions frequently have been 
confused. Relations with superior soviet authorities have been in- 
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-~ sufficiently defined or have been ignored. “All power to the soviets” 
has too frequently been taken seriously by local bodies. Small wonder 
that confusion and mistakes and perversions have occurred—with 
what frequency and serious consequences only the future historian 
can reveal. 

Despite these conditions the soviets have shown remarkable 
tenacity, -capacity for adjustment, and adaptability. In the first place, 
they_have made the masses feel themselves politically effective. The 
fact that this effectiveness has come about through a virtual abdica- 
tion of certain normal prerogatives does not substantially alter the 
case. The abdication has the merit of being largely voluntary. The 
party in power had the advantages of definite objectives, cohesive 
organization, and capable and acknowledged leadership. Having cap- 
tured the government it has operated it without regard to its own or 
its opponents theories. The necessity of carrying out the party pro- 
gram has determined the means. The position and power of the chief 
commissar in Russia has been actually as strong as that of an American 
president during war, perhaps stronger. His commands are effec- 
tive wherever the arm of the soviet extends. The word of the Tsar 
was never more authoritative. For the moment the party in power 
may even resort to the suppression of minorities in the soviet—but 
there is no reason to believe such suppression has been serious enough 
to menace the existence or popularity of the institution. 

There is far more smoke than fire in the protests over the suppres- 
sion of the constituent assembly and the exclusion of the bourgeois ele- 
ments from the soviets. Ninety-three per cent of the Russian people 
have something at stake in the success of the soviet form of government. 
Under the old régime they had practically nothing. To such people 
the fine points of the law, their own convenience, and perhaps their 
new found rights are temporarily unimportant if counter-revolution 
appears to menace the one institution in which they have confidence 
and which they believe they can ultimately control. They can endure 
much. They are accustomed to it. And they are wasting little time 
or thought over the misery and wailings of their former oppressors. 
Despite executive usurpation, legislative perversion, and the sub- 
stitution of inquisition and terrorism for judicial procedure, the soviet 
has continued in the affections of the masses. 

On the other hand the weaknesses of soviet government have been 
overshadowed by its importance as the defender of the revolution. 

: There has been no quarter given in the battle between socialism and 
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capitalism. Wanton violations of soviet principles have been serious. 
In order to gain time and the appearence of unity, the ruthless sup- 
pression of minorities and every immorality known to statecraft has 
been employed. On reflection one is reminded, however, that new 
principles in government are seldom established by tea party methods 
unless they are of the Boston type. The radical nature of the revo- 
lutionary objectives has made the struggle a desperate one: For the 
soviet to be subordinated to the ends of the party in power is only 
what one might expect. Constitutional tradition is not old in Russia. 
The peril of foreign war and intervention has not end strength 
to the forces of tolerance and moderation. 

It is important to distinguish between the soviet as an institution 
of government and the political party which is temporarily in power. 
In principle the soviet admits of more than one political party, recog- 
nizes the probability of party struggle for its organization and control, 
and finds its own effectiveness and development chiefly under party 
direction. For the present the Bolshevik party may dominate the 
soviet, may pervert it as parties often do with politieal institutions, 
and may even seek to direct and determine its constitution and de- 
velopment. Nevertheless the soviet is very far from being a strictly 
Bolshevik preserve,.and it is because it is difficult of control that the 
Bolsheviks have resorted to desperate measures to continue their su- 
premacy. It is not improbable that the Bolshevik party has greater 
reason to fear its removal from power through the soviets than through 
outside agencies. The soviet offers such immediate, effective and con- 
stant opportunity for party change that no party which lacks a pro- 
gram, cohesive organization, a reasonable degree of popular support, 
and experienced, skilled and farsighted leadership can hope long to . 
control it. There is and can be no assured tenure of party control so 
long as the soviet as an institution continues to function. 

1: Reduced to its simplest terms the soviet is an institution which 
iseeks to promote government of workers, by workers, and for workers. 
"Workers include all who toil. Work is declared a universal duty through 
the adoption of the motto: “He shall not eat who does not work.” 
A serious attempt is made to reduce the undue premium which capi- 

- talism has placed upon brains or capital in contrast with brawn. The 
soviet state seeks to relate government, including all the major ac- 
tivities, to the individual on the basis of his position in society as an 
economic unit. Politics becomes business and business becomes 
politics. Soviet government is the recognized agent for the direction: 
and the development of codperative and communistic activity. 
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Many technical eritieisms of the soviet constitution are possible. 
Some of its defects seem fatal: the diffusion and decentralization 
of power among the many component parts-of the state; the absence 
of approximate boundaries between the central and local organs of 
government; the apparently impossible position of the executive mid 
extraordinary responsibilities for the social: welfare; the council of 
people’s commissars, the colleges of the people’s commissariats, the 
ever present Central Executive Committee, the semi-annual All-Rus- 
sian Congress, and the ever impending recall; the emasculation of all 
legislative stability through the constant power of recall vested in 
all local and provincial soviets over their delegates; and the calculated 
disfranchisement of rural workers in favor of industrial toilers. In 
addition, merely passable operation under the soviet constitution would 
require ‘the development of party organization and discipline to a de- 
gree where the real power of the party could over-ride the constitu- 
tion at will. The present party in power in Russia is charged with 
doing this very thing. 

There are many more defects that might be mentioned, but it is 
too early for critical analysis. The’ real test of soviet government 
will be whether or not it works.  Manifestly its constitution has not 
assumed final form. The instrument which has been promulgated is 
more of a propaganda document than a national constitution. It is 
the child of necessity, growing from the suppression of the constituent 
assembly and the desire and the demand for constitutional sanction 
of soviet conduct. The constitution may therefore be considered as 
a more or less idealized picture of soviet government at the moment 
it was issued, but it cannot be assumed to be a true picture of soviet 
government then or now, or of the stabilized soviet constitution, 
assuming that the institution will survive the revolution. 

R. M. Srory.! 
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c” The Peace Treaty with Germany. The distinguishing feature of 
the great peace treaty now pending ratification is that it has been 
framed with the conscious effort, not merely to secure redress as - 
far as possible for wrong done, but to carry into effect certain principles 
which, prior to the conclusion of the treaty, had been laid down as the 
basis of a new international system designed to prevent wars in the 
future. The treaty involves, therefore, something more than a mere 
settlement of the issues raised by the war, or rather it involves an 
attempt to settle those issues in such a way that the state of peace . 
resulting from the treaty not only should be “a just peace,” but should ` 
be “a lasting peace” as well. The terms of reparation and of security, 
the readjustment of boundary lines, the creation of new states, "the 
colonial settlements, and the provisions for the economic and social | 

` betterment of the nations involved, must be considered in their double ` 
aspect both as abstract measures of justice, designed to remedy wrong 
as such, and as political expedients intended to create new interna- 
tional relations of a more stable character. How far the objects con- 
sciously sought by the treaty give promise of being attained by the 
provisions actually adopted is at the moment a sharply debated issue; 
and it is important in the discussion of that issue to distinguish care- 
fully between the problem of present justice and the problem of future 
reorganization. 
The dominance of the ideal of “a lasting peace” as distinguished from 
a peace dictated by the victors to a defeated enemy is due in large 
part to the fact that the magnitude of the war and the long months - 
during which the opposing forces were at stalemate drew the attention 
of thinking men in all countries, belligerent and neutral alike, to the 
urgent necessity of effecting a settlement by other means than a mili- 
tary decision. In particular, the greatest of the nations still remaining 
neutral after two years of war was led to assume the röle of mediator, 
and to attempt to obtain from the opposing nations a statement of the 
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principles upon which a peace by settlement might be brought about. 
On December 18, 1916, President Wilson addressed a note to all the 
belligerent nations calling upon them for a definite statement of the 
aims for which they were fighting. The reply of the Entente Allies 
contained a renewal of the general prineiple of “reparation and securi- 
ties” earlier enunciated by Mr. Asquith, as well as more definite con- 
ditions of territorial rearrangements. On January 22, 1917, President 
Wilson laid down before the senate the conditions under which he con- 
sidered it possible for the United States to coöperate with other nations 
in establishing an international authority to guarantee peace. These 
conditions were stated in part as abstract principles of democracy and 
the equality of rights of great and small nations alike, and in part as a 
program of freeing nationalities from alien rule and removing re- 
strictions from international commerce. 

A year later, on January 8, 1918, when the United States was itself a 
belligerent, President Wilson again undertook to lay down the con- 
“ ditions of a just peace, and the “fourteen points” then set forth became 
thereafter the definite program of America’s conception of the proper 
terms upon which a settlement should be based. These “fourteen 
points,” supplemented by principles enunciated in subsequent ad- 
dresses, particularly that of September 27, 1918, were accepted by 
Germany on October 6 as the basis of an armistice and peace nego- 
tiations, and with two exceptions were likewise accepted by the allied 
governments. They thus acquired a sort of contractual character, 
and the allied and associated governments became obligated to that 
extent to construct the peace treaty upon them as a foundation. How 
far it has been possible to adhere to them, and the causes which have 
made it necessary to substitute other arrangements not. in accordance 
with them, will appear in the discussion of the specific clauses of the 
treaty. 

The most significant feature of the treaty, apart from the substance 
of its provisions, is the fact that the terms of the settlement are in- 
timately bound up with the creation of the League of Nations. Part I 
of the treaty contains the covenant of the league, and being thus estab- 
lished the league is not only made the general guarantor of the treaties 
as a whole, but through a variety of commissions is made the active 
administrator of a number of specific provisions in the treaties. Sharp 
criticism has been directed against this combmation of what are re- 
garded by many as two- distinct objects. A resolution signed by 
thirty-seven senators on March 3 during the progress of the drafting 
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of the treaty with Germany called upon President Wilson to postpone 
the formation of the League of Nations until the conclusion of the 
peace treaty; and a resolution has been proposed in the senate pro- 
viding that the covenant of the league be separated from the rest of 
the treaty. This desire for the separate consideration of the two 
. problems comes not only from those who are opposed to the league in 
any form, at least in any practicable form, but from those who feel 
that the league as at present constituted cannot accomplish the objects 
for which it is intended. 
On behalf of the decision to make the league and the conditions 
of peace mutually interdependent, it is urged that certain questions 
` bearing upon international reconstruction could only be settled rightly 
under the guardianship of the.league. Moreover, unless it was as- 
sumed that the old order of international rivalry and individual self- 
protection had passed away, it would be necessary to make concessions 
of strategie territory which would violate the principles of self-deter- 
. mination upon which the governments had pledged themselves to re- 
construct the map of Europe. At the same time certain provisions of 
an executory character which might require years for their fulfillment, , 
and certain other constructive provisions which were to be continuous 
in their operation, required the creation of permanent commissions to 
. see to their fulfillment. It was thought that the supervision of the 
work of these commissions by the league would do much to make it 
easier for the parties to the treaty to acquiesce in decisions which they 
might otherwise feel would work to their disadvantage. Moreover, it 
was felt that rivalries would inevitably be created by the assignment 
of the colonies of Germany to mandatory states unless provision were 
made that the mandatory state should exercise its duties of guardian- 
ship subject to the control of the league. 

As against these considerations it is urged first that A mutual in- 
terdependence of the league and the peace provisions makes it practi- 
cally impossible for the senate to exercise its constitutional function 
of advising and consenting to the making of treaties. Even with 
regard to the peace provisions it is clearly impossible for the senate 
to offer any serious amendments when such amendments would have 
to be concurred in by so large a body of contracting powers. The 
situation becomes acute when it is a question of enforcing upon the 
- senate the ratification of an agreement so important and so full of 
political complexities as is the covenant of-the League of Nations. 
While it is true that the negotiation of treaties has been by custom a 
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matter for executive action alone, at the same time it has always been 
possible for the senate in the case of treaties with a single nation to 
offer amendments without serious delay; and in the case of general 
conventions, such as those entered into at the Hague in 1907, it has 
been possible to make reservations on objectionable points. In the 
second place, when the details of the peace provisions became known 
to the public, many who believed in the ideal of a League of Nations, 
and who were ready to accept as a temporary compromise the original 
draft of February 14 and the amendments subsequently introduced, 
felt that certain items among the peace provisions, which appeared in- 
consistent with the principles to which the league stood committed, 
prejudiced the league from the start and rendered impossible the attain- 
ment of its purposes; for the peace provisions, following upon the 
creation of the league in Part I of the treaty, constituted as it were an 
example of what might be expected from the league, and, what was far 
more serious, represented the status quo which it appeared that the 
league, by Article X of its covenant, was pledged to maintain. It 
was one thing for the United States to depart from its traditional 
policy of avoiding entangling alliances with European powers where 
the interests of justice and world peace were clearly involved, and 
quite another thing for the United States to pledge its economic poli- 
cies and possibly its military forces to maintain a settlement which 
gave promise of being as unstable as the great peace treaties of the 
past. 


Reparation Provisions. For the purpose of critical analysis of the 
treaty with Germany we may depart from the order followed by the 
several sections of the treaty, and divide its provisions into those which 
bear upon the problems of reparation and securities, and those which 
are of a constructive character and are designed to lay the basis of a new 
international order. , 

Beginning with the provisions for reparation, Germany was required 
by the first draft of the treaty to pay within two years twenty billion 
marks in either gold, ships, or other specific forms of payment, and to 
repay to Belgium all sums borrowed by the latter from the Allies in 
consequence of the violation by Germany of the neutrality treaty of 
1839. In addition, an interallied reparation commission was created 
to determine the total amount which Germany should pay and to fix a 
schedule of payments running through a period of thirty years. The 
counter-proposals of the German delegates submitted on May 29 
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offered to pay a maximum sum of one hundred billion marks, twenty 
billion to be paid by May 1, 1926, and the balance in annual install- 
ments without interest. This offer was not accepted, but it was 
agreed that the reparation commission should finish its work of deter- 
mining the total amount within four months instead of the original 
limit of two years. The commission is also authorized to fix a definite 
sum to be paid instead of the indefinite compensation demanded in the 
original draft. The reparation commission will act as a sort of board of 
receivers for the German nation, and will see that priority is given to 
the claims of the creditors over the discharge of domestic loans. 

The question has been sharply discussed whether the bill of damages 
constitutes the levy of an indemnity as distinct from reparation for 
losses suffered. “No annexations and no punitive indemnities”’ was a 
principle frequently proclaimed as essential to a stable peace. As the 
“fourteen points” contained no other reference to reparation than that 
the occupied territory of Belgium and France should be “restored,” 
the allied governments submitted a memorandum during the armistice 
negotiations to the effect that by the above provision they understood 
that compensation would be made by Germany “for all damage done 
to the civilian population of the Allies and their property by the aggres- 
sion of Germany by land, by sea, and from the air.” The treaty sums 
up these damages under seven main categories, the fourth of which, 
covering damages represented by pensions and separation allowances 
capitalized at the signature of the treaty, has been criticized as an 
attempt to make the “damages” cover part of the “cost of the war.” 
But even admitting the latter item as properly included under “repa- 
ration,” the bill is such a heavy one that the German government, in 
the covering note attached ‘to its counter-proposals, regarded it, con- 
sidering the greatly diminished resources of the country, as reducing 
Germany to virtual wage-slavery. 

It is an old and well-recognized rule of international law which 
makes a people responsible for the acts of their government, even when 
that government is as little subject to the control of the people as was 
the executive branch of the German government in 1914. But though 
legal the rule is not under all circumstances a moral one, and distinc- 
tions in respect to guilt between the German people and their rulers 
were frequently made during the course of the war. In his address to 
Congress on April 2, 1917, asking that war be declared, President 
Wilson asserted that “we have no quarrel with the German people. 
We have no feeling towards them but one of sympathy and friendship. 


i 
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It was not upon their impulse that their government acted m entering 
this war.” The distinetion breaks down in the presence of the enor- 
mous bill for reparations. At the same time Premier Clemenceau,in his 
covering letter attached to the reply of the allied and associated powers 
to the German counter-proposals, repudiated the suggestion that the 
German revolution should lessen the responsibility of the people for 
what their rulers had done. ‘The German revolution,” he said, “was 
stayed until the German armies had been defeated in the field and all 
hope of profiting by a war of conquest had vanished. Throughout the 
war, as before the war, the German people and their representatives 
supported the war, voted the eredits, subscribed to the war loans, 
obeyed every order, however savage, of their Government. They 
shared the responsibility for the policy of their Government, for at 
any moment, had they willed it, they could have reversed it.” The 
logic is conclusive if we refuse to take into account the fact that, not 
only did the war shut off avenues of information with regard to the 
real causes of the conflict, but as a crisis in the nation’s history it ob- 
tained an emotional and unreasoning support from many thousands 
who would never have voted to begin it. It may also be said that 
even so docile a people as the Germans might have resisted more effec- 
tively the domination of their military caste had not the whole inter- 
national system of the decades before 1914 been based upon the rivalry 
of opposing imperialistic policies, so as to deceive even right-minded 
persons into accepting as a war of self-defense what was in reality a 
war of aggression. 

In addition to reparation in the form of payments of money, Ger- 
many is required by the treaty to replace, ton for ton and class for class, 
all merchant ships and fishing boats lost or damaged owing to the war, 
partly by the immediate cession of much of her own merchant and 
fishing fleet, and partly by the construction of new vessels during a 
period of five years. Further provisions for reparation consist in an 
elaborate array of restrictions imposed upon German trade. German 
customs duties are regulated to prevent discrimination against the 
trade of the allied and associated powers, shipping privileges in German 
ports are secured to them, and unfair German trade practices are pro- 
hibited. A large number of international conventions to which Ger- 
many was a party are to be renewed, and special treaties with indi- 
vidual members of the allied and associated nations may be renewed 
upon giving notice. German property in the territories of the Allies 
may be liquidated as compensation for property of their citizens not 
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restored or paid for by Germany; and provisions are laid down for the ` 
cancelation or renewal of contracts between citizens of the allied and 
associated nations and German citizens. 

In the counter-proposals to the original draft of the treaty, Germany. 
protested against the surrender of her merchant fleet, and offered as an 
‚alternative “to put her entire merchant tonnage into a pool of the 
world’s shipping, to place at the disposal of her enemies a part of her 
freight space as part payment on reparation, and to build for them for a 
series of years in German yards an amount of tonnage exceeding their 
demands.” Germany likewise proposed a general revival of all multi- 
lateral and bilateral treaties as well as the reciprocal establishment of 
consular relations. But neither suggestion was agreed to. It was, 
however, promised by the allied and associated powers in their reply 
to the counter-proposals that they would not withhold the commercial 
facilities necessary to the resumption of German industries, but would 
to the extent of their abilities afford facilities for food supplies, raw 
materials, and overseas transport. 

The original draft of the treaty called for the surrender by Germany 
of the coal mines of the Saar Basin as compensation for the destruction 
of coal mines in northern France. In order that this might not involve 
a cession of territory contrary to the principle of self-determination, 
the treaty provided that the territory should be governed by a com- 
mission appointed by the League of Nations, which was to administer 
the country under the conditions prescribed by the treaty. After 
fifteen years a plebiscite was to be held by communes to ascertain the 
desire of the population whether it should continue under the existing 
control of the league or be united to France or to Germany. This 
provision at once provoked the sharpest criticism in the liberal press as 
being a disguised violation of the principle of self-determination, and 
as unwisely offering a strong temptation to the rival powers to carry 
on propaganda which would be a menace to the cause of peace. 

In the German counter-proposals, it was complained that “the purely 
German district of the Saar must be detached from our empire, and the 
. way must be paved for its subsequent annexation to France, although 
we owe her debts in coal only, not in men.” Asan alternative Ger- 
many proposed to deliver annually for the first five years twenty million 
tons of coal, and for the succeeding five years eight million. Thereply 
of the allied and associated powers, in rejecting the proposed alter- 
native, affirmed that they sought “to impose for the destruction of the 
mines in northern France a form of reparation which by its exceptional 
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näture will for a limited period be a definite and visible symbol,” and 
at the same time to make doubly sure that France would have the 
necessary supplies for the restoration of her industries. The final 
draft makes no substantial changes in the original. 

As an item of reparation in the form of bringing particular offenders 
to Justice, the treaty makes provision for the trial of the former Kaiser 
and of persons accused of committing acts in violation of the laws of 
war. In the case of the Kaiser the indictment is “for a supreme offense 
against international morality and the sanctity of treaties.” The 
earlier plan of a criminal indictment was abandoned owing to the 
obvious difficulty of making out a legal case. Neither was the making 
of war a crime at international law as it stood in 1914, nor were the 
more general policies pursued by the German government, however 
shocking to the moral sense, in contravention of such clearly defined 
rules as must constitute one of the elements of a crime. On the other 
hand, in the case both of private soldiers and of officers, there exist 
documents to prove violations of the definite and time-honored laws of 
war, such as forbid, for example, the maltreatment of noncombatants. 
Here the treaty requires that the offenders be delivered up to be tried 
by military tribunals under military law. The German counter- 
proposals asked that the inquiry into the responsibility for the war 
and culpable acts in its conduct be conducted by an impartial neutral 
commission having the right to investigate on its own responsibility the 
archives of all thej belligerent countries and all the persons who took 
an important part in the war. In reply the allied and associated 
powers rehearsed the part played by Germany in bringing on the war, 
and asserted that they could not intrust the trial of the persons respon- 
sible to those who had: been their accomplices; but that since almost 
the whole world had banded together to check Germany the tribunals 
established would present the deliberate judgment of the greater part 
of the civilized world. 


Security Provisions. The provisions adopted in the form of securi- 
ties against future misconduct on the part of Germany include the 
demobilization of the German army and its limitation to a permanent 
strength not exceeding 4000 officers and 100,000 men (an additional 
temporary force of 100,000 being permitted by an amendment to the 
original draft); the closing of all factories for the manufacture of arms 
and munitions of war except those specificially mentioned; the aboli- 
tion of conscription and the adoption of a period of enlistment suff- 
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ciently long to prevent the training of any large number of troops by 
successive replacements; the dismantling of all fortresses situated within 
a neutral zone fifty kilometers east of the Rhine, as well as those along 
the Baltic, within a period of six months, and those in occupied terri- 
tory when ordered by the allied high command; the demobilization of 
the navy and its limitation to a small force of thirty-six ships of various 
sizes; and the surrender of all other war vessels, and of all airships 
except a small number to be used in searching for submarine mines. 
The occupation of the territory west of the Rhine is to be continued 
for a period of fifteen years; but this occupation is more in the nature 
of a general guaranty for the execution of the treaty than a means of 
protection against future attack; and provision is made for the retire- 
‘ment of the armies of occupation from certain areas after periods of 
five and ten years if the conditions of the treaty are faithfully carried 
out. The civil administration of the occupied territory is to remain 
in the hands of the German authorities under German law, but its 
activities shall be subject to the control of an interallied Rhineland high 
commission, consisting of representatives of Belgium, France, Great 
Britain, and the United States, who may, whenever they think it neces- 
sary, declare a state of siege in any part or all of the territory concerned. 


Constructive Provisions. As observed above, itis important to distin- 
guish between those provisions of the treaty which bear upon the problem 
of reparation for wrong done and security against the recurrence of ag- 
gression, and those of a constructive character which seek to correct 
conditions which have long been an obstacle to the peace of Europe. 
While the peace conferences of the past have been chiefly preoccupied 
with the problem of imposing terms upon the defeated enemy and 
obtaining such a division of the spoils as would disturb as little as 
possible the existing balance of power, the present conference has con- 
sciously sought not only to check designs of national aggrandizement, 
but to subordinate even the just demands for reparation and securi- 
ties to a new international system based upon the self-determination 
of nationalities and the principle of a coöperative community as against 
competing alliances and individual rival states. 

In the first place numerous readjustments of territorial boundaries 
have been made to satisfy the aspirations of national groups. Fore- 
most among these readjustments is the cession of Alsace-Lorraine to 
France “to redress the wrong done by Germany in 1871 both to the 
rights of France and to the wishes of the population of Alsace and Lor- 
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raine.” The treaty assumes that it is the desire of the two provinces 
to be reunited to France, and in consequence no provision is made for 
a popular vote of the inhabitants. The German counter-proposals 
conceded the loss of sovereignty but asked for a plebiscite. The reply of 
the conference stressed the point of reparation for the act of spoliation 
in 1871, and asserted that the present as well as the past will of the 
inhabitants had been amply attested on many occasions. It is to be 
noted that, contrary to the case in other transfers of territory, no por- 
tion of the public debt of Germany attaches to the two provinces and 
no payment is to be made by France for public property of the ceding 
state. 

The small neutral state of Moresnet lying on the borders of Prussia 
and Belgium is ceded by Germany to Belgium. This district, which 
is of importance because of the zinc mines under its mountain, was 
placed in 1817 under the joint government of Prussia and Holland 
(to whose rights Belgium succeeded); but in recent years the joint 
condominium has given rise to frequent disputes. The wishes of the 
inhabitants may be inferred from a request made in 1897, when the 
situation of Moresnet was being discussed in the Reichstag, that they 
be allowed to remain in their neutral condition or else be incorporated 
into Belgium. With Moresnet goes the diminutive district of Prussian 
Moresnet just over the border, the communal woods of which are 
awarded to Belgium in partial compensation for the destruction of 
Belgian forests. The diminutive districts of Eupen and Malmedy are 
likewise ceded to Belgium, subject to a right on the part of their inhab- 
itants to protest against the change of sovereignty, the final decision 
resting with the League of Nations. The German counter-proposals 
assert that there are not sufficient guarantees that the plebiscite, taken 
after the transfer, will be independent. The reply of the conference 
recites the separation of the districts from Belgium in 1814 without 
consideration of the people, as well as the fact that the districts have 
been made a basis for German militarism by the construction of the 
great camp at Elsenborn and of various strategic railways directed 
against Belgium. 

A new boundary line between Germany and Denmark is to be fixed 
on the principle of self-determination. The original draft of the treaty 
drew a line from the mouth of the Schleiriver to the mouth of the Eider, 
marking off the duchy of Schleswig, which (together with the purely 
German duchy of Holstein) was taken from Denmark by Prussia in 
1866. Within this territory an international commission was to super- 
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vise a plebiscite arranged in three zones. The object of the zone sys- 
tem of voting was to make it possible to secure a new frontier which 
would actually accord with the wishes of the population, not one which 
might include within either Germany or Denmark a large minority 
opposed to the decision of the majority. The Danish press promptly 
objected to the proposed plebiscites on the ground that there was 
reason to fear that many Germans might vote to be incorporated into 
Denmark to escape the burden of taxation to which their country 
would be subjected, and that they would be undesirable citizens of 
Denmark. The German counter-proposals conceded the transfer of 
the “preponderantly Danish districts’ on the basis of a plebiscite. 
The reply of the conference, after referring to the promise of Prussia 
to hold a plebiscite in northern Schleswig after its seizure in 1864, 
agreed, as a substitute for the original provisions, that the two 
northerly zones be evacuated by the Germans and that the residents 
of each of these zones should be free to choose the sovereignty under 
which they preferred to continue, leaving the southern part of Schleswig 
with Germany. 

The cession by Germany to Japan of the rights of Germany in the 
Shantung peninsula is at variance with the principle of self-determina- 
tion and must be accounted for on political grounds., Not only does 
Kiao-Chau go to Japan, but all German rights in the railroad from 
Tsing-tao to Tsinan-fu, including all facilities and mining rights and 
rights of exploitation, pass equally to Japan. It appears that, early 
in 1917, secret treaties were entered into between Great Britain, France, 
Italy, and Russia on the one hand and Japan on the other, by which 
it was agreed that Japan should be supported in her claims to the 
province of Shantung and be given all of the German islands north of 
the equator. These treaties were described as the price paid to Japan 
for allowing China to enter the war. The Japanese government has 
publicly promised to return the territory to China later; but as the 
promise is not upon a contractual basis; and the transfer may be at- 
tended by conditions unacceptable to China, the government of China 
was not satisfied and instructed its delegates not to sign the peace 
treaty with the above provisions included. Apart from the arrange- 
ments regarding Shantung, the treaty provides that Germany shall 
renounce in favor of China all benefits and privileges acquired by 
Germany by the final Boxer protocol, as well as the indemnities accru- 
ing subsequently to the entrance of China into the war. In addition, 
the German concessions at Tientsin and Hankow, together with the 
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public property situated therein, are ceded directly to China; and 
China on her part declares her intention of opening the said areas to 
international residence and trade. As an item of reparation to China 
for a past offense, Germany is required to return to China the astro- 
nomical instruments carried away by her troops in 1900-01. 
Probably the most important constructive work of the treaty is the 
creation of two new states on the basis of the principle of self-deter-. 
mination. Germany recognizes the complete independence of the 
Czechoslovak state, including the autonomous territory of the Ru- 
thenians south of the Carpathian mountains. The frontiers of” the 
new state on the northwest, where they are contiguous to Germany, 
follow the frontier of Bohemia in 1914. On this latter point there is 
question whether a boundary line could not have been drawn so as to 
exclude the German portions of Bohemia. It is estimated that Bo- 
hemia contains a German minority as large as thirty-three per cent, 
and a minority which contains a large proportion of the more pros- 
perous business elements of the state. The counter-proposals de- 
manded the right of self-determination for this body of Germans. By 
the treaty with Austria the frontier of the new state on the southeast. 
follows the former administrative boundaries separating Bohemia and 
Moravia from Upper and Lower Austria, subject to minor rectifica- 
tions in the regions of Gmiind and Feldsberg and along the river Morava 
(March). Austria likewise recognizes theindependence of the Czecho-. 
slovak state; and Czechoslovakia on its part agrees to embody in a 
treaty with the principal allied and associated powers such provisions 
as may be deemed necessary to protect racial, linguistic or religious: 
minorities and to assure freedom of transit and equitable treatment 
for the commerce of other nations. 
The creation of an independent Polish state was a more difficult 
problem, owing to the fact that the Poland of the eighteenth century; 
had been partitioned among three of the great powers, and that.the: 
Poland of 1774 was not a coherent national unit but contained within: 
itself numerous subject nationalities. On the part of Germany the 
original draft of the treaty provided for the cession of a part of Upper. 
Silesia, most of Posen, and the province of West Prussia on the left. 
bank of the Vistula; and since these districts would include many who 
were not Poles, special provision was made for the protection ofracial,. 
linguistic, or religious minorities. Owing to the irregularity .of the, 
racial boundary line between Poland and East Prussia, it was provided, 
that two distinct plebiscites should be taken in that section. The 
northeastern corner of East Prussia around Memel was to be ceded by.: 
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Germany to the associated powers, subject to their subsequent dis- 
position of the territory. The port of Danzig and the district immedi- 
ately about it was to be constituted into a “free city” under the guar- 
anty of the League of Nations, and was to be governed by a high 
commissioner appointed by the league and by the president of Danzig, 
in agreement with the duly appointed representatives of the city. 
Provision was made that the city should be included within the Polish 
‘customs frontiers, without, however, interfering with the free area in 
the port; and Poland was to be insured the free use of the city’s water- 
ways, docks, and other port facilities, together with the control and 
administration of the Vistula river. 

In the German counter-proposals a protest was made against the 
cession.of West Prussia, “which is preponderantly German,” and of 
Pomerania and Pomerania-Danzig, “which is German to the core,” 
and against the amputation of East Prussia from the body of the state 
and the loss of Memel, “which is purely German,” and against the loss 
of Upper Silesia “although it has been in close political connection 
with Germany for more than 750 years, is instinct with German life, 
and forms the very foundation of industrial life throughout East Ger- 
many.” The reply of the conference stated that in respect to West 
Prussia and Posen the treaty did not restore the original boundaries of 
Poland, which the “strict law of historic retribution” might have 
justified, but left to Germany those districts in which there was an 
undisputed German predominance contiguous to Germany. Modifi- 
cations were, however, made in detail, and the historical frontier 
between Pomerania and West Prussia was restored. With regard to 
Danzig the reply explained that as the population was predominantly 
German it had not been incorporated into Poland, but that it was es- 
sential that there should be a close connection between the city and 
Poland, so that the sole seaport available to Poland might be kept free 
from all foreign domination. The reply admitted that the city of 
Memel itself was in large part German, but stated that the district as a 
whole had always been Lithuanian. A concession was made with 
regard to Upper Silesia by the provision that the territory should be 
immediately ceded to Poland, but that a plebiscite should be held to 
-determine the wishes of the population. Upper Silesia was not for- 
merly part of the kingdom of Poland, but, the reply stated, its popula- 
tion was Polish in origin and speech; whether Polish in sentiment the 
plebiscite is to determine. 

In the treaty with Austria provision is made for the creation of a new 
Serb-CroatSlovene state, the independence of which Austria recog- 


NOTES ON INTERNATIONAL AFFAIRS 481 


nizes. As in the case of Czechoslovakia, the new state agrees on its 
part to enter into a treaty for the protection of minorities and for 
freedom of transport. 

The disposition of the German colonies is provided for in two sepa- 
rate parts of the treaty. As a first step Germany renounces in favor 
of the allied and associated powers her overseas possessions with all 
rights of sovereignty and titles to movable and immovable property 
therein. The constitution of the League of Nations then comes into 
operation with its provisions for the administration of the colonies by 
a mandatory state. The colonies in Central Africa are to be admin- 
istered by the mandatory under a separate form of government under 
conditions approved by the league, by which equal opportunities for 
trade will be allowed to all members of the league and certain abuses, 
such as the trade in slaves, arms and liquor, will be prohibited. The 
colonies in Southwest Africa and in the South Pacific Islands are to be 
administered under the laws of the mandatory state as integral por- 
tions of its territory; but in both cases the mandatory state is to render 
an annual report to the league in reference to the territory committed 
to its charge. The German counter-proposals insisted that the col- 
onies be restored to Germany, who would administer them as man- 
datory in accordance with the provisions of the league. The reply of 
the conference stated that no concessions could be made in regard to 
the former German colonies, on the ground that the German leaders 
themselves had admitted the abuses attending German colonial admin- 
istration, and the allied and associated governments could not “again 
abandon 18,000,000 or 14,000,000 persons to a fate from which the war 
has delivered them.” At the same time the reply points out that the 
loss of the colonies will not hinder Germany’s normal economic develop- 
ment, since Germany’s exports to and imports from her colonies con- 
stituted an insignificant part of her foreign trade. 

A number of constructive provisions in regard to international trans- 
portation are included in the treaty, but it was thought necessary to 
limit their application to the grant of easements in favor of the allied 
and associated governments on German railways and waterways and 
in German ports, instead of extending them to the. mutual intercourse 
of all members of the league. Ships of the allied and associated powers 
shall enjoy for a period of five years the same rights in German ports 
as German vessels, and the privilege may be enjoyed after that period 
on condition of reciprocity. Freedom of transit must be granted by 
Germany through her territories by rail or water to the persons, goods, 
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ships, carriages and mails from or to any of the allied or associated 
powers. Czechoslovakia is to have access to the sea by means of 
special transportation rights north and south. To the north, Germany 
is to lease to Czechoslovakia spaces in the ports of Hamburg and Stet- 
tin, while to the south the new state is to have the right to run its own 
through trains to Fiume and Trieste. Belgium is to be permitted to 
build a deep-draft canal from the Rhine to the Meuse within twenty- 
five years if she so desires. At the same time the German railway 
system is to be reorganized so as to secure through communication 
across its territory. Aircraft of the allied and associated powers are 
to have full liberty of passage over and landing on German territory, 
and equal treatment with the most favored nation planes as to internal 
commercial traffic in Germany. 

Further constructive measures consist in the internationalization of 
the Kiel Canal and of the navigable German rivers. The Kiel Canal, 

| previously open on the sufferance of Germany, is to remain open and 

; free to the ships of war and of commerce of all nations on terms of abso- 

‚ lute equality, and thus comes within the conditions already laid down 
for the use of the Suez and Panama canals. The Rhine and the Moselle 
had already been internationalized by the Congress of Vienna in 1815, 
and provision is merely made for a change in the central commission 
regulating the navigation of the two rivers. The European Danube 
commission, created in 1856, is continued, and a new commission is 
created for the Upper Danube. The Elbe, the Oder, the Ultaya, and 
the Niemen are declared international, and are placed under special 
commissions composed of representatives of the riparian and other 
states. Czechoslovakia is thus insured a waterway to the North Sea 
and to the Baltic, and Poland an outlet on the northeast as well as 
along the Vistula; while Czechoslovakia, Serbia and Rumania are 
given special protection in the navigation of the Danube. 

As against these arrangements of the original as well as the final 
draft of the treaty, Germany argued in her counter-proposals that they 
constituted an infringement,of her sovereignty so long as they were not 
reciprocal, and that the third of the “fourteen points” had called for 
the establishment of an equality of trade conditions among all the 
nations consenting to the peace. The reply of the conference states i 
that the principles announced by President Wilson would be brought / 
into effect when the world returned to normal conditions, but that ini 
the meantime a transitory régime was essential to save certain allied: \ 
states from a position of economic inferiority because of the ravaging 
of their territories and the contrasting conditions of German industry. 
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The treaty makes provision for an ultimate grant of reciprocity after 
five years, unless the League of Nations decides to prolong the period. 
It is clear that the whole subject of economic rights of way, involving 
the use of railways and waterways, freight rates, freight facilities, 
through traffic, the use of ports and port dues, must of necessity be 
regulated by the league if one of the chief sources of international 
rivalry and bitterness is to be removed. 

The last of the important constructive provisions of the treaty deals 
with the problem of an international labor organization. The problem 
is in reality not an international one, in the sense of dealing with the 
relations between nations, but a universal national problem the solu- 
tion of which will in the mind of the conference be furthered by a per- 
manent international organization in the form of an annual labor con- 
ference and an international labor office. Nine principles of labor 
conditions are set forth in the treaty, and they represent in general 
the standards of labor conditions’ advocated in recent years by the 
American Federation of Labor. The section of the treaty dealing with 
labor brought forth from Germany the demand that a labor conference 
should meet immediately at Versailles, on the ground that the final 
decision in questions of labor and labor protection belonged to the 
workers themselves. Moreover, the German note argued, the annual 
conference provided for in the treaty disregarded the demands made 
by the international trade-union conference at Berne, held in February, 
1919, in that the representation accorded to the workers gave them but 
one-quarter of the total votes of the conference instead of the one-half 
provided for at Berne, and also in that the conference at Berne pro- 
vided for the adoption of international laws which ipso facto would 
have the effect of national laws in the several states, whereas the treaty 
only provided for the adoption of “recommendations” by the labor 
conference which the governments might or might not decide to con- 
vert into laws. Premier Clemenceau replied that the allied and asso- 
ciated powers believed that labor legislation should be adopted by 
representatives of the whole community, and that the views and inter- 
ests of governments were not necessarily antagonistic to those of labor. 
Moreover, while the conference did not consider that international 
labor laws could at present be made operative merely by resolutions 
passed at conferences, it had adopted a resolution that the labor organ- 
ization should be given the power, as soon as possible, to pass resolu- 
tions possessing the force of international law. . Also, the Washington 
conference, meeting in October, 1919, would be asked to admit German 
representatives immediately thereafter to full membership. 


NEWS AND NOTES 
PERSONAL AND MISCELLANEOUS 
EDITED BY FREDERIC A. OGG 
University of Wisconsin 


The eommittee on program for the annual meeting of the American 
Political Science Association to be held at Cleveland, December 29-31, 
is as follows: W. F. Willoughby, Institute for Government Research, 
.Washington, D. C., chairman; F. W. Coker, Ohio State University; 
A. R. Hatton, Cleveland, Ohio; John A. Fairlie, University of Illinois; 
and Frederic A. Ogg, University of Wisconsin. Communications con- 
cerning the program should be addressed to the chairman. Sessions 
are being planned on state constitutions, national administration, 
and political conditions in Europe and the Far East; and there will 
be joint meetings with the American Historical Association and the 
National Municipal League. 


Dr. John J. Halsey, professor of political and social science at Lake 
Forest College since 1878, died on May 29. 


Dr. Raymond Moley, assistant professor of political science in West- 
ern Reserve University, has been appointed associate professor of po-. 
litical science and director of the bureau of research in government at 
the University of Minnesota. Professor Moley has also been engaged 
by the trustees of the Cleveland Foundation to complete during the 
present summer the recreational survey started two years ago and dis- 
continued on account of the war. 


Dr. R. E. Cushman, of the University of Illinois, has been appointed 
associate professor of political science at the University of Minne- 
sota. He will have charge of the work in constitutional law and 
labor legislation. He gave courses at Columbia University this 
summer on social legislation and state government. 


Mr. Albert J. Lobb has been appointed instructor in political 
science at the University of Minnesota. He will give courses on 
elementary and business law. 
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Professor J. M. Mathews, of the University of Illinois, gave courses 
on national and state government in the summer school of the Johns 
Hopkins University. He will be on leave of absence during the com- 
ing academic year. 


Mr. Albert H. Washburn, of Middleborough, Mass., has been ap- 
pointed professor of political science at Dartmouth College; where he 
lectured on international law during the spring term. As a practicing 
attorney, Mr. Washburn has made a specialty of customs cases. He 
is now the president of the Customs Bar Association. 


Dr. Wiliam A. Robinson, associate professor of political science at 
Washington University, St. Louis, has resigned to accept a professor- 
ship of political science at Dartmouth College. 


Mr. Leonard D. White has been promoted from an instructorship 
to an assistant professorship in political science at Dartmouth College. 


Dr. L. S. Rowe, head of the political science department at the Uni- 
versity of Pennsylvania, returns to the university in September after 
two years of service as assistant secretary of the treasury at Washington. 


Dr. Clyde L. King, assistant professor of political science at the 
University of Pennsylvania, will also resume his academic duties in 
the autumn. He has been engaged during the war in handling prob- 
lems of milk supply and distribution for the United States and Penn- 
sylvania food administrations. 


Professor J. H. Hollander, of Johns Hopkins University, delivered 
the Weil lectures on American citizenship at the University of North 
Carolina, May 5-7, on the general subject ‘American Citizenship and 
Economic Welfare.” 


Professor Edgar Dawson, of Hunter College, has been appointed to 
represent the American Political Science Association, and also the 
National Municipal League, on a National Committee for Teaching 
Citizenship of which Dean Thomas M. Balliet of the School of Peda- 
gogy of New York University is chairman. 
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Mr. W. F. Dodd, after a year’s service with the war department, is 
in charge of colleeting and preparing data for the constitutional con- 
vention to be held in Illinois in 1920. He has resigned from the 
University of Chicago. 


Dr. N. A. N. Cleves, who has been with the war trade board during 
the past year, has been elected assistant professor of history and 
political seience in the University of Arkansas. 


Dr. Frederick A. Cleveland has been appointed the first professor 
of United States citizenship at Boston University, under the George A. 
Maxwell endowment. f 


Professor A. R. Hatton has resigned his position at Western Reserve 
University and will devote his time to the work of the National Short 
Ballot Association and to expert service in connection with the framing 
and revision of city charters. 


Dr. Stanley K. Hornbeck, associate professor of political science at 
the University of Wisconsin, has accepted a professorship of political 
science at the University of Nebraska. Dr. Hornbeck has been on 
leave of absence from Wisconsin for two years, and during the past six 
months has served as an expert on oriental affairs at the Peace 
Conference. ; 


Dr. W. R. Carpenter, formerly an instructor in political science at 
the University of Wisconsin, has been appointed to an instructorship 
in international law in New York University. 


Professor David P. Barrows, first vice-president of the American Po- 
litical Science Association, has resumed his work at the University of 
California after two years of absence in war service. . 


Professor Lindsay Rogers, of the University of Virginia, gave 
‘courses on politics in the summer session of Columbia University. 


Mr. W. D. -Arant has been appointed instructor in political science 
at the University of Virginia, and Mr. F. M. Davies has been made 
instructor in political science and economics. 
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Dr. Harrison C. Dale, professor of political seience at the University 
of Wyoming, has been designated by Governor Carey to make a survey 
of the state institutions with a view to the installation of the recently 
adopted state budget system. The Wyoming budget law is modeled on 
the Virginia statute. 


Mr. Clinton Rogers Woodruff, of Philadelphia, who has served as 
secretary of the National Municipal League since the organization was 
formed in 1894, has signified his intention to retire from the office dur- 
ing the current year. 


A nation-wide celebration of the “birthday” of the federal Constitu- 
_ tion is planned by the National Security League. Dr. David Jayne 
Hill is chairman of the committee having the arrangements in hand. 


Dartmouth College has instituted a half-year course on the problems 
of citizenship which all freshmen will be required to take. One member 
of the faculty will give his entire time to this course, and aid will be 
rendered by representatives of the departments of history, political 
science, economics and sociology. It may be added that a half-year 
scientific course dealing with evolution is to be similarly required. 


Special courses have been instituted at the University of Minnesota 
preparatory to the diplomatic and consular service, to state and federal 
administration, and to municipal administration and engineering. 


By an act approved March 1, 1919, the Indiana bureau of legislative 
information, which was dis-established by a rider to an appropriation 
bill in 1917, was reéstablished as the legislative reference bureau. The 
new bureau began active operation on April 1. Its duties are to main- 
tain a special legislative reference library; to operate a bill-drafting 
department; to collect, systematize, and tabulate agricultural and 
economic statistics; and to edit and distribute the Indiana Year Book, 
which contains the official state reports. The board having charge 
of the bureau is composed of the state librarian and the presidents of 
Indiana and Purdue universities. 


After a year’s suspension on account of war conditions, the Harris 
prizes in political science have been revived. Two prizes will be 
offered in 1920, a first prize of one hundred and fifty dollars and a 
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second prize of one hundred dollars, for the best essay submitted by an 
undergraduate of any college or university of Indiana, Illinois, Michi- 
gan, Wisconsin, Minnesota, and Iowa. The subject must be selected 
from an extensive list prepared by a committee of representatives of 
the political science departments of eight middle western universities. 
Information may be obtained by addressing Professor N. D. Harris, 
Northwestern University, Evanston, Illinois. 


The American Philosophical Society has announced that the Henry 
M. Phillips prize of two thousand dollars will be awarded in 1920 for 
the best essay submitted by any person on the subject “The control of 
the foreign relations of the United States; the relative rights, duties, 
and responsibilities of the president, the senate, the house of repre- . 
sentatives, and the judiciary, in theory and in practice.” The com- 
mittee in charge consists of Professor John Bassett Moore, Hon. David 
Jayne Hill, ex-Governor Simeon E. Baldwin, John Cadwalader, W. W. 
Keen, and William B. Scott. Essays may be written in any language, 
but if not in English they must be accompanied by an English 
translation. 


The Norwegian Nobel Institute, at Christiania, announces an inter- 
national prize essay contest on the following subject: ‘‘The history of 
the free trade movement in the nineteenth century, and the bearings of 
this movement on international peace.” Essays may be submitted in 
English, French, German, or any of the Scandinavian languages. The 
author of the successful essay will receive the sum of five thousand 
Norwegian crowns, the monograph becoming the property of the Insti- 
tute. Essays, bearing an epigraph and accompanied with a sealed en- 
velope containing the name of the author, must be sent to the Norwegian 
Nobel Institute, 19 Drammensvei, Christiania, before July 1, 1922. 


At the annual meeting of the Civil Service Reform League, held at 
Philadelphia in April, advanced ground was taken in favor of a general 
reformation of the government service, involving the development of 
the Civil Service Commission into a full-fledged employment depart- 
ment. Under a recent act of Congress, a special commission on the 
reclassification of the civil service is now at work in Washington. The 
primary task of this body is to standardize positions and pay and to 
introduce service ratings in the various departments. 


NEWS AND NOTES 489 


The national conference on “ The New International Obligations of 
the United States under the proposed League of Nations Covenant,” 
held at Columbia University June 5 as the semi-annual meeting of the 
Academy of Political Science, was attended by over 1200 persons and 
brought out a searching and illuminating diseussion of the prominent 
features of the Covenant. Dwight W. Morrow, who was adviser to the 
allied maritime transport conference, explained the difficulties and the 
significant results of methods worked out in international coöperation 
during the war and argued that what is needed is not a world police 
force to maintain peace, but rather just the thing that the covenant 
proposes, i.e., an international organization for conference and unani- 
mous agreement, as a direct and continuous outgrowth of the Hague 
Conference and the international bodies which proved so ea as a 
means of international coöperation during the war. 

Senator Key Pittman, of the foreign relations committee, de- 
fended the covenant as a necessary measure of international coöp- 
eration on the part of the United States to prevent war and the evils of 
militarism and to guarantee a great nationalism for us as well as the 
national independence of every subservient race and people. 

Mr. George Wharton Pepper subjected the proposed covenant to a 
searching analysis and maintained that it is not based on the prin- 
ciple of diplomatic conference and unanimous consent, but is a 
dangerous delegation of sovereignty to an international body with 
power to determine its own jurisdiction and to coerce any member state 
which finds itself in the minority on a vote of seven to two in the 
Executive Council. 

Congressman Herbert C. Pell, Jr. and Arthur K. Kuhn, secretary and 
counsel for the peace conference committee of the League to Enforce 
Peace, defended the covenant, the latter arguing that proportional 
representation, both of states and national minorities, is necessary under 
the League of Nations to secure the dominant principle of the foreign 
policy of the United States, which is the protection of the weak against 
aggression by the strong. 

The important economic factors in the covenant, especially interna- 
‘tional labor standards, were discussed by former Attorney-General 
George W. Wickersham, former Ambassador Abram I. Elkus, Dr. John - 
B. Andrews of the American Association for Labor Legislation, and’ 
Mr. W. H. Swift, representing the National Child Labor Committee. 
The mandatory system was discussed by Alpheus H. Snow, of Wash- 
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ington, D.C. Papers on international financial problems and on 
problems of administration were presented by William P. Malburn, 
chief national bank examiner, and M. W. Harrison, secretary of the 
savings bank section of the American Bankers Association. The com- 
plete proceedings of the conference will be published in a volume of the 
Proceedings of the Academy of Political Science. 


BOOK REVIEWS 
EDITED BY W. B. MUNRO 


Harvard University 


Authority in the Modern State. By Haroın J. Laskı, of the 
Department of History in Harvard University. (New Haven: 
Yale University Press; London: Humphrey Milford, Oxford 
University Press. Pp. '398.) 


This volume is the first work published on the Theodore L. Glas- 
gow Memorial Publication Fund, an anonymous gift to Yale University 
in memory of Sub-Lieutenant Theodore L. Glasgow of the British 
Royal Naval Air Service, who was killed in action on the Ypres front. 

Mr. Laski has already won for himself a preäminent place among 
students of political theory. His study of de Maistre, his essay on 
“The Problem of Sovereignty,” and his various review articles are all 
marked by a singular depth of penetration into the realities of po- 
litical phenomena, by an ability for unerring criticism of the weaknesses 
and limitations of accepted doctrines, and by an unusual degree of con- 
structive originality and suggestiveness. The volume under review de- 
velops in somewhat broader fashion the thesis of the earlier work on 
“The Problem of Sovereignty.” The first chapter deals with the gen- 
eral problem of the authority of the modern state. The state is viewed 
as only one of the innumerable group-units possessing corporate per- 
sonality. Its raison d'être lies in its ability to contribute to the needs 
of the individuals who compose it. It is essentially a public service 
corporation. It possesses no sacrosanct character; it is not an end in 
itself. The juristic doctrine which clothes it with sovereignty is a 
fiction. In last analysis, the action and the power of the state are 
identical with the action and power of the persons, assemblies, or classes 
within it who actually rule. Obedience to the state rests, like obedi- 
ence to the mandates of any other corporate group, ultimately upon 
the response of the individual conscience. In case of conflict be- 
-tween the claims of the state and those of other corporate bodies, even 
though its demands be fortified by the sanction of popular majorities, 
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the individual conscience may rightfully acknowledge allegiance to the 
nonpolitical group. These other corporate bodies have rights which are 
entirely independent of any grant or derivation from the state. The 
state denies such rights at its peril. The doctrine of sovereignty, in 
excluding the voice of conscience and denying the rights of other group- 
units, reveals itself as essentially sundered from the fundamental facts 
and realities of social life. 

Evidence in support of these general theoretical postulates is 
drawn from French sources. Historical studies of the theories of Bonald 
and his two modern disciples Brunetiére and Bourget, of Lamennais 
and of Royer-Collard constitute more than half of the work, in the 
course of which the political ideas of the period of the French Restora- 
tion are rather fully elucidated. It is a period from which we do not 
expect to draw much inspiration and it has, in consequence, been too 
often neglected. The traditionalism of the ultramontanes, the liberal 
revolt of Lamennais against the excessive authoritarianism of the papal 
power, and the moderate and balanced constitutionalism of Royer- 
Collard are all drawn into contribution. 

The last chapter is devoted to administrative syndicalism in France 
and, in the opinion of the reviewer, is the most interesting and suggestive 
portion of the work. The demand by the members of the French 
. civil service for the complete rights of association and collective action, 
ineluding the right to strike, is one of the most significant political 
movements of recent years. The government employees insist that 
their relation to the government is contractual and similar in every 
respect to that obtaining between employees and employer in private 
industry. They recognize an allegiance to their association, within its 
rightful sphere, as authoritative as that due to the state; and maintain 
that in their corporate capacity they possess rights which the state 
may not infringe. ` 

On the other side, the position of the government is that employees 
are agents of the sovereign state and that resistance to its will or 
disobedience to its orders is an impeachment of its sovereignty and, 
therefore, not to be tolerated: In practice the government has been 
forced to recognize the right of association on the part of the civil 
employees, and, though the right to strike has always been denied, 
the great postal strike demonstrated the impossibility of the govern- 
ment enforcing its view, thus revealing the hiatus between the ac- 
cepted theory of state sovereignty and the facts of political life. © A- 
breach in the bulwarks of state sovereignty is likewise being gradually 
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made by the administrative jurisdiction of the council of state which, 
from being a mere auxiliary agency of. the executive, is coming to 
exercise an increasingly restrictive control upon its arbitrary acts. 

The problem of sovereignty in the modern state is a fundamental 
one. Must there not be an ultimate source of authority, or what 
amounts to the same thing, an ultimate source of control? How, it 
may be asked, are conflicts between opposing groups to be adjusted 
except upon the basis of the supreme will of the state? It is in afford- 
ing an answer to this question that Mr. Laski is perhaps least con- 
vincing. The reader is left in some uncertainty as to just how he 
would organize a government that would give expression to the rights 
of groups. Who is to determine what are and what are not to be 
respected as such? Or are we to return to the medieval chaos in which 
there was no final arbiter, when emperor and pope, king, feudal baron 
and free city each asserted an independence of all the others and made 
that independence good so far as each possessed the power? At the 
moment when we are attempting to regulate the anarchical relations 
between states by means of a league of nations, does Mr. Laski propose 
an abandonment of the ultimate sanction of the state’s authority within 
its own borders? The author’s identification of state and government 
is another point upon which the reader is likely to raise a query. He 
would discard the distinction which Burgess has elaborated between 
these two terms, and which in the American political system has re- 
ceived practical embodiment. This differentiation is the basis in the 
United States of a field of individual and corporate rights and of govern- 
mental limitations. May it not be possible to enlarge this sufficiently 
to give adequate protection to those group interests which are so im- 
peratively asserting themselves? Any other solution would certainly 
seem to tend toward anarchy. However, in the rapid political evolu- 
tion of the present age, dare we deny the possibility of the develop- 
ment of such an articulate public opinion as would be capable eventually 
through its own nongovernmental organs of enforcing a will which will 
supersede the sovereign will of the state expressed through the legally 
constituted governmental agencies? Though not clearly developed, 
it is along this line that Mr. Laski is apparently seeking the solution 
to the difficulties of his theory of coördinate groups. 

This volume is not a systematic treatise upon the theory of the 
state; it is rather a series of related studies upon a single problem: 
viz., the foundations and limitations of state authority. The author 
promises a more comprehensive work in the not distant future, which 


” 


494 : THE AMERICAN POLITICAL SCIENCE REVIEW 


will be eagerly awaited by every student who has become interested in 
the newer currents of political thought. Mr. Laski is attacking from 

. the political angle the same problem as is being grappled with so ably _ 
and successfully from the legal approach by Dean Pound, and from the 
economic by Mr. Veblen. The old landmarks no longer retain their 
validity, and while it is too early as yet to specify in detail the lines 
along which the new concepts will fall, it is already evident that a 
new and more adequate social theory is rapidly evolving. 

In a work of such distinct merit, the reviewer hesitates to draw atten- 
tion to minor defects. There are, however, an unduly large number of 
verbal slips, many of them merely typographical errors, but many 
others for which the author must be held accountable. The’ proof- 
reading was evidently done in very hasty fashion; and there is no evi- 
dence that the manuscript was read before publication by a careful 
critic. This is the more to be regretted as one has the right to expect 
a high standard of technical excellence in the publications of ane Yale 
University Press. i 

i WALTER JAMES SHEPARD. 

University of Missouri. 


The New State. By M. P. Forzerr. (New York: Longmans, 
Green and Company. Pp. vii, 373.) 


This book belongs to the literature of unrest. It urges the need of 
political reconstruction upon the basis of group organization. It is 
manifestly based upon wide reading. Law, ethics, sociology and psy- 
chology are drawn upon for material in support of the author’s views, 

“but throughout runs a vague emotionalism that makes it difficult to 
get an exact statement of those views. The author insists upon the 
supreme importance to the individual and to society of substituting 
group consciousness for the herd instinct. Then certainly one should 
be told just what is the difference, and the author labors to do this 
very thing. One is told that the group process is “an acting and re- 
acting, a single and identical process which brings out differences and 
integrates them into a unity.” “Suggestion is the law of the crowd, 
interpenetration of the group.” “A crowd does not distinguish be- 
tween fervor and wisdom; a group usually does.” Anarchy is con- 
demned because it is antagonistic to the group, which is exactly con- 
trary to what the anarchists themselves claim. Thus it all seems to 
depend upon the position one takes. Behavior that one likes is group 
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activity; what one dislikes is herd instinct. The author seems to be 
aware that the matter is left befogged, for it is observed that “only 
further study will teach us how much herd instinct and how much 
group consciousness contribute to our ideas and feelings.” 

The book abounds with oracular utterance, but fails to convey 
clear and exact ideas upon the subject it discusses. It is interesting 
chiefly as a portent of the times. 

Henry Jones Forp. 

Princeton University. 


Experiments in International Administration. By Francis 
Bowers Sayre, S.J.D. (New York: Harper and Brothers. 
Pp. xiii, 201.) 


It would not be easy to name a book at the present moment better 
worth reading. Here in small compass is a clear statement of facts 
showing the theory and history of some experiments in international 
organization; and, wisely enough, the author deals chiefly with that 
feature of such organization which is just now most important and 
which has received least attention heretofore. I£ international arrange- 
ments be divided, like the functions of national government, into legis- 
lative, judicial, and executive, it will be found that the literature re- 
garding legislative and judicial matters is vast and that the literature 
regarding executive matters is scanty. The Hague Conferences, for 
example, have dealt chiefly with the adopting or codifying of rules of 
law and the organizing of arbitral or judicial tribunals. It happens 
that since the armistice of November 11, 1918, the propositions for 
maintaining world peace have laid less stress on legislative and judicial 
power and more on executive power. The new thought, clearly enough, | 
has been to create and direct some sort of international military force, 
and also to administer, through machinery called “mandatory,” the 
international will regarding some peoples deemed incapable of self- 
government. To determine whether an international executive au- 
thority can be satisfactorily used either in war or in peace is obviously 
one of the questions of the hour. Regarding international military 
force there is little literature, and as yet this literature has necessarily 
dealt with theory only. Regarding international executive work of a 
nonmilitary nature the literature is also slight; and it is to this part 
of the subject that this book makes a contribution which fortunately 
deals not with theory but with the history of actual experiments. 
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At the outset is given an account of the chief attempts to create 
wide international leagues for peace, beginning with 1648. The phrase- 
ology of the early treaties brings to mind so much of our contemporary 
hopes and promises, that, as the author says (pp. 5-6): ‘One wonders 
if, in the cold world of historical fact, a League of Nations is not, after 
all, fundamentally impossible.” The author’s view is that the main 
reason for the failures of the past has been that “heretofore treaties 
concluding great world wars have been founded essentially upon in- 
justice” and also that “in the arrangements of the past nations have 
been unwilling to submit to a sufficient amount of external control to 
. make an effective international executive organ possible.” 

The greater part of the book is devoted to showing that, quite out- 
side the treaties concluding great world wars, there have been arrange- 
ments creating international executive organs. The author divides 
these arrangements into three classes: (1) “International administra- 
tive organs with little or no real power of control” (p. 13), of which the 
permanent bureau of the Universal Postal Union is the most important; 
(2) “International executive organs with real power of control over 
some local situation within a particular state or states” (p. 14), of 
which the European Danube commission is the most interesting; and 
(3) “International executive organs with real power of control over all 
of the member states themselves” (p. 15), of which the chief is the 
permanent sugar commission. Examples of the three classes are 
presented adequately, with notes guiding the reader to documents and 
discussions. 

Finally comes a chapter of conclusions, with subtitles: (1) “ Under- 
lying reasons for success or failure” (p. 147); (2) “The unanimity re- 
quirement” (p. 151); (3) “Equality of votes” (p. 158); 6) “The chance 
for success” (p. 166). 

Although the text presents facts rather than rer it is act 
overburdened with statistics or other minute details. The result is a 
clear and readable book. The author’s own views are made known; 
but the facts are stated so fully that the reader has fair opportunity to 
make up his mind for himself. As has been said, the citations make it 
possible for the reader to go far afield; and, besides, the appendix 
of documents gives a most convenient starting point for historical 
discussion. 

By selecting more numerous examples or by dealing at greater length 
with those selected, the author might easily have made a larger book; 
and many a reader will wish that he had done so. Yet he has been 
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correct in restrieting himself to a space so small that no one interested 
in either promoting or preventing world organization can give adequate 
excuse for failing to acquire information upon which to base intelligent 
argument. 
EuUGENE WAMBAUGH. 
Washington, D. C. 


How the World Votes: The Story of Democratic Development in 
Elections. By CHARLES SEYMOUR and Donap Paice Frary. 
(Springfield, Mass.: C. 8. Nichols Company. 1918. Two 
volumes. Pp. 392; 344.) 


The authors have done us a great service by collecting the facts 
concerning the world’s progress toward democracy as expressed 
through the ballot and presenting them in a form which is at once 
intelligible and interesting to the layman and satisfactory to the teacher 
and student. u 

Their main title is misleading; the book is not only a statement of 
“things as they are,” but also deals with the subject from a historical 
and evolutionary point of view; and the chapters devoted to the fasci- 
nating story of electoral reform in England are of special zest and in- 
terest. The analysis and interpretation of the Representation of the 
People Act of 1918 is the best which has yet appeared on this side of 
the water. 

To the student, however, the portions of the work which will be of 
greatest value, are those which deal with the less well-known states 
such as Italy, Turkey, Japan and the South American Republics. Here 
the authors have made easily accessible many important facts hitherto 
unavailable except to the most painstaking inquirers; and the book 
will be very useful to the college teacher for assignments as collateral 
reading in courses in comparative government. 

Chapter 11, on “Mediaeval Elections,” might well have been omitted. 
It is not sufficiently comprehensive to be of much help to the student 
and it will not present a clear picture of actual conditions to the gen- 
eral reader. 

The authors’ distaste for footnotes has carried them to the regret- 
table extent of omitting the sources of direct quotations and of failing 
to make the necessary cross-references to judicial decisions mentioned 
in the text. One could also wish that the treatment of nominating 
methods in countries other than our own had been somewhat more 
logical and complete. 


498 THE AMERICAN POLITICAL SCIENCE REVIEW 


Occasionally a conclusion is ventured which will cause a lifting of 
some eyebrows. Is Sinn Fein “the brain and the heart” of Ireland? 
(Vol. IL, p. 9.) Have the good results of the direct primary in this 
country been so marked as quite to justify the enthusiasm shown for 
them? But these things are incidental, almost inconsequential. The 
tone of the work as a whole is very far from being dogmatic. 

Many portraits and illustrations, especially the Hogarth reproduc- 
tions, add to the value and attractiveness of the book. There is an 
excellent bibliography and a fair index. 

James P. RICHARDSON. 

Dartmouth College. 


National Governments and the World War. By FREDERIC A. 
Oac and CHartes A. Bearp. (New York: The Macmillan 
Company. Pp. x, 603.) 


This book is considerably more than a revision and condensation of 
Beard’s American Government and Politics and Ogg’s Governmenis of 
Europe. While those volumes have been freely drawn upon, the sec- 
tions used have been rewritten and brought up to date. Conceived as 
a text for the second term of the “ War Issues Course” of the late Stu- 
dents’ Army Training Corps, the book will now serve as a very timely 
handbook for the general reader as well as a useful textbook. Hither 
as collateral reading for modern history courses or as a text for classes 
in comparative government, it should be of much service to the college 
teacher. ; 

After an introductory chapter on “National Ideals and Govern- 
ment,” Mr. Beard, in Part I, discusses the government of the United 
States. The concluding chapter (vir) of this section—“ Govern- 
ment in War Time’’—is an excellent summary of the vast number of 
recent statutes and executive orders. 

In Part II, Mr. Ogg treats the governments of the Allied nations. 
After seven chapters on the leading phases of English government, an 
excellent though brief chapter is devoted to the British Empire, espe- 
cially the self-governing colonies. The constitution, executive and 
legislature of France are discussed in succinct but adequate form in 
two chapters, which are followed by a comparison of justice and local 
government in England and France. A chapter each is given to the 
governments of Italy and Belgium. 

Part III, also by Mr. Ogg, deals with government in the Teutonic 
states; four chapters being given to Germany and one to Austria- 
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Hungary. Especially good is the chapter (xxv) on “Cross Currents 
in German Politics.” 

“The War and World Politics” is the title of Part IV, which con- 
sists of a chapter by Mr. Beard on “American War Aims in Relation 
to Government” and one by Mr. Ogg on “The Problem of Interna- 
tional Government.” The former is mainly a condensation and quo- 
tation of the President’s war addresses, with brief comment and expla- 
nation. This, with the introductory chapter on national ideals and the 
one on German politics, enables the reader to see at a glance the con- 
trast between democratic and absolutist aims, ideals, methods and 
results. In the final chapter Mr. Ogg gives a brief, sane and forceful 
plea for a league of nations. 

Throughout the book the historical development of contemporary 
government is shown, especially in Parts II and III. The style of 
each author is simple, clear, forcible and interesting, though there are 
a few instances of clumsy construction. Each chapter is followed by 
a brief, well-selected bibliography, and the book has a fair index. 

MittenceE L. BONHAM, JR. 

Louisiana State University. 


Labor and Reconstruction in Europe. By Eussa M. FRIED- 
MAN. (New York: E. P. Dutton and Company. Pp. xix, 
216.) 


Three premises underlie the plan of this book: (1) that the labor 
problem is the gravest that the present generation will have to meet; 
(2) that at bottom this problem is “an intellectual one,” since from 
understanding alone proceed sympathy and conciliation; and (3) that 
America needs “a knowledge of the nature of the industrial ailments 
from which European countries have suffered and of the successful 
methods that have been developed in those countries to mitigate such 
ailments.” 

The volume seeks to aid in the solution of the American problem 
by assembling for convenient reference the various programs of social 
and industrial reconstruction brought forward since 1914 in England, 
France and Germany. The result is not a systematic discussion, 
much less a treatise, but rather a mass of tables, summaries, and quo- 
tations, with a certain amount of running comment—in short, prac- 
tically a sourcebook of contemporary European labor discussion.. No 
particular policy is advocated; no general scheme is sponsored. 
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The first chapter enumerates, with the briefest possible deseription, 
the reconstruction commissions created in a score of countries during 
the war period. The second deals, largely in the words of native 
writers, with the general task of reconstruction as it presents itself to 
the labor leaders and the statesmen of England, France and Ger- 
many. The third takes up in more detail the labor question in Ger- 
many and shows how closely German liberal sentiment is in accord with 
the reconstruction aims of the British Labor party. The fourth deals 
similarly with the labor problem in Great Britain, and presents syn- 
opses of eight or nine specific programs, including those of the Liverpool 
Fabian Society, the Garton Foundation, the Trade Union Congress, 
the Whitley Commission, and the Labor party. The volume closes” 
with a useful list of British subcommittees on reconstruction—87 in 
number—and a reasonably complete bibliography covering Great 
Britain and France, but containing no titles on Germany. 

It would be gratuitous to quarrel with the author for not planning 
and producing a book on different lines. The history of reconstruc- 
tion experiments cannot as yet be written, because it is not as yet made. 
As an intelligently edited handbook of reconstruction schemes (which 
is all that the author undertook to produce), the present volume serves 
a useful purpose. The occasional expressions of judgment are gen- 
erally unexceptionable. The tendency of our written Constitution to 
impede “free political development” is, however, somewhat overstated. 

Freprric A. Oea. . 

University of Wisconsin. 


Constitutional Power and World Affairs. By GEORGE SUTHER- 
LAND. (New York: Columbia University Press. Pp. 202.) 


The author of this volume, a former United States senator from 
Utah, discusses in a popular but illuminating manner the extent of the 
treaty-making and war powers under the United States Constitution. 
The broad extent of the powers of the general government when deal- 
ing with external affairs he deduces from the fact that they are not 
distributed but vested wholly and exclusively in the general govern- 
ment, and are granted without reservation or exception of any kind. 
With regard to the war powers the important fact is emphasized that 
they are vested in Congress except in so far as the functions of the 
commander-in-chief of the army and navy are in the President. The 
powers of the President as commander-in-chief are carefully distin- 
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guished from those he has as chief executive. In the exercise of the 
former he is limited only by the usages and customs of war; for the 
exercise of the latter he must look to the grants and limitations of the 
Constitution and to the authority given him by acts of Congress. In 
his last chapter entitled “ After the War,” Ex-Senator Sutherland takes 
a measurably advanced ground with reference to military “ prepared- 
ness;” and with regard to avoiding war is of opinion that “we shall, in 
the long run, secure better and more lasting results by a gradual exten- 
sion of the principles and plans already initiated by the Hague Con- 
ferences than by adopting the more ambitious and more adventurous 
plan now suggested for the League of Nations, including as its distin- 
guishing feature the use of some form of international force.” 

The volume embodies the lectures given in 1918 at Columbia 
University on the Blumenthal Foundation. 

W. W. WILLOUGHBY. 
Johns Hopkins University. 


Belgium. By Brando Wurrtocx. (New York: D. Appleton 
and Company. Two volumes.) 


In the summer of 1917 I had the good luck to spend part of a day 
with Mr. and Mrs. Brand Whitlock at Havre. Our distinguished 
minister had never looked better; the haggard, strained expression 
about his eyes which had been so noticeable in Brussels had disap- 
peared; his color was good, and his fall thin figure seemed almost ath- 
letic as he strode up the gravel path, thrust open the garden gate, and 
greeted us. Of course he was writing a book—the book, we suggested. 
For America’s entrance into the war meant, for Mr. Whitlock at least, 
opportunity to take a well-earned rest and to write. The crushing 
diplomatic burden which he had borne in Brussels since August, 1914, 
had slipped easily from his shoulders. A mile or two away, at Sainte 
Adresse—the Nice of Havre, as guidebooks say—perched on a rocky 
shelf above the gray Atlantic, the exiled Belgian government had taken 
root. But Mr. Whitlock’s official duties were few and not onerous, 
and it is to this fortunate circumstance that we owe the volumes before 
us. 

It is now five years since the Germans invaded Belgium, where Mr. 
Whitlock’s narrative begins; it is two years and a half since America 
declared war, where the narrative ends. Yet the news he brings us is 
. not stale. Other men have told us parts of his story, but he alone has 
told us the whole of it, and it is a story which will never grow old. 
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The volumes are dedicated to Albert I, King of the Belgians, and . 
the opening chapters show us that heroic sovereign riding like a me- 
dieval knight through a confused pageant of people springing to arms. 
But this first fine military phase passed like sunset at the coming of the 
gray German hordes, and the deepening night of the Belgian captivity 
almost obliterates the impression made by those earliest days. In Mr. 
Whitlock’s narrative the ante-bellum springtime, when men danced on 
the verge of the pit, and even the first acts and thoughts of the coura- 
geous little Belgian facing the invader seem tragically remote and un- 
real. One reads them wonderingly. Already they seem like legends 
of the end of a golden age, clustered about the person of a young and 
knightly king. . 

I have said that the story of the Belgian captivity almost obliterates 
the impression of these earlier chapters. It was a peculiarity of Bel- 
gium’s sufferings that their horror increased with mathematical pre- 
cision. The atrocities of the first weeks, at which the conscience of the 
world eried out, were only straws which showed which way the tem- 
pest was to blow; and step by step, page by page, Mr. Whitlock traces 
the martyrdom of the nation from the burning of Visé and Louvain, 
and the horrors at Aerschot, Dinant, Andenne and Tamines, down 
through the fall of Antwerp, through the coming of starvation and its 
alleviation by Hoover’s Commission for Relief in Belgium, through the 
execution of Miss Cavell, through von Bissing’s clumsy attempts to 
` divide Walloons from Flemings, through the organization of economic 
press gangs, deportations, organized thefts, slavery, and finally to the 
ghastly hacking up of Belgium into two distinct nations in an endeavor 
to kill the last vestiges of national pride and hope. The volumes are 
written with admirable self-restraint and avoidance of the dramatic, yet 
they are a crescendo of horror. . i o. , 

Detailed study of them shows flaws, of course. Mr. Whitlock has 
an awkward habit of congesting his pages with first-hand evidence of 
the atrocities at Louvain and Tamines, for instance, or the tedious 
documentation of the Belgian advocates’ fight for liberty. Anecdotes 
which would lose no point by translation are given in full in French; 
and too much care is paid to furnishing us with complete lists of the 
high-sounding but meaningless names of titled nobodies among “those 
present” at state dinners and other functions. A friendly critic could 
have used the blue pencil to advantage on sections having only lyrical 
interest, and would have called Mr. Whitlock’s attention to the need of ` 
greater emphasis on those having great and enduring historieal signifi- 
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cance—the work of the Belgian Relief Commission, to pick only one 
example. Against the tragic background of a nation enchained it is 
perhaps expecting too much to wish for more vivid characterizations 
of the King and of Cardinal Mercier, of Hoover, and von Bissing, and 
von der Lancken, and Emile Francqui; but at least one portrait is 
perfectly satisfying and is drawn with masterly skill. It is the portrait 
of Mr. Whitlock’s faithful friend and colleague in Brussels, the Marquis 
of Villalobar, Spanish Minister to Belgium. 

Twenty years ago we were at war with Spain. By the irony or the 
benignity of fate the only diplomatic representatives who remained in 
Brussels when the Belgian government withdrew and the Germans 
came were the ministers of neutral Spain and neutral America, and by 
singular good fortune they were warm friends and mutally comple- 
mentary in their characters. It is probably natural that the Amer- 
ican press should have ignored the existence of the Spanish minister, 
but Mr. Whitlock handsomely atones for their neglect. The kind, 
humorous, skillful Don, so wise and so shrewd, so indefatigable and 
effective, passes and repasses through these pages. He, like Mr. 
Whitlock, was a patron of the Hoover commission, and these books 
are final evidence that his services were invaluable. The friendship 
and perfect collaboration of these two men was more than a stroke of 
_ good luck; it seems like a stroke of fate. 

In closing this brief review it is a pleasure to compliment the pub- 
lishers on the distinguished appearance of the volumes. 

: Epwarp Eyre Hon. 

New York City. 


The Canadian Budgetary System. By H. G. VırLard and W. W. 
Wittoucusy. (The Institute for Government Research. New 
York: D. Appleton and Company. 1918. Pp. 282.) 


The authors of this, the third of the “Studies in Administration” 
conducted by the Institute for Government Research, belong to that 
rare class of social investigators who have something of the chemist’s 
opportunity of isolating his phenomena. The first of the Institute’s 
excellent studies had.shown the British financial system to be far 
superior to that of the United States, and indeed, from the point of 
view of actual efficiency and of conformity to the requirements of 
popular government, the most successful in the world. The existence 
in Canada of the British system in its main features provided an excel- 
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lent opportunity of determining how far its efficient operation is due to 
the formal organization itself and how far to special circumstances 
and “especially to traditions or conventions which, though without 
legal force or definite formulation, are none the less effective.” 

While the description of Canada’s constitutional system and the 
historical résumé of the development of her present budgetary system 
are necessarily sketchy, they provide a sufficient background for the 
main part of the work, the nine chapters dealing in detail with the 
organs, officers, practices and traditions which together constitute 
Canada’s financial system. The admirable final chapter gives a pene- 
trating analysis of the causes which have prevented the system which 
produced such favorable results in Great Britain yielding similar fruits 
when transplanted to Canadian soil. These causes hinge upon the 
failure to adopt certain of the essential mechanical features of the 
British system, the failure to develop certain standards and fixed cus- 
toms, and the necessity for a young and rapidly developing country of 
adopting an elaborate system of public works constructed and con- 
trolled or subsidized by the Dominion or provincial governments. 
The mere shadow of control possessed by the minister of finance over 
preparation of the estimates and expenditure by the spending depart- 
ments, the weakness of the treasury board and the failure to centralize 
responsibility for expenditure, the unwieldy size and partisan make-up 
of the public accounts committee, the abuse of excess appropriations 
and of supplementary estimates, expenditure without legislative au- 
thorization through governor-general’s warrants, juggling with the 
public accounts through shifting capital and revenue items, the lack 
of a “treasury conscience,” the low standard of political morality, the 
spoils system, and the system of provincial subsidies—these are the 
main points which call forth from the authors trenchant criticism and 
stimulating suggestions for reform. 

The book is not without faults. There are a number of errors which, 
though trivial in importance, yet jar upon the reader. In one or two 
cases the authors say obviously just the opposite of what they mean 
(e.g. “never” for “always,” p. 165, 1. 15; and “condemned” for “ justi- 
fied,” p. 282, 1. 4). When one recalls such extensive projects as the 
Ontario Hydro-Electric development, the Temiscaming and Northern 
Ontario Railway; and the Alberta and Great Waterways Railway 
system, it seems somewhat of an exaggeration to say that federal 
encroachment has limited provincial public improvements to the con- 
struction of roads, bridges and public buildings. Moreover, anyone 
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who is familiar with the hollow partisanship of much of Canadian polit- 
ical criticism is apt to feel that the whole argument of the book depends 
too much on Hansard. In a volume largely made up of quotations, it 
is almost the sole authority. This is also partly responsible for the 
rather gloomy picture which the author gives of the corruption and 
other political evils in Canadian public life. Perhaps the reviewer’s 
Canadian wish is father to his thought on this point; but the reader 
of Chapter xm should be warned that the Augean stables in British 
Columbia, Manitoba and New Brunswick have been cleaned, that the 
federal government has recently abolished patronage and extended the 
civil service regulations to the outside service, and that several of the 
provinces have adopted civil service laws. 

On the whole, however, the book is an excellent and opportune one. 
To reformers in the United States, it will provide a needed corrective 
to the first volume in the series. To Canadians, who have been lulled 
into a false sense of security by the presence of an admittedly able 
finance minister at the helm during the war years and who are just now 
beginning to realize the necessity for taking serious thought concerning 
the national finances and even the mere machinery of their govern- 
ment, it will provide an excellent basis for intelligent discussion and an 
arsenal of offensive weapons against institutions and usages which must 
go before British financial ideals can be realized. 

W. C. CLARK. ` 

Ottawa, Canada. 


The Problem of a National Budget. By WILLIAM FRANKLIN 
Wititoucupy. (New York: D. Appleton and Company. 
1918. Pp. xiii, 220.) 


This is one of the series of studies in administration which have 
been issued by the Institute for Government Research under Mr. 
Willoughby’s direction. Like its predecessors it is marked by clearness, 
accuracy and practical application. The problem considered is not any 
abstract question as to the best form of budget procedure, but it is the 
practical question how to get budget reform in the circumstances that 
actually exist in Congress. The discussion keeps in mind the prac- 
ticable, and prefers that to what might be more desirable if there were 
any hope of obtaining it; so the work may be described as a plan of 
budget reform so far as it is possible under present conditions. 


t 
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The precision with which the conditions are stated gives special value 
to the work. The government is viewed as a going concern, and the 
situation as it exists in the administrative departments and in Con- 
gress is presented as the basis upon which any measure must rest. The 
plan recommended is not radical in its general character. It aims at 
little more than to systematize and correlate existing agencies. The 
formulation of the budget by the President, and the formation of a 
grand budget committee in Congress, are the main features. There 
are, however, some radical suggestions as to procedure. One of them 
is an allotment system which would admit of distribution of depart- 
ment grants in accordance with particular needs as they might be 
developed in the course of actual service. Another is the organization 
of public services as subsidiary corporations, to which the govern- 
ment would stand in the position of a holding corporation, with Con- 
gress as its board of directors. Each of the subsidiary corporations 
would prepare and account for its own budget, under responsibility to 
‘Congress, whose own time and effort would thus be economized, while 
its powers of intelligent supervision would be correspondingly aug- 
mented. 

An extremely interesting and valuable feature of the work is its 
account of precedents showing that these suggestions are not so novel 
and revolutionary as at first sight they might seem to be. Just such 
practice already exists, the unobtrusive product of administrative con- 
venience; so all the proposals really call for is a systematic extension 
of principles of organization already established. 

The work closes with an account of the stages of the movement for 
budget reform up to the present time when it has become an issue on 
which both national parties are committed to action. The work may 
be cordially recommended as an intelligent and comprehensive state- 
ment of the case as it is now pending. It would be too much to say 
that the changes proposed would provide an entirely satisfactory solu- 
tion of the budget problem. No such claim is made; but they would 
‘accomplish great improvement, and they have the merit of aiming at 
what is attainable, and of establishing lines on which budget reform 
might reasonably be expected to make safe progress. 

Henry Jones Forp. 

Princeton University. . 


BOOK REVIEWS 507 


Budget Making in a Democracy. By E. A. Frrzparricx. (New 
York: The Macmillan Company. 1918. Pp. x, 317.) 


This book eontains much useful information and comment regarding 
the many aspects of the budget problem as it affects our national and 
state governments. The major portion of the book is devoted toa 
somewhat violent attack upon the so-termed executive budget, which 
the author deems to be an autocratic device. His main proposition is 
that “budget-making must in the final analysis be. a legislative func- 
tion, and American democracy will not if it knows what it is doing, 
tie the hands of the legislature in any way in the legislative process” 
(p. 126). His optimism regarding the legislative budget seems to be 
due, in part at least, to his special experience in Wisconsin, from which 
he draws by far the larger part of his illustrations of state practice. 
This portion of his book contains much of truth, mixed with question- 
begging arguments, and loses something in impressiveness from a lack 
of judicial poise. 

The author, however, admits that under present conditions the 
legislature is far from being a suitable organization for carrying out the 
budget-making process. He thinks that the legislature may be made 
an efficient budget-making authority by changes in its rules and in the 
organization of its committees. He also favors lump sum rather than 
segregated appropriations and continuing appropriations, requiring 
positive action on the part of the legislature to repeal, rather than mere 
failure to act, in the case of the well-established services. He con- 
siders the governor’s veto of items as a useless and even vicious device. 

The book shows signs of having been somewhat hastily put together. 
Tt contains no index. 

J. M. MATHEWS. 

University of Illinois. 


The Five Republics of Central America. By Dana GQ. Munro. 
(New York: Oxford University Press. 1918.. Pp. 319.) 


The author has traveled from one end of the region he describes to 
the other and the value of his book lies even more in the information 
acquired from contact with the people he met than in the results of his 
extensive library research. 

The first half of the volume discusses the characteristics of the 
republics. The contrasts between their civilizations and the seeming 
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contradietions within their borders are excellently outlined as a back- 
ground for the diseussion of general governmental problems. 

Bad communications, poor markets, defective medical service, local 
feuds, a population of mixed blood, corruption in public office, personal- 
ism in politics, and unsatisfactory educational systems, these, with 
exceptions which relieve the picture but make it only more complex, 
are the background of Central American life and politics. 

But Central America is progressing. The influence of the United 
States, economically and politically, has promoted stability. Its action 
in continuing to maintain a marine force in Nicaragua is not considered 
wise, nor the policy of our department of state such as has always in- 
spired confidence in the purity of its motives. The refusal to recognize 
the results of revolution in Costa Rica is shown to involve principles 
which it may be impossible to sustain. Our action also in helping to 
set up the Central American Court of Justice and then allowing a situa- 
tion to develop which has brought the court into discredit is criticized. 
The canal route treaty with Nicaragua comes in for trenchant com- 
ment. Still, with all these shortcomings, the well-intentioned, though 
sometimes inconsistent and often misunderstood policy of the United 
States, has helped the little republies to advance far more rapidly 
than they could have done alone. 

What has been done is however only earnest of the possible improve- 
ment. The government can hardly avoid deciding what parties within 
the republics represent the better elements and giving them its active 
support. It must aid in refinancing the governments. It must con- 
tinue to frown upon revolution, select as its own representative only 
men who understand the customs and language of the people, cultivate 
the establishment of cultural ties between Central America and the 
United States, encourage the extension of the work of American philan- 
thropic institutions and see that no occasion arises when the. disin- 
terestedness of its own motives can be questioned. If such a policy is 
followed the author believes that true self-determination will come in 
the states of Central America united in a single government, 

There are few first-class books in English about Latin American 
countries. This is one. It should be read by all those who wish an 
insight into the perplexities of Central American polities, national and 
international. 

CHESTER LLOYD JONES. 

University of Wisconsin. 
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Foreign Financial Control in China. By T. W. OVERLACH. 
New York: The Macmillan Company. Pp. 281.) 


Foreign financial control is the subject of discussion in this book. 
Its treatment discloses the fact that “financial control” is not in 
reality a purely financial matter as applied to China, but that in it 
are involved political motives and imperialistic considerations. The 
author, however, endeavors to bring out in relief the purely finan- 
cial content of the question, as it developed in the history of the rela- 
tions between the various occidental powers and China, particularly 
in the period from 1895 to the present time, and suggests a concentra- 
tion of attention on the financial aspect of the problem with the object 
of formulating an enlightened policy toward China. 

The Chino-Japanese War in 1895 revealed the extent of China’s 
weakness. Armed with this knowledge, the powerful and ambitious 
western nations, later joined by Japan, began a systematic encroach- 
ment on China, with the assurance that the Chinese could offer no 
serious resistance to the advancement’ of their purpose. To achieve 
their end, two most subtle instruments were used—subtle in that they 
do not on the surface disclose any political purpose or imperialistic 
design. These instruments were the railway contract, which was the 
first and is still the most potent weapon, and the public loan agree- 
ment, which became an instrument in the hands of the powers out of 
the chronic poverty of the Chinese national treasury in recent years. 
Thus the phrase “conquest by railroad and bank” is not fanciful as 
applied to China. 

By railway concessions, embodied in agreements carefully con- 
structed with a view to its special interest, each power sought to mark 
off sections of the country as its “sphere of interest” or region for its 
exclusive exploitation, in which it may ultimately acquire not only 
predominant economic, but also political power. Thus we find Japan 
segregating South Manchuria as her special sphere; Russia, North 
Manchuria; and France, the southwestern provinces of China. There 
arose naturally keen competition among the powers, involving diplo- 
matic intrigue and pressure, in this great game of concession getting. 
In it is observed the close coöperation between foreign finance and for- 
eign policy. The rivalry has been motivated not only by “money 
interest,” but also by the desire of each country to match up what 
others gained, which in any way would enhance their prestige in the 
circle of great powers. 
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While all aimed to obtain spheres of interest, there was a difference 
in the underlying motive in the policy of the great powers regarding 
control. In his book, Mr. Overlach shows the difference by an analysis 
of the most representative railway contracts, in the selection of which 
is to be observed the author’s fine discrimination. Thus the control 
over a railway built by the capital of their citizens ordinarily desired 
by the British government is strictly financial in nature—such control 
as would assure the safeguarding of the investments as to principal and 
interest, and to sharing of profits, where this right has been obtained. 
Similarly the government of the United States would countenance no 
other kind of control to be acquired by her citizens in China. On the 
other hand, Russia, Germany, France and Japan have shown both 
economic and political and imperialistic motives in their policies. Mr. 
Overlach makes his analysis to discover the nature and extent of con- 
trol desired and obtained by the several powers by devoting a chapter 
to the activities of each. We see from the accounts occasions for con- 
flicts among the powers in the pursuit of their particular national 
interests. 

Out of the clash of interests came the realization of the advantage of 
international participation and international codperation of the powers . 
in railway projects, examples of which we find in the agreements for 
the construction of the Tientsin-Pukow Railway and the Hukuang 
railways, comprising several trunk lines. Such international partici- 
pation and coöperation, Mr. Overlach views with favor. He com- 
mends the adoption of this principle of international participation and 
coöperation, with “international control,” in the future not only in 
railway and other large industrial projects, but also in loans to the 
Chinese government for administrative purposes. This recommenda- 
tion he puts forth in the chapter entitled ‘International Control’ 
and the concluding chapter of his book. He believes that the policy 
will be successful if the four great powers, the United States, Great 
Britain, France and Japan, will combine in the enterprise. He seems 
to take too sanguine a view of the Lansing-Ishii agreement of No- 
vember, 1917, as affording a “foundation for a financial coöperation” 
between Japan and the United States, a view which we can hardly 
share in the light of recent events, particularly the settlement of 
Shantung, and the ignoring of the treaty of 1915, imposed on China by 
Japan, at the Paris Conference. Granting that the powers will co- 
operate, then the vital problem is the device of a “working formula” 
which is not only financially effective from the point of view of the 
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mutual economic interest of the powers, but also just and fair to 
China. Any other sort will fail in the end. 

Whatever may be the policy of the powers regarding investment im 
China in the future, Mr. Overlach has done a valuable service to bankers, 
investors, merchants and manufacturers of the countries concerned by 
giving them a clear picture and understanding of the conditions of 
international investment and exploitation in China up to the present. 
time, thus aiding them to promote the working out of a wise policy . 
for the future, which shall make for mutual advantage and fairness not 
only for the investing eountries, but also for China. His service should 
be particularly valuable to business interests in the United States, 
because the present supreme finaneial position of the country and her 
broadened international outlook must inevitably draw her into the 
solution of the problem. In a profound sense, international peace will 
depend on a wise and just solution of this very problem of interna- 
tional investment in China. A wise solution requires, we believe, the 
dissociation of the purely financial, which the problem is, from the 
political, with a renunciation of imperialistic designs on the part of 
the powers. 

Loy CHANG. 

Boston, Mass. 


The Legal Obligations Arising out of Treaty Relations between 
China and Other States. By Min-cw’ıen T. Z. Tyav, LL.D., 
with preface by Sir John Macdonnell and Wu Ting-Fang. 
(Shanghai: Commercial Press, Ltd. 1917. Pp. xxii, 304.) 


China’s New Constitution and International Problems. By 
Min-cH en T. Z. Tyav, LL.D. (Shanghai: Commercial 
Press, Ltd. 1918. Pp.xv, 286.) 


These are important books. They are the product of the new spirit 
which is manifesting itself in China in many forms. They recognize the 
obligations of China as a member of the family of nations, and at the 
same time they are a protest against the long invasion of her rights: 
which she has suffered at the hands of other powers. Chinaisto be 
congratulated that she has in the person of Dr. Tyau a scholar trained! 
in the international law of the occident who in these two books discusses: 
with learning and acumen the international and constitutional problems 
with which his country is now wrestling. 
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The first of these books is the only work in English which gives a 
comprehensive view of China’s treaty relations. After a brief sketch 
of the series of compacts made by China from the Russian treaty of 
1689 (her first international agreement) to the Urga convention made 
with the same power in 1916, the author proceeds to analysis of the 
‘treaties now subsisting between China and the eighteen countries 
with which she has conventional relations. These are arranged in 
three groups—those of a political character, dealing with such subjects 
as consular jurisdiction, concessions and settlements, and leased ter- 
xitories; those of an economic character, covering such subjects 
as the right to trade and residence, tariffs, inland navigation, rail- 
road construction, and loans; and ‘treaties of a general character in 
which are included provisions as to the protection of foreigners, reli- 
gious toleration, reciprocity and the most-favored-nation clause. This 
analysis of the treaties is followed by a strong plea for their revision, 
on the ground that many of their provisions are so vague as to invite 
contention, and on the further ground that circumstances have so 
changed since they were formulated and the international status of 
China has been so fully recognized that they are now both humiliat- 
ing and unjust. 

Of the second volume under review about one-half is devoted to a 
_ summary of the first volume. In the interval between the publica- 
tion of the two books, China became a belligerent, and through her 
representatives at the Peace Conference she may be expected to pro- 
test against the continuance of the treaties which have been forced 
upon her. The Chinese question may play a part in the Peace Con- 
ference of 1919 analagous to that which Cavour made the Italian 
question play in the Congress of Paris of 1856. The first part of the 
book is a valuable discussion of the provisions of the Chinese constitu- 
tion of 1916-17 which came to an untimely end through the illegal dis- 
solution of parliament. Many comparisons are made with the con- 
stitutional provisions of other countries, and some readers will perhaps 
be a little startled to note that while there are eight references in the 
table of contents to the Constitution of the United States there are 
seven to that of Brazil. American scholars might well follow Dr. Tyau’s 
example and devote more attention to the prodigious governmental 
achievements of the great republic of South America. 

LawRence B. Evans. 


Washington, D. C. 
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The Great European Treaties of the Nineteenth Century. Edited by : 
Sir Augustus Oaxus, C.B., lately of the Foreign Office, and 
R. B. Mowar, M.A., Fellow and Assistant Tutor of Corpus 
Christi College, Oxford, with an introduction by Sir H. Erle 
Richards, Professor of International Law and Diplomacy in 
the University of Oxford. (New York: Oxford University 
Press. 1918. Pp. xii, 403.) 


This book appeared last year, some time before the end of the great 
war could be seen. Yet it is only incidentally a war book; and there 
is scarcely a tinge of belligerent bias in it. The conclusions in the 
chapters on Belgium and the Franco-German war rest on facts and 
documentary evidence judiciously selected. 

Nowhere else can be found in one volume an exposition of eleven lead- 
ing phases of the diplomacy of the last century with the treaties per- 
taining thereto included. Among these phases are the Congress and 
the Treaty of Vienna, the neutralization of Belgium and of Luxemburg, 
the question of the Danish duchies, the rise of. a united Italy, Prussia 
and Austria and Prussia and France, the formation of the Triple Alli- 
ance, and as clear an account as possible of the chief negotiations which 
attempted to settle the disputes relating to the Balkan powers. 
Chapter ı deals with the technical aspects in the making of treaties, 
such as the forms of international contracts, full powers, ratification, 
and the interpretation of treaties. Professor Richards of Oxford, 
counsel for Great Britain in notable arbitration cases, writes the 
introduction. Besides serving as such the introduction deserves to 
be included as one of the chapters because of its concise statement of 
the effect of war on treaties. 

The conspicuous feature about the work is the use which the editors 
have made of sources. The value of treaties, accurately verified, is 
appreciated, not only as supplementary to the text, nor as the mere 
basis for it, but as the literature that deserves above all to be read. 
For this the editors deserve special commendation. 

CHARLES E. Hutt. 

George Washington University. 
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The Immunity of Private Property from Capture at Sea. By 
HAROLD Scorr Querer, Ph.D. (Madison, Wisconsin. 1918. 
Bulletin of the University of Wisconsin, Economic and Po- 
litical Science Series, Vol. IX, No. 2. Pp. 200.) 


Dr. Quigley realizes that capture of enemy property cannot be 
separated from other factors involved in a “system for the control of 
enemy trade” (p. 191), hence does not hesitate to give attention to 
contraband, continuous voyage, visit and search, destruction, war 
zones and, to a less degree, blockade. The synthesis of relevant treaty 
provisions since the 15th century, frequently quoted at length, is 
among the most valuable features of the book. The evidence shown of 
steady progress toward acceptance of first, the Dutch rule, and then the 
rule of the Declaration of Paris, as opposed to the original rule of the 
Consolato del Mare, well illustrates the value of treaties as sources of 
international law, while the query “whether the Declaration of Paris 
did not grant a degree of immunity greater than the spirit and con- 
ditions of the period justified” (p. 191), shows their limitations as sources 
of general law. In the chapter on the opinions of text writers (mv), 
the interplay. of principle and national policy in the formation of law is 
brought out. 

The summary of belligerent practices during the present war seems to 
: bear out the author’s conclusion that “the movement for the immunity 
of all private property from capture at sea can not be expected to 
raise the superstructure of. legal limitation until the foundation shall 
have been strengthened” (p. 178). L. A. A. Jones would be more 
« recognizable as L. A. Atherley-Jones; the Swiss-British publicist 
Oppenheim, should not be classed as a German (pp. 85, 91); and the 
omission of the Naval War College, International Law Situations, from 
the bibliography is surprising, but in the main the work is accurate 
and complete. 

Quincy WRIGHT. 

Harvard University. 


A Century of Negro Migration. By CARTER Gopwin Woopson. 
(Washington: The Association for the Study of Negro Life and 
History. 1918. Pp. 192.) 

Dr. Josiah Strong once said to the writer of this review: “The great- 
est problem in America today is the problem of how one race can live 


BOOK REVIEWS ; 515 


within the heart of another race, both races live in peace, and out of the 
two races build one nation.” 

This book by Dr. Woodson is not an attempt to answer that question, 
but rather to show the migrations of the one race within the heart of the 
other and what results have followed each migration. Many signs 
pointed to the abandonment of slavery, at the opening of the nineteenth 
century. The invention of the cotton gin, however, changed the eco- 
nomic aspect of the modern world and riveted more firmly than before 
the shackles of bondage for the black man. Now we follow that re- 
newed struggle for freedom. Quakers.and Mountain Whites gave great 
assistance to escaping negroes. The many attempts at colonization 
are rehearsed. A strange tale it is. The close of the Civil War found 
thousands of negroes congested in the camps. What to do with them 
was a problem to tax the wisest. Slowly there emerged those re- 
lief societies whose names remain today in veneration. With the great 
settling down after the war, conditions became unbearable, especially 
for the more enlightened negroes, so gradually “the talented tenth” 
moved north or west leaving an almost hopeless condition for those 
who must remain. 

But the greatest migration of all has taken place during our world 
war. Dr. Woodson presents two reasons for the movement. The first 
and fundamental one is that of the ill-treatment of the negro in the 
South. The second is that of improved economic conditions for him 
in the North. This great movement is fraught with much danger 
for both races. The author fears that new frictions will lead to new 
prejudices in the North so that ill-treatment of the negro will become 
national. His only hope is that sufficient numbers of blacks will con- ` 
gregate in the great centers to become an economic and political power. 

But he trusts they will not be unwisely led to believe their only hope 
lies in sending black men to Congress. He advises that they center 
on the best men of any color or party, seeking to obliterate racial lines. 

Dr. Woodson evidently cherishes the hope that the South will waken 
to the fact that the negro holds its economic future in his hands, and 
will thus be constrained to accord a just treatment for the sake of self- 
preservation. He feels that the present migration will eventually equal- 
ize the strain in both North and South, and that the negro will ere long 
secure his rights and his proper recognition by maintaining the balance 
of economic power which shall be his. 

J. STANLEY DURKEE. 

Howard University. 
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The Results of Municipal Electric Lighting in Massachusetts. By 
Epmonp EArLE LincoLn. (Hart, Schaffner & Marx Prize 
Essays, xxvi. Boston and New York: Houghton, Mifflin 
Company. 1918. Pp. xx, 484.) 


For the purposes of this study, Mr. Lincoln compares thirty-nine 
public with thirty-three private electric lighting plants in Massa- 
chusetts towns and cities varying in size from a few hundred to over 
sixty thousand inhabitants. The first part of the work is a highly 
detailed comparative analysis of the physical, operating, and financial _ 
statistics of the two groups of plants (Chs. m-x). Then follows a state- 
ment of the findings of a “local survey,” in which the author person- 
ally inspected a number of plants to test his preliminary conclusions 
(Chs. x—xıı). The book closes with a chapter of general conclusions 
(xiv), a well arranged bibliography, a statistical appendix and a some- 
what perfunctory index. 

All things considered, the short is to be congratulated upon having 
made a penetrating local study in an extremely important field, and- 
upon having produced a very useful book. The thoroughness, insight, 
and scholarship of his contribution we have no right to deny. He has 
combined a first-hand study of the plants themselves with an illu- 
minating analysis of their official returns—a rare feat for a student of 
public ownership. As unrelenting as it is obviously truthful, his ex- 
posé of small town and small city inefficiency will give several bad 
hours to any thick and thin advocate of municipal ownership who has 
the courage to read it through. 

Despite its general excellence, however, the book lays itself open to 
some adverse criticism. Thus it must be said that the review of the 
literature on municipal electric lighting in the first chapter would 
have been equally useful if it had been less caustic. Then, too, the 
title of the book is a bit too inclusive; the author really deals with fi- 
nancial and operating results almost exclusively (p. 367). The pose of 
“mental neutrality” (p. 75) is, moreover, somewhat affected. There 
is no moral and little intellectual value in neutrality as such. The 
writer is really an honest and ardent partisan of business efficiency. 
He found it impossible to remain “neutral” on the qnesiion of public 
ownership in view of what he learned. 

His error at this point, if such it be, is perhaps that he takes the 
virtues of private ownership too much for granted while he neglects 
its vices, whereas municipal ownership is constantly put on its own 
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defense. He is studying municipal ownership, not private enterprise 
(p. 363). Hence, in making comparisons, when the returns are favor- 
able on their face to private operation, they are passed over with little 
comment. When the opposite condition appears, however, the figures 
are traversed and analyzed with the greatest care, and the apparent 
advantage is probably explained away. Thus the saving resulting 
from the apparently low cost of street lighting by the public plants 
fades into nothingness (pp. 225-240), and the excellent physical show- 
ing of the Holyoke and Norwood public plants is explained as “prob- 
ably accounted for by local conditions rather than by good manage- 
ment solely,” and the fact that they “have a more favorable territory, 
due to no efforts of their own” (pp. 151-152). Three times we are 
assured, twice in italics, that the author is comparing the municipal 
plants with the smallest and “‘most inefficient” private plants in the 
state (pp. 82, 84, 86), and it is only by a somewhat careful reading of 
the text and study of the tables that we learn that the municipal plants 
in the comparison are still smaller and are located in much less pop- 
ulous communities (pp. 81, 144-145, 159-160). It would scarcely 
have been fair to have compared the public plants of Merrimac or 
little Paxton with the far-flung system of the Boston Edison Company. 

The author does not fail to draw from his study of these small munic- 
ipal plants in Massachusetts a general conclusion adverse to mu- 
nicipal ownership (pp. 367-369). Considering the peculiarities in 
the Massachusetts situation we do not think that this conclusion so 
clearly follows. But to say these things in the opinion is not to change 
the verdict that the book as a whole is excellent and will take a high 
place in the literature on municipal ownership. 

WILLIAM ANDERSON. 

University of Minnesota. 


MINOR NOTICES 


Four small volumes, recently published,.deal with different phases 
of the problem of international organization. Taken together, they 
complement each other, and present a progressive development of the 
issues involved. j 

In A Society of States (Dutton, pp. 243), W. T. S. Stallybrass, the 
Vice-Principal of Brasenose College undertakes to establish two propo- 
sitions: “ First, that the doctrine of the absolute sovereignty and inde- 
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pendence of States, whilst in its day it met a need of the times and 
was an instrument of progress, no longer serves a useful purpose, for it 
is not in conformity with fact; secondly, that whilst the League of 
Nations does undoubtedly involve a rupture with the theories which 
have dominated the last three centuries, it does not involve so great 
a departure from the practices of the recent past as is sometimes 
supposed.” i 

Professor Oppenheim’s lectures on The League of Nations (Longmans, 
Green and Co., pp. 84) sets forth more definitely the aims of the pro- 
posed League of Nations and discusses problems of organization and 
legislation, and the administration of justice and mediation. He ċon- 
siders a league of nations essential to a real international law. 

Dr. James Brown Scott has presented an analysis of James Madison’s 
Notes on the Federal Convention of 1787 (Oxford University Press, pp. 
149), with special reference to the problems analogous to those found 
in the organization of a league of nations. 

More journalistic in style is Mr. Lippman’s booklet, on The Political 
Scene (Henry Holt and Co., pp. 124) which discusses the policy of the 
United States towards the league. While advocating some amend- 
ments in the original draft of the league covenant, he supports it in 
the main as a necessary basis for reconstruction, to avoid reaction to 
the old European system on the one hand, or Bolshevist revolution on 
the other. 


A monograph on the Legal and Political Status of Women in Iowa, 
by Ruth A. Gallaher is published by the State Historical Society of 
Iowa (lowa City, pp. 300). The author traces the history of the 
movement for equality in legal and political status on the part of 
women during the period from 1838 to 1918. Her discussion is con- 
fined to a single state, but the experience of Iowa is fairly typical 
of the development of the movement throughout the northern part of 
the country. In the second portion of the book there is also an admi- 
rable historical essay on “ Equal Suffrage in the United States.” Atten- 
tion may be called, likewise, to the chapters on “Women and the 
Criminal Law” and on the “Property Rights of Women” as lucid expo- 
sitions of some rather complicated historical developments. 


The American Year Book for 1918 contains a complete digest of events 
during a stirring period. The book is divided into thirty-one sections 
which cover all that has taken place in the fields of war, politics, busi- 
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ness, science, art and education during these twelve months. Par- 
ticular attention is given to the closing phase of the great conflict, to 
the food situation, the events leading to the adoption of the eighteenth 
amendment, and to labor questions. As a book of ready and accurate 
reference the American Year Book has become indispensable to every 
student of publie affairs. 


The volume by Samuel Gompers on American Labor and the War 
(N. Y., George H. Doran, pp. 377) contains the principal addresses 
delivered by the author during the last couple of years. They deal 
with a wide variety of topics but all of them are directly or indirectly 
concerned with the relations of labor to the issues of the great struggle. 
The latter part of the volume is devoted to the republication of five 
reports adopted in conventions of the American Federation of Labor 
during the war period. 


War Borrowing, by Jacob H. Hollander (Macmillan Co., pp. 215) is 
an examination of the part which public credit has played in our na- 
tional defense during the war period. Particular attention is given to 
the system of anticipatory borrowing by means of treasury certificates 
of indebtedness. While the author regards our methods as having 
been sound and admirable in the main, he points out some features 
which he looks upon as serious lapses from good financing. 


A booklet entitled Our Public Debt, issued by the Bankers Trust 
Company of New York City, gives a concise account of national bor- 
rowings from the funding of the Revolutionary debt down to the 
present day. The material has been compiled by Harvey E. Fisk. 


Professor E. W. Kemmerer has issued a second and revised edition 
of his little monograph on The A. B. C. of the Federal Reserve System 
(Princeton University Press, pp. 90). 


In Prime Ministers and Others (Scribner’s, pp. 345) George W. E. 
Russell presents a series of brief personal impressions and reminis- 
ences of British premiers from Lord Palmerston to Campbell-Banner- 
man, with other short essays on religion, politics, education and mis- 
cellaneous subjects. 
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The subject of Arthur D. Elliot’s Traditions of British Statesmanship 
‘(Constable and Co., pp. 231) is better indicated by the subtitle: 
“Some Comments on Passing Events.” After a brief discussion of the 
continuity of British foreign policy and events at the outbreak of war, 
the main body of the work deals with problems of internal politics 
during the war. 


W. L. Leavitt’s Shop Committee (Macmillan Co., pp. 105) is a state- 
ment. of the author’s experience during the war as an administrator 
for the National War Labor Board. The shop committee is a new thing 
in industry and no attempt is made to place any final evaluation upon 
it. The book merely indicates what these committees are and how 
they do their work. 


Dr. Richard C. Cabot has published, through Messrs. Houghton, 
Mifflin Company, a small volume of essays on Social Work. The 

` essays deal chiefly with the duties and equipment of social workers in 

relation to the prevention of disease and the helping of the sick. 


The Law of Struggle, by Hyman Segal (N. Y., Massada Publishing 
Co., pp. 161) is a study of the psychological, moral, political and 
economic aspects of struggle or conflict. 


Bulletin xtv of the American Judicature Society contains a schedule 
of proposed Rules of Civil Procedure, supplementing previous bulletins 
and representing several years of intensive work. This should prove 
helpful wherever serious efforts are made to simplify judicial procedure 
‚and develop rules in a consistent and scientific manner. 


The first volume of American Leaders, by Walter Lefferts (Phila- 
delphia: J. B. Lippincott Co., pp. 329) contains short, popular sketches 
of twenty-one Americans of all types from Benjamin Franklin to David 
Crockett. The book is intended for use in the fifth grammar-school 
grade and is written in consonance with the recommendations made 
some time ago by a committee of the American Historical Association. 


Under the title of The Traffic Field a volume has been published by 
the La Salle Extension University on various phases of traffic manage- 
ment. A chapter on “Public Utility Commission Work” is of interest 
to students of political science. 
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` William Henry Moore’s The Clash: A Study in Nationalities (N. Y., 
“E. P. Dutton and Co. pp. 333) has run into its seventh edition and 
` has stirred up new interest in the. roots of Anglo-French rivalry in 
t: Canada. The book deals with the whole problem of recalcitrant 
- Quebee-in a new and-interesting way. 


The Colver Lectures at Brown University, delivered by William 

’ Roscoe Thayer, have been published by Messrs. Houghton Mifflin 

Co. under the title Democracy: Discipline: Peace (pp. 124). The lec- 

: tures deal with the fundamental nature. of democracy—its doubts and 
ideals—-in the light of the great conflict. 





Social-Process,.by Professor Charles Horton Cooley, of the University 
of Michigan (Scribners’); contains several chapters of special interest 
to students of political institutions.: Chapter 14 discusses discipline in 

1. damocracy; chapter 22; on group conflict, traces the trend from war 
to democracy and humanism; chapter 23 treats of social control in 
international relations; chapter 24 deals with the elass-confliet theory 

a and race pröblems; and chapter 31.touches briefly on public opinion 

| as an organic process. . 


a 


RECENT PUBLICATIONS OF POLITICAL INTEREST 
BOOKS AND PERIODICALS 
BEATRICE OWENS! ' 
AMERICAN GOVERNMENT AND PUBLIC LAW 


Books 


American year book for 1918. Ed. by Francis G. Wickware. N. Y., D 
Appleton & Co. i : 

Bidwell, Frederick David. Taxation in New York state. Pp. 30. Albany, 
N. Y., F. D. Bidwell, State Dept. 2 ; 

. Chesterton, Cecil. A history of the United States. Pp. 333. N. Y., Geo, 
H. Doran. 

Collier, Needham C. A treatise on the law of public ser vice companies. 
Pp. xvi +727. St. Louis, The F. H: Thomas Law Book Co. 1918. 

Foulke, William Dudley. Fighting the spoilsmen. Pp. vi+ 348. N.Y. G: 
P. Putnam’s Sons. 

Guitteau, Wiliam Backus. Government and politics in the United States; 
problems in American democracy. Pp. 17 + 484 + 36. Boston, Houghton 
Mifin. 1918. — . 

Hale, Robert L. Valuation and rate-making. Tife conflicting theories of 
the Wisconsin Railroad Commission, 1905-1917. Pp. 156. N. Y., Longmans, 
Green & Co. 

Levine, Louis. The taxation of mines in Montana. N. Y., B. W. Huebsch. 

McClenahan, Bessie A. The Iowa plan for the combination of publig and 
private relief. Pp. 73. Iowa City, Iowa, Univ. of Iowa. 1918. 

Sutherland, George. Constitutional power and world. affairs. Pp. 7 + 202. 
-N. Y., Longmans, .Green -& Co. i ; 

Thomas, A. G. Principles. of government purchasing. Pp. 275. N. Y., D. 
Appleton & Co. j 

U. S. reclamation service, its history, activities and organization. Pp. 
11 + 177. N. Y., D. Appleton & Co. 

Wär finance, Report of the committee on, of the American Economic Asso- 
ciation. Pp. 144. Am. Econ. Rev. Mch., 1919, Supp. No. 2. 


, f Articles 


Alien Property. Concerning the power of the United States in war time as to 
taking property. TI. Morris M. Cohn. Am. Law Rev. Mch. ~Apr., 1919. 
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Congress. The opening of Congress. Lincoln Colcord. Nation. May 31, 
1919. ` 
The short session of Congress. Lindsay Rogers. Am. Pol. Sei.. 
Rev. May, 1919. i 

Constitutional Law. Constitutional law in 1917-1918. II. Thomas Reed 
Powell. Am. Pol. Sci. Rev. May, 1919. 

Corporations. The powers of corporations created by act of Congress. 
Edward Q. Keasbey. Harvard Law Rev. Apr., 1919. 

Court Martial, Spies and the power of Congress to subject certain classes of 
civilians to trial by court martial. Am. Law Rev. Mch.-Apr., 1919. 
Court martial sentences during the war. Enoch H. Crowder. Jour. 
Crim. Law and Criminology. May, 1919. . 
Notes on the procedure of courts martial. Lewis K. Underhill. 
Jour. Crim. Law and Criminology. May, 1919. 

Farm Loan System. The federal farm loan system. George E. Puinam. 
Am. Econ. Rev. Mch., 1919. 

Freedom of Speech. The Debs case and freedom of speech. Ernst Freund. 
New Repub. May 3, 1919. 
Freedom of speech and of the press in war time; the Espionage Act. 
Thomas F. Carroll. Michigan Law Rev. June, 1919. 

Labor. The work of the wage-adjustment boards. Alexander M. Bing. 
Jour. Pol. Econ. June, 1919. 

Law and the Army. The law and the army. Enoch H. Crowder. Illinois 
Law Rev. May, 1919. 

Law of Charities. The development of the law of charities in the United . 
States. Carl Zollmann. Columbia Law Rev. Apr., 1919. 

Non-partisan League. The Nonpartisan League. A. K. Horwill. New 
Repub. Apr. 5, 1919. . 
The North Dakota idea. Arthur Ruhl. Atlan. M. May, 1919. 

Police Power. The national police power under the commerce clause in the 
Constitution. Robert Eugene Cushman. Minnesota Law Rev. Apr., May, 
1919. 

Political developments. Political and economic developments in the United 
States. Round Table. June, 1919. 

Popular Control. Popular control of government. Frederick A. Cleveland. 
Pol. Sci. Quar. June, 1919. 

Price Fixing. Price fixing in the United States during the war. II. Lewis 
A. Haney. Pol. Sci. Quar. June, 1919. 

Prohibition. Is prohibition constitutional? Wayne B, Wheeler. Forum, 
May, 1919. 

Railway Regulation. Outstanding events in railway regulation. Edgar 
Watkins. Columbia Law Rey. Mch., 1919. 
What shall we do with the railroads? James D. Magee. Jour. Pol. 
Econ. May, 1919. 

Revenue Act. The Revenue Act of 1918. Roy G. and Gladys C. Blakey. 
Am, Econ: Rev. June, 1919. - 

Senate. Do the people want the senate to kill or amend the league? Edward 
L. Conn. League of Nations Mag. May, 1919. 
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Senate. The President’s challenge to the senate. David Jayne Hill. No. 
Am. Rev. June, 1919. 

State Department. The United States department of- state. John M. 
Mathews. Michigan Law Rev. May, 1919. 
Taxation. Indirect encroachment on federal authority by the taxing powers 
of the state. VII. T. R. Powell. Harvard Law Rev. Apr., 1919. 
` Trading with the Enemy. The trading with the enemy act. C. H. Hand, Jr. 
Columbia Law Rev. Apr., 1919. 

Uniform Law. The federal courts and a uniform, law. Herbert Pope. Yale 
Law Jour. May, 1919. 


FOREIGN AND COMPARATIVE GOVERNMENT 


Books 


Affolter, Albert. Elements de droit public suisse. Tr. by Edouard Georg. 
Pp. 177. Bern, K. J. Wyss Erben. 1918. “ 
Augst, Richard. Bismarcks Stellung zum parlamentarischen Wahlrecht. Pp. 

192. Leipzig, F. Brandstetter. 1917. 
i Bender, Peter. Das Wahlrecht des Weltkriegs. Ein Vorschlag, der die 
Persönlichkeit und die Frauenfrage berücksichtigt, oder auch das Wahlrecht der 
Familie. Pp. 44. Darmstadt, Falken-Verlag. 1917. 

" Borchardt, Julian. Friede, Freiheit, Brot und parlamentarisches System. 
Pp.16. Leipzig, Fr. Wilh. Grunow. 1917. 

Bülow, Fürst von. Weg zur politischen Reise. Pp. 48. Berlin, Reimar 
Hobbing. 1917. 

` Curtius, Friedr. Der Charakter des deutschen Staatswesens. München, 
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AMERICAN PUBLICITY IN ITALY 


CHARLES E. MERRIAM 
University of Chicago 


The great war developed many new weapons—the submarine, 
the aeroplane, the long range gun, the tank, the deadly gas; but 
one of the most novel and deadly was the propaganda—the 
psychological working on the war will of the enemy. It was 
developed first and effectually used by the Central Powers against 
France, England, the United States, and with terrible results in 
Russia and Italy. But the Allies were not far behind, and by 
the close of the war had caught up with their foes and probably 
surpassed them. In the summer of 1918, the German press com- 
plained of the relative weakness of their propaganda, and declared 
the enemy’s pen and propaganda were worse than his sword. 

After the work of the Committee on Public Information, under 
Mr. George Creel, had been under way for a number of months 
in the United States, it was deemed advisable to establish branch 
offices of the committee in many European countries for the pur- 
pose of explaining the war aims and preparations of our country. 
Such offices were established in England, France, Italy, and even- 
tually in some thirty-two foreign countries, in charge of Mr. Will 
Irwin and later of Mr. Edward Lisson. For the purpose of 
organizing the work in Italy, the writer was sent over by the 
committee, arriving in Rome about March, 1918, and returning 
in October. 
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The situation in the spring of 1918 was anything but favorable. 
The Italian army had suffered a disastrous defeat in October, 
1917, in the battle of Caporetto. Italy had passed through a 
cold and hungry winter, and now the massive attacks of Luden- 
dorff were smashing through the lines in France and Belgium. 
What made the situation still more serious was the fact that the 
Italian defeat at Caporetto had been caused to a large extent by 
enemy propaganda. For many weeks an elaborate campaign 
had been carried on in Italy against the war. Many letters were 
sent to soldiers urging them to return to their homes. Bogus 
copies of Italian newspapers were printed, containing stories of 
discontent and disturbance pointing to revolution all over Italy, 
and finally certain Austrian troops were brought down from the 
Russian border for the purpose of fraternizing with the Italians. 
These Austrian troops had absorbed the bolshevik idea of imme- 
diate peace, and had endeavored to communicate it to their 
Italian enemies. And at a critical moment they had been able 
to open up a gap in a strategic point on the Italian line. Thus 
in a very real sense the military results of hard fighting on the 
part of Italy for many months were almost undone by the subtlety 
and audacity of the enemy propaganda. 

But this effort of the Germans and Austrians was not merely 
the work of a day. A generation back economic penetration of 
Italy by Germany had begun, and in the course of years had ex- 
tended its ramifications through the industrial life of Italy from 
one end to the other. The industrial relations between Italy and 
Germany had been put on a most friendly and intimate basis, 
and were even closer than their political connections. 

Again, the official Socialist party had refused to vote for a 
declaration of war or to assist the conduct of military operations 
in any manner. Some of the most notable leaders of the Socialists 
had broken off from the party and had formed a separate organ- 
ization known as the Social Democratic party. But on the whole 
the strength of the organization remained unimpaired and it 
constituted a powerful nucleus of opposition to war during the 
entire period. Italian Socialism furthermore was not built on 
highly organized unions of labor, which under the industrial 
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conditions in Italy did not exist on a large scale, but found much 
of its strength in the rural regions where the peasants were 
bitterly opposed to-the large land holdings of the proprietors 
and were taken with the cry of, “The land for the peasants.” 
The traditional hostility between the church and the state in ` 
Italy did not improve the ’situation, so far as the solidarity of 
the national effort was concerned. The political leader of Italy, 
Giolitti, who was said to control two-thirds of Parliament, was 
bitterly hostile to war, and did everything in his power to prevent 
it. Only by a series of popular demonstrations did the Parliament 
finally yield to the overwhelming public sentiment, breaking the 
grip of Giolitti and assuming the responsibility for a declaration 
of war. The combination of Giolittians, Socialists powerful in 
rural as in urban districts, and underground business interests, 
was a powerful one, and made itself felt in weakening the war 
will of Italy. 

This powerful combination worked upon a much weakened 
people. No nation made greater sacrifices in the European war 
than did Italy. Not a rich state, and meeting its financial obli- 
gations with difficulty in times of peace, the extra war burden 
was carried by the Italians only with the very greatest difficulty. 
Not having coal nor steel nor oil, from the outbreak of the war 
Italy suffered the lack of these vital necessities of modern 
industry and of modern war. On the other hand, their exports 
of fancy cotton and silk goods, fruits, wines and art products 
were largely cut off, partly through failure in production, partly 
through lack of a market, and partly from lack of shipping facil- 
ities. The result of these combined forces was a tremendous 
economic pressure upon Italy to end the war. Continuance was 
made possible only by heroic sacrifices in which every man, 
woman and child participated. In a very literal sense the Italian 
people all took part in the war. Not only were five million men 
mobilized, but many others were drawn into war industries, 
leaving the ordinary work to be performed by old men, boys and 
women. The shortage of coal was made good by endurance of 
cold. The shortage of food was made good by hunger. Adding 
to all this the wide extent of German influence, the Italian catas- 


544 THE AMERICAN POLITICAL SCIENCE REVIEW 


trophe in October and the grave reverse of the Allies in March, 
it is easy to see that the Italian situation was perilous in the 
extreme. The Central Powers confidently expected Italy to go 
the way of Russia, before the end of 1918, as a result of military 
defeat and internal disintegration. l 

It was believed by many that the most effective way of main- 
taining the morale of the Italian people, and the only way, would 
be to spread among them the news of the war preparations and 
the war purposes of the United States. Of these they were 
largely uninformed, and in general were highly skeptical. The 
anti-war propaganda constantly spread among the people such 
arguments as these: That the Americans were an industrial 
people and unwilling to enter into war! that America had no 
army and did not desire one! that she could not raise an army if 
she wished! that if there were an army it could not be trans- 
ported owing to the shortage of shipping and the activity of the 
submarine! and finally, that if there were an army and if it were 
transported, it would not be a formidable military weapon because 
of the inexperience of the soldiers and the officers. The Amer- 
icans, they said, will probably be willing to lend Italy more 
money, which must some day be repaid, to send over perhaps a 
larger amount of ammunition or of supplies, or even to send a 
division or two of troops, who would endeavor to make noise 
enough for an army. But that as an actual fighting factor in 
the war the United States was negligible. It was also whispered 
around that the United States had sinister purposes in entering 
the war—the capture of European commerce, the annexation of 
territory, or some other unspecified kind of compensation, sure 
to be demanded in the end. 

It was to .meet these arguments that the office of the Com- 
mittee on Public Information was established. Its general prin- 
ciple and method of procedure was very simple; namely, to tell 
as quickly to as many people as possible, in as vivid a way as 
possible, the story of America’s war preparations and war pur- 
poses. Proper execution of this plan, it was confidently believed, 
would go a long way toward improving the confidence of the 
Italian people in ultimate victory, and strengthen their tenacity 
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in continuing the conflict. As On. Galenga, in charge of the 
Italian foreign propaganda, said at our first interview: “I hope 
you can produce such a situation that when one says to the 
average Italian, ‘You know America is coming into the war,’ he 
will reply, ‘Basta—enough.’”’ ‘At the present time,” he added, 
“almost everybody doubts it.” 

The Italian government, as is well known, was a coalition 
government, put together for war purposes. Its head was On. 
Orlando, professor of political science in the University of Naples, 
for many years a member of Parliament, a brilliant orator and 
of liberal tendencies. The minister of foreign affairs was Baron 
Sonnino, an active factor in the building of modern Italy— 
English, Jewish and Italian in race, conservative in tendency and 
skilled in diplomacy. The secretary of the treasury was On. 
Nitti, professor of political economy in the University of Naples, 
of broad parliamentary experience, representing the liberal finan- 
cial elements of Italy. The Socialist party was represented by 
On. Bissolotti, minister of pensions. This varied combination 
of political interests and elements was valiantly leading the 
desperate struggle of Italy during the most difficult days of the 
war. 

Italian propaganda was organized in three branches: the exter- 
nal or foreign propaganda was in charge of On. Galenga; the 
internal propaganda was in charge of On. Commandissi; and the 
army propaganda, was in charge of Col. Siciliani. In the conduct 
of its work the committee was in close touch with all of these 
officials, particularly, of course, with the propaganda office, and 
received from them the most cordial coöperation and support. 

We also worked in coöperation with the diplomatic staff under 
Ambassador Page, and the consular staff of the American gov- . 
ernment, with the military mission, and, later, with the American 
regiment. The American Red Cross, under Col. Perkins, and 
the Y. M. C. A., under Dr. Nolles, were, of course, not intended 
for propaganda purposes, but were of great assistance in many 
ways. British and French representatives were also helpful at 
various points, and always cordial in their relations. 
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Our office staff of some fifty persons was organized in four 
departments: (1) the department of the press; (2) the department 
of speakers; (3) the department of pictures; and (4) the Austro- 
Hungarian service. Our staff included officers detailed from 
the American and Italian armies, and various others. Among 
the Italians who were most active were Capt. Cohen, a journalist, 
Capt. Tozzi, Lieut. Pecorini, author of Gi Italiani in America, 
and Contessina Loschi. 

‚The news service was placed in charge of Mr. John Hearley, 
who had been for a number of years the United Press represen- 
tative in Italy, and was unusually well equipped and effective. ' 
This division received, daily, either by cable or wireless from the 
New York office under Mr. Walter Rogers, a news service which 
was distributed to the various papers of Italy through the Agenzia 
Stefani, the largest press association of the country. These daily 
news items were also mimeographed and about two hundred 
copies mailed to certain persons in military, journalistic, edu- 
cational and governmental circles. The committee received and 
distributed also a weekly feature service known as the Poole 
Service. On the basis of this various articles or material for 
articles were supplied to Italian newspapers or magazines. In 
April, American news had been almost entirely lacking in the 
Italian papers, but as a result of the committee’s campaign, very 
wide publicity was given to the war preparations in America. 
Not only the military preparations, but shipbuilding, food con- 
servation, Liberty Loans, Red Cross work, and many other types 
of civilian service were emphasized; and also the spirit of the war 
movement in America. Interviews were obtained from many 
prominent persons regarding the work undertaken by the gov- 
ernment and the temper of the people. - Especially helpful were 
strong statements from Cardinal Gibbons, Cardinal Farley and 
Cardinal O’Connell. 

One of the anti-war features that caused most trouble was the 
Mooney case. The anti-war party had made much of this, and 
` scarcely a day passed that some local labor union did not adopt 

a resolution requesting the American government to free Mooney 
and prevent his being made the victim of capitalists. To cover 
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this case a cable was secured from Mooney himself in which he 
deelared that while he felt an injustice was being done him it 
was not the fault of the President, that he believed he would 
eventually receive justice, and that he hoped none of his friends 
in Italy would use his case as 4 basis for German propaganda. 
This did not still the waves but it quieted them. 

In order that the accounts of American war preparations might 
be made more real and genuine to the Italians, the Italian for- 
eign propaganda office was invited to select a number of repre- 
sentative Italian journalists to visit America as guests of the 
` committee and to be shown in detail all of the war preparations. 
This was agreed to, and some eight representative newspaper 
men were chosen and made the tour of America under the direc- 
tion of the Committee on Public Information. They saw Amer- 
ica at a highly favorable moment, and brought back most enthu- 
silastic accounts not only of the large-scale preparations but of the 
spirit and enthusiasm of the people. In return, a delegation of 
American journalists was invited by the Italian government to 
visit Italy and describe the war work of that country; but before 
this project could be carried through the armistice cut short the 
work. In the same connection, it may be pointed out that the 
committee suggested the beginning of the campaign of letter- 
writing on the part of former citizens of Italy. -This idea was 
taken up and carried out, and as a result thousands of letters 
were sent back to Italy describing the war work and war spirit 
of America and bringing conviction to those who doubted whether 
the United States would really take an active part in the war. 

In this work of publicity the committee obtained the cordial 
coéperation of the Italian officials and of the Italian journals. 
Many of these publishers were visited personally and the purpose 
of our mission and our method of procedure were explained to them. 
We received many extremely valuable suggestions from them, and 
in fact would have found it difficult to make any progress without 
their very generous and friendly support. We explained to them 
that the committee was not there to advertise America but to 
help win the war, and we invited counsel as to the best procedure 
to bring this about. Some of the journals, notably L’ Avanti, the 


548 THE AMERICAN POLITICAL SCIENCE REVIEW 


leading Socialist organ in Italy, were bitterly opposed to the war, 
but even L’ Avanti used much of the committee’s material which 
had distinet news value, even though it did not help the general 
` policy of the paper. Under the news department were also cir- 
culated a number of pamphlets, and a small booklet was pub- 
lished containing the leading facts regarding America’s war 
undertakings. Later, on the receipt of a great many requests, 
extracts were printed from the speeches of President Wilson, for 
which the demand could never be satisfied. In general, however, 
the newspapers and periodicals were found more effective than 
the pamphlets, of which many different types in large quantities 
had already been printed and circulated particularly by the 
Italian and English governments. 

The department of speakers was in charge of Professor Altroc- 
chi, professor of Italian in the University of Chicago. In this 
work he was very ably assisted by Mr. Kingsley Moses. This 
department reached thousands of Italians in all parts of the 
country by word of mouth—our estimate is one million. Some 
of the speakers were sent over from America for the express 
purpose of aiding the committee; others were obtained through 
the courtesy of the Y. M. C. A. and the Red Cross; and we had 
also a number of native Italian speakers. Among those who 
came from America were Congressman La Guardia (in the avia- 
tion service), Senator Cotillo of New York, Arthur Bennington 
of the New York World, Judge Ben Lindsey, Professor Sartorio, 
Professor Panuzio, Judge Cravates, and Nelson Gay. These 
speakers at first covered the larger cities. Later they were 
routed to cover various local sections in greater detail. Professor 
Altrocchi personally spent much time in Tuscany, Senator 
Cotillo in Naples and vicinity. Panuzio made a tour of Sicily. 
Mr. Bennington covered the Umbria, Romagna and other terri- 
tory. Various sections of northern Italy were covered in the 
same way. Professoressa Ranconi, a prominent Italian social 
worker, rendered excellent service in the crowded sections of the 
cities, and also among peasant women and school children. 
With a number of her associates she held frequent conferences in 
popular halls, workshops and rural centers. Wherever possible 
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moving pietures or lantern slides were used to illustrate these 
discourses. Through these speakers thousands of Italians were 
informed directly of the war work of the American government 
in detail. All speakers were instructed to deal simply with bare 
facts as to preparations, and also as simply as possible with the 
underlying purposes of America in entering the war. Facts. 
regarding the American war participation were also supplied to 
many Italian speakers, who made good use of them. These 
speakers were not under the jurisdiction of the committee, and the 
only relation we had with them was that of cordial coöperation 
in the common cause. 

Tt was the purpose and intent of these measures to bring home 
personally to as many Italian citizens as possible a detailed story 
of the actual work being done by America in preparation for a 
victorious finish. In this the committee was successful, for we 
not only reached thousands of hearers but naturally the news 
traveled rapidly throughout the neighboring communities, and 
where a thousand people heard a speaker fifty thousand learned 
the news. 

One of the practical and amusing tests of our work occurred in 
Florence. Professor Altrocchi was listening one day to a street 
speaker who offered to talk on any subject, and at the close of 
his little speech would take up a collection. Professor Altrocchi 
asked him to speak on the United States and the war, whereupon 
he proceeded with an eloquent discourse using the standard 
facts and figures of the Committee on Public Information. 

The department of pictures—moving and still—was designed 
to show graphically the war work in America. Unfortunately 
there are thousands of persons in Italy who do not read or write, 
and there are thousands more who have not much time to read. 
And there, as everywhere, the appeal to the eye is the most 
direct, striking and effective. Our moving pictures included a 
considerable variety of American war, industrial and agricultural 
films. These were revised and retitled and circulated on a con- 
siderable scale. Some of them were shown by our own speakers, 
others by the Italian military authorities at the front, others by 
the Y. M. C. A., others by various patriotic associations, and of 
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still greater importance were the exhibits made by the Italian 
cinema houses. This department supplied the “Inter-Allied 
Weekly,” the official “Pathe” of the Italian government, with 
film material for display in features throughout Italy, and other 
films were used through the efforts of the American consuls. 
The films showing the transformation of American recruits into 
soldiers and their arrival in France were particularly well received. 
The American war pictures from France, especially after Chateau- 
Thierry, were usually welcomed with wild enthusiasm. This part 
of the work was in charge of Lieut. Wanger and Mr. Cordner. 

Under this department there was also a widespread distribu- 
tion of photographs, post cards and other miscellaneous material, 
in charge of Mr. Byron M. Nestor, an American artist in Italy. 
Naturally the Italian is a great lover of pictures, and the Amer- 
ican war photos always drew a crowd when they were exhibited 
in conspicuous places on the streets. There seemed to be no end 
to the request for post cards containing photographs of American 
soldiers, of General Pershing, and of President Wilson. Italian 
soldiers in particular were eager for the post cards, and in order 
to facilitate their use the committee arranged with the Italian 
government to frank the cards. Reprints from American photo- 
graphic displays were exhibited in some three thousand Italian 
towns and cities, while some sixteen thousand towns and cities 
were reached by this department in various ways. Italo-Amer- 
ican ribbons and buttons, American war posters, American flags 
were sent out by the thousand—over thirty thousand copies of 
‘The Star Spangled Banner,” which every Italian band learned 
to play. A small riot occurred in front of our office at one time 
when American flags were being handed out. A procession of 
Italian boy scouts was passing and some unauthorized person 
threw out a number of small flags, thereby breaking up the 
parade and requiring the services of the police. 

With the soldiers at the front the situation was more difficult. 
Those who had been fighting in the trenches for three years were 
not interested in speeches and pamphlets. Fighting under very 
great difficulties in the mountain region, they had performed 
marvelous military feats, not yet fully appreciated, because not 
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fully told. Suggesting to General Diaz one day that greater 
publieity be given to their military men and measures, he replied 
that the Americans might think he was using Barnum’s methods. 
The full story of the initial difficulties, the catastrophe and its 
check at Caporetto, of the Austrian defeat on the Piave in June, 
1918, and the memorable victory in October, has never been fully 
told; but when it is, much greater credit will be given the Italian 
army than is now aecorded. 

During the war period the soldiers developed a psychology all 
theirown. The Italian government, however, after the battle of 
Caporetto, had systematically and vigorously .undertaken to 
improve the morale of the army. For this purpose some of the 
best psychologists of Italy were employed. We were in close 
touch with them, and did everything in our power to help the 
situation. General Diaz, Colonels Aymonino, Siciliano and 
Grossi were much interested in our work, and keenly realized its 
significance. They knew the bitter fruits of enemy propaganda. 
We assisted in the publication of some of the “trench papers,” 
supplied American war films, and in various other ways coöp- 
erated with the Italian government. 

It was soon apparent, however, that the most effective prop- 
aganda was the American uniform, and with this in mind we bent 
every effort to securing some force of American troops. The 
American ambulance unit landing at Genoa in July was received 
with astounding enthusiasm. Practically the entire population 
of Genoa came down to the water’s edge to greet them. The 
arrival of the 332nd regiment under Colonel Wallace, a little 
later, was also a signal for enthusiasm throughout Italy. They 
proceeded at once to the front, but as far as possible we endeav- 
ored to meet the demand for small detachments at various 
points in Italy. All those of Italian origin obtained “leave” to 
return to their respective homes in Italy, where their appearance 
was most effective. We also secured the detail of a number of 
soldiers from the American Expeditionary Forces in France. 
These were men of Italian origin who had been wounded, and 
: who were given ‘‘leave” to come to Italy. That they convinced 
their local villages and cities of the participation of America in 
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the war there can be no doubt, and if we could have secured a 
larger number of them we could have closed the argument very 
promptly. 

Many other activities were undertaken by the Committee on 
Publie Information in Italy. We suggested the American cele- 
bration of the 24th of May, the third anniversary of Italy’s en- 
trance into the war; and the general partieipation in this celebra- 
tion throughout America meant much in Italy, for the Italians 
justly felt that their great part in the war had not been fully 
appreciated. The committee undertook and organized, with the 
coöperation of the Italian authorities, the celebration of the 
Fourth of July in Italy. Immense erowds assembled in all the 
principal cities of Italy and the enthusiasm was indescribable. 
There were about one hundred thousand people assembled in 
Rome, fifty thousand in Milan, thirty thousand in Florence, and 
proportionate numbers in other great centers of Italian popula- 
tion. We were greatly assisted in this work by the Mutilati, 
an Italian association of wounded soldiers, whose enthusiasm and 
energy were unwearying. They were one of the most effective 
pro-war organizations in the country, for they spoke on behalf 
of thousands who had shed their blood for the Italian cause, and 
who could speak from the basis of a definite sacrifice. 

The most tenacious and sincere opposition to the war in Italy 
came from the official Socialist party. They were unyielding in 
their hostility to any form of war activity. Their formula was 
“neither help nor hindrance” to the war. To deal with this situ- 
ation we spread abroad as much material as possible regarding 
the pro-war activities of American labor. Later, at our request, 
the American Socialist commission, visiting in England and 
France, came to Italy. The chairman of this commission was 
Arthur M. Simons, and the other members were Charles Edward 
Russell, Louis Kopelin, editor of the Appeal to Reason, John 
Spargo, president of the American Social Democratic Federation, 
and John Howitt, president of the Kansas Miners’ Union. Public 
meetings were arranged for this commission in the.leading cities 
of Italy, and conferences between them and the anti-war Socialists. 
Several important meetings were held, particularly in the indus- 
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trial centers of Milan and in Bologna, an anti-war stronghold. 
It cannot be said that any of the leaders of the anti-war Socialists 
changed their position as the result of the work of this commission, 
but certainly many of their followers were impressed with the 
undoubted sincerity and ability of the American representatives 
who spoke for American labor. 

Mr. Spargo remained in Italy for two months, and very vigor- 
ously and effectively followed up the work begun by the com- 
mission. By speeches, by conferences, and by writing he kept 
up a continual controversy with the anti-war Socialist group. 
Mr. Samuel Gompers was also invited to visit Italy, and while 
there toured the principal cities. He was in a position to speak 
authoritatively as head of the American Federation of Labor; 
and in this capacity proclaimed the reason for labor’s partici- 
pating in the war, and denounced in vigorous language the oppo- 
sition. The effect of the combined Socialist and labor dele- 
gations was undoubtedly great. Coinciding in time with some 
of the most idealistic of President Wilson’s speeches, they tended 
to make a deep impression on any who were wavering as to the 
justice of the war. 

The fourth section of the office in Italy was never thoroughly 
organized. Its duties were to carry on the American propaganda 
into Austria. It was not possible to obtain help for this work 
until August, although conferences were held with the board at 
Padua which had charge of this work, and some of our material 
was used by them. Professor Edgell, of Harvard, arrived in 
August, and under the direction of the office in France began the 
work, which, however, was not completed for lack of time. 

That the work of the committee helped to hearten the Italian 
people in a critical period of the war there can be little doubt. 
The final victory at the Piave, under General Diaz, showed con- 
clusively that they did not lack either fighting spirit or technical 
ability. Notwithstanding their cruel sacrifices they were able to 
rally from what for a time seemed definite defeat. The June 
offensive of Austria was intended to complete the battle of Capo- 
retto, destroy the Italian army, and eliminate Italy as a factor 
in the war. The writer was at the front at the time, and cer- 


554 THE AMERICAN POLITICAL SCIENCE REVIEW 


tainly the issue was for some days doubtful. At one time, an 
advance of half a mile by the Austrian troops would have in- 
flicted a mortal wound upon Italy; but the Italian troops stood 
fast and in the end stopped the offensive, drove the Austrians 
across the Piave, and gave them a bloody check. Had the Ital- 
ians possessed sufficient reserves at that time they could have 
followed up the victory and finished the enemy then and there. 
On October 24, the anniversary of the terrible defeat at Capo- 
retto, General Diaz struck back at the Austrians, and after a 
severe struggle annihilated their forces. This was their final 
answer to the insidious efforts of the Central Powers to break 
down their morale. 

The work of the Committee on Public Information in Italy 
shows the great value of international publicity. The simple 
work of systematically and vigorously sowing the facts proved 
to be of great political and military significance. Our infor- 
mation did not consist of lies, misstatements, half truths, or 
exaggerations. Our only inaccuracy consisted in understating the 
magnitude of American preparations. We felt that since Amer- 
ica had a reputation as boasters it would be better to under- 
state than to overstate, and were greatly pleased to receive, 
after having been in Italy for some months, a friendly criticism 
from an Italian who declared that the information we were 
furnishing did not reveal the full strength of America’s effort. 

Italy was won, however, not merely by military facts, but by 
American idealism. After we had been in Italy two months, the 
editor of one of the most powerful papers in the nation, when 
asked what progress we had made and for suggestions for im- 
provement, replied, after many hesitations and apologies: ‘They 
say that while America is doing much she is not hurting herself. 
They say that you are (using an old Italian phrase) ‘giving away 
your old clothes.’ Italy is impressed with the strength and 
power of America, and delighted at a new ally, but thus far you 
have not touched the heart of Italy.” But after the battle of 
` Chateau-Thierry, when the fighting quality of the American 
troops was first revealed, and after the flood of ‘‘Crusaders,” as 
they were called, had reached. the million announced on the 
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Fourth of July, the enthusiasm of the Italians increased. And 
when the war purposes and ideals of America were stated in 
repeated messages in papers by the President, then the emotions 
of Italy were touched. They were doubly impressed by the fact 
that America, so far distant from the seat of war, so prosperous 
as a neutral, with nothing to gain in the way of territory, was 
willing to undertake, across three thousand miles of sea, an 
assault upon militarism and autocracy in an attempt to make the 
world safe for democracy and to organize the world in a League 
of Nations for a permanent peace. To them this appealed more 
‘strongly than the dollars or the supplies or the soldiers of Amer- 
ica, and its effect upon the morale of the struggling and some- 
what discouraged people cannot be denied. 

If anything like the amounts of money expended upon mili- 
tary preparations were employed in the scientific study and 
removal of international misunderstandings, the world would be 
more prosperous and more peaceful. Without undertaking to 
say just what machinery should be used, in some organized way 
the perpetuation of international good will and the removal of 
international misunderstandings should be carried out on a large 
and continuing scale. International misunderstandings menace 
our industrial, political, social and national ideals and progress. 
International sympathy and understanding can be fostered and 
developed, systematically and persistently, and here lies the 
broad road to peace. Without these understandings no machin- 
ery for peace can succeed; but with them the goal is in sight. 


EFFECTS OF THE LEAGUE OF NATIONS COVENANT 


QUINCY WRIGHT 


University of Minnesota 
EFFECT UPON INTERNATIONAL LAW 


The League of Nations covenant is designed to “promote 
i: international coöperation and to achieve international peace and 
security.” To accomplish the first it provides organs of con- ` 
‚ference and recommendation and coördinates the numerous- 
international unions already existing with some new ones. To- 
accomplish the second, the members of the league covenant to 
refrain from acting or to act in a specified manner, in specified 
circumstances. “Serupulous respect for all treaty obligations” 
is emphasized; thus in relation to the treaty of peace of which it. 
is a part, the covenant is comparable to the various forms of 
oaths, hostages, and guaranties of previous peace treaties.! 
/No intention of modifying international law is expressed. On. 
vthe contrary ‘‘the understandings of international law” are to be 
firmly established “as the actual rules of conduct among gov- 
ernments.” In fact, however, the character of law is dependent- 
upon the character of its sanction. Law and organization are in- 
terdependent, and the covenant when put in operation will modify’ 
international law, though less in its specific rules than in certain. 
assumptions upon which they have heretofore been supposed to- 
rest. 

By accepting the league, states recognize that their existence: 
depends upon the general maintenance of law, and consequently 
that they must prefer the claim of that law for defense, as against. 
the lure of an immediate national profit.” Thus, though inter- 


1 Phillipson, Termination of War and Treaties of Peace, 1916, pp. 207-213. 

2 “For as he that violates the laws of his country for the sake of some pres- 
ent advantage to himself, destroys that which is made for the perpetual security 
of what himself or his posterity shall be able to acquire; so that people which 
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national law will continue to aim at preserving the independence 

and autonomy of states, it must assume that its own preservation 

is more important.’ It follows that international law can no 

longer be conceived by text writers as a series of deductions from 

an assumed “fundamental right of states to exist.”4 The 

responsibility of states to assure the existence of the law will 
V have to be conceived as even more fundamental. 

Solon is reported to have said: ‘That commonwealth is best 
administered in which any wrongs that are done to individuals 
are resented and redressed by the other members of the commu- 
nity, as promptly and as vigorously as if they themselves were 
personal sufferers.” International law has been slow to apply 
this aphorism to the commonwealth of independent nations. 
Grotius insists on the right of nations to make war in case of a 
violation of law not immediately affecting them,‘ and hints that 
virtue may on occasion “direct and encourage” such action,’ but 
he does not discuss the circumstances in which nations should 
regard effective action as a responsibility. A few writers® have 
asserted the applicability of Solon’s principle to the society of 


violates the Laws of Nature and Nations break down the bulwarks of their 
future happiness and tranquillity.” Grotius, De Jure Belli ac Pacis, Proleg., 
sec. 18. See also Proleg., sec. 23; Vattel, Le Droit des Gens, Prelim., sec. 22; 
I Corinthians 12: 26. 

3 “Public international law proposes to reach a compromise (transaction) 
between two actions, contrary in fact, that of the principle of autonomy of 
states, and that of the notion of the cosmopolitan society. Neither of these two 
principles ought to supplant the other, nor to be put completely to its practical 
application.” Bonfils, Manuel de droit international public, 6th ed. (Fauchille), 
Paris, 1912, see. 24, p. 10. These opposites may be synthesized in a more fun- 
damental principle than either, maintenance of the law defining the compromise. 

4 Hall, International Law, 7th ed. (Higgins), London, 1917, sec. 7; Wilson and 
Tucker, International Law, 7th ed., 1917, p. 73. 

5 Plutarch, Solon, sec. 18, quoted by Grotius, op. eit., I, e. 5, sec. 2. 

5 Op. cit. II, c. 20, sec. 40, par. 1, 4; e. 25, sec. 6. See also, Hall, op. cit., 
sec. 92, p. 298; Bluntschli, Le droit international codifie, secs. 471, 478. 

7Op. cit. IL, c. 24, sec. 1; I, c. 5, sec. 1. 

8 Creasy, First Platform of International Law, London, 1876, p. 44; Sheldon 
Amos, Jurisprudence, London, 1872, pp. 411, 456; Kaltenborn, Zeitschrift für die 
gesamte Staatswissenshaft, (1861), vol. 27, p. 86, quoted by Schücking, The Inter- 
national Union of the Hague Conferences (trans. C. G. Fenwick), N. Y., 1918, p. 
46; Seott, American Journal of International Law, vol. 10, p. 343. 
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nations and there have been a few cases of protest? or even inter- 
vention on the grounds of a general interest in the maintenance 
of law," but in 1916 Secretary Root thought that for nations ‘‘to 
protest against the breaking down of the law” where they were 
not directly involved ‘would be a change in theory.” The, 
practice has been to regard violations of international law by 
states as torts to be remedied by the immediate sufferer; not as 
crimes for the suppression of which all members of the community 
are responsible.” 

A shifting of emphasis from rights of states to responsibilities 
of states is the fundamental change which the covenant will make 
in international law. A few specific changes, all deducible from 
this, may be mentioned. 

Title by Conquest. ‘‘Non est justa causa belli, amplificatio 
imperii”! wrote Victoria in thesixteenthcentury. Threecenturies 
later the Supreme Court of the United States, though admitting 
the right of conquest under international law, asserted that “ 
war . . . . declared by congress, can never be’ presumed 
to be waged for the purpose of conquest or the acquisition of 
territory;” consequently the President cannot enlarge the boun- 
daries of the United States by his authority as commander-in- 


9 Protests by France, Austria and Prussia to United States in Trent Case, 
Supp. American Journal of International Law, Vol. 10, pp. 67-72; by United States 
to Germany in case of Belgian deportations, ibid., Special Supplement, Vol. 
il, p. 251. Protests based on humanity or political sympathy have been more 
common and are of more doubtful propriety, see Hall, op. cit., sec. 92; Moore’s 
Digest, Vol. 6, pp. 32, 349, 359, 363; Green, American Interest in Popular Govern- 
ment Abroad, U. S. War Information Series, No. 8 (1917). 

10 This was assumed to be the basis of the interventions of the quadruple 
alliance of 1815, see Declaration of Aix la Chapelle, Nov. 15, 1818, Great Britain, 
Parl. Pap., 1819, Vol. XVIII, p. 351. Gladstone referred British interest in 
Belgian independence to the general European interest in the maintenance of 
public right, Aug. 10, 1870, Hansard, Vol. 203, p. 1786. See also speeches of Sir 
E. Grey, Aug. 3, 1914, Parl. Deb., series 5, commons, Vol. 65, p. 822, and of Pres. 
Wilson, Apr. 2, 1917, Cong. Rec., Vol. 55, pp. 102, 118. 

u Though a change he approved, American Journal of International Law, 
Vol. 10, p. 9. 

12 Ibid. See also Bluntschli, op. cit., sec. 464. 

13 Victoria, Relectiones Theologicae (1557), ed. 1696, p. 428, Classics of Total 
national Law series, pp. 170, 278, 428. 
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chief of the army." The Monroe Doctrine asserted that “the 
American continents . . . . are henceforth not to be con- 
sidered as subject for further colonization (a fortiori, conquest) 
by any European powers;’’ and a resolution of the Pan-American 
Congress of 1890 declared that ‘‘The principle of conquest shall 
not during the continuance of this treaty of arbitration be recog- 
nized as admissible under American public law;’’!* but the reso- 
lution was inoperative because of failure of the arbitration scheme, 
and international law has continued to recognize conquest as a 
source of good title, though qualified by the requirement that 
there be ‘‘a ‘cession’ either expressed or implied on the part 
of the dispossessed state or else (where the whole of a state is 
affected) a ‘completed conquest? . . . . in the sense of 
‘firm possession’ on the part of the conqueror, coupled with 
‘intention’ and ‘ability’ to hold the territory so acquired.” 

This right of conquest is abolished as respects members of the 
‘Yeague, by article X of the covenant, which forbids, not only 
direct conquest, as by “external aggression” against the “ terri- 
torial integrity” of a member, but also veiled conquest as by 
“external aggression” against the “existing political independ- 
ence” of amember. This appears to be the main effect of this 
much mooted article. If its inapplicability to revolutions were 
not made obvious by use of the words ‘‘external aggression, ” it 
would be made so by comparison with the interpretation given 
the guarantee in a treaty of 1846, of ‘‘the rights of sovereignty 
and property which New Granada has and possesses” over the 
Isthmus of Panama, by the United States state department in 
1904. “The theory,” wrote Secretary Hay, “that the treaty 
obliged the government of the United States to protect the gov- 
ernment of New Granada against domestic insurrection or its 
consequences, finds no support on the record and is in its nature 
inadmissible. ’’8 


4 Flemming v. Page, 9 How. 603 (1850). 

18 Moore’s Digest, Vol. 6, p. 402. 

16 Ibid., Vol. 1, p. 292. 

17 Cobbett, Leading Cases on International Law, London, 1918, Vol. 2, p. 245. 

18 Secretary Hay to Mr. Reyes, Jan. 5, 1904, Diplomatic History of the Panama 
Canal, Washington, 1914, 68rd Cong., 2nd Sess., Senate Doc. No. 474, p. 503. 
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Intervention. ‘‘Its essence,” said Sir Vernon Harcourt, speak- 
ing of intervention, “is illegality,”'° and publicists have agreed 
that international law imposes the obligation of nonintervention.° 
Hall thinks that intervention ought not to be legal “except for- 
the purpose of self-preservation, unless a breach of the law as 
between states has taken place or unless the whole body of . 
civilized states have concurred in authorizing it.” 

These last two exceptions are recognized as law by the cove- 
nant, which authorizes intervention to prevent conquest (art. X) 
or to prevent a resort to war without preliminary efforts at pacific 
settlement (art. XVI), and provides that the league may author- 
ize intervention in case of failure to carry out an arbitration 
award (art. XIII) or a unanimous” recommendation in cases 
submitted to conciliation (art. XV). 

Equality. ‘‘No principle of general law is more universally 
acknowledged than the perfect equality of nations. Russia and 
Geneva have equal rights, > said Chief Justice Marshall, “Rel- 
ative magnitude,” said Lord Stowell, “creates no distinction of 
right; relative imbecility, whether permanent or casual, gives no 
additional right to the more powerful neighbor; and any 
advantage seized upon that ground is mere usurpation.” 

During the second Hague Conference the attempt to create a- 
permanent international court was frustrated by the insistence of 
the small states upon equal representation on such a body. For 
an effective administrative, executive or judicial body, equality 
of representation is obviously impractical in so large a group as 
the family of nations. In some international unions the prin- 
ciple of equality has been abandoned, even in the congress, by 


18 Leiters of Historicus, p. 41. 

20 Wilson and Tucker, op. eit., p. 87. 

21 Hall, op. cit., sec. 92. See also footnotes 8, 9, 10 supra. 

22 If referred to the council, but if referred to the assembly the recommen- 
dation need be concurred in only by the representatives of members of the 
league represented on the council and a majority of other members of the 
league, in both cases with exception of the representatives of the parties to the 
dispute. 

23 The Antelope, 10 Wheat. 66, 122 (1825). 

24 Le Louis, 2 Dods. 217 (1817), Scott, Cases, p. 357. 
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giving weighted votes in proportion to financial contribution or 
extra votes to colonies.» In the covenant. equality of repre- 
sentation is abandoned in the council, but retained in the assem- 
bly, except for the vote given to five British colonies. - 

Whether this impairs the equality recognized by international 
law may be questioned. Equality before the law does not imply 
equality in political weight | or administrative authority. Quite - 
the reverse. Where each state supplies its own remedy, equality 
‘before the law is jeopardized. But to attain equality of remedy, / 
organization is necessary, and effective organization implies dis- 
tinctions in administrative authority and, under present con- 
ditions, of political power. The dominance of the ‘‘concert’’ in 
Europe and of the United States in the Americas during the 
nineteenth and twentieth centuries, and of Japan in the Far East 
during the twentieth century supplied crude organizations for 
this purpose. The position given these powers in the council is 
but a recognition of established fact. 

Political inequality has been recognized,-not only in practice 
but in theory. Thus Grotius saw that “attributive justice” 
which gives to each according to merit, need or fitness must be 
recognized, as well as ‘‘expletive justice”? which assures equal 
protection of rights.* Other writers clearly recognize that polit- 
ical inequality is compatible with legal equality.?” 

By assuring all states adequate protection of the law, although 
by means of an organization recognizing inequalities in polit- 
ical influence and administrative authority, the equality to which 
Marshall and Stowell referred is rendered more secure. 

t. Rightto Make War. ‘Thelaw of nationsallowsevery sovereign 
‘government to make war upon another sovereign state.” So 
states Lieber’s Code,?® and the rule has been accepted by text 


25 Sayre, Experiments in International Administration, N. Y., 1919, pp. 23, 30. 

26 Grotius, op. cit., I, c. 1, sec. 8, par. 3. 

27 Cobbett, op. cit., Vol. 1, p. 50; Wilson and Tucker, op. cit., p. 98; Lawrence 
doubts even legal equality, but he gives the term a wider sense than here 
intended (Principles of International Law, 4th ed., N. Y., 1910, sec. 114). 

28 U, S. Army, General Orders, No. 100 (1863), art. 67. 


562 THE AMERICAN POLITICAL SCIENCE REVIEW 


writers?’ since the ancient discussions as to justa causa belli 

became obsolete. Recent conventions have modified this prin- 

ciple by requiring certain formalities before war, as a formal dec- 

laration?® or a period of delay,** or by limiting the objects for 

which war may be declared. Thus, effort has been made to 

forbid war for the recovery of contract debts® and for the settle- 
ent of justiciable controversies.” 

‘V/ These two types of limitation have been so extended by the 
covenant that for members of the league the principle has become 
the exception. Thus war can never be made without a prelim-, 
inary delay of from three to nine months for conciliation or arbi- 
tration (art. XII) and war cannot be made at all for conquest 
(art. X) or to settle controversies “recognized by the parties as 
suitable for submission to arbitration” (art. XV) or upon which 
a unanimous decision is given on submission to conciliation 
(art. XV). 

Right to be Neutral. “The right of every independent state to 
remain at peace while other states are engaged in war is an 
incontestable attribute of sovereignty.” This opinion of 
Wheaton would have been received with astonishment in the 
middle ages. ‘‘No member of the World Empire could be other 
than directly interested in the internecine strife which interfered 
with the harmony of the association (and) no Christian . . . . 
could stand neuter in the battle of orthodoxy against heresy or 
of Christendom against the Saracen.” Later, statesmen fol- 
lowed the advice of Machiavelli,?” that it is not only “more frank 


29 See discussion on question of Chinese delegate at the second Hague Con- 
ference as to effect of a refusal to accept a declaration of war, in Higgins, The, 
Hague Peace Conferences, Cambridge, 1909, p. 205. 

30 JII Hague Convention, 1907. 

31 Wilson-Bryan Peace Treaties, concluded by United States with 20 states, 
1913-14. 

32 II Hague Convention, 1907. 

33 I Hague Convention, 1907, arts. 1, 38. United States arbitration treaties, 
concluded with about 20 states, 1908-09, See Malloy, Treaties, etc., p. 814. 

34 See footnote 21, supra. 

35 Wheaton, Elements of International Law, 8th ed. (Dana), 1866, p. 509. 

3$ Walker, History of the Law of Nations, 1899, Vol. 1, p. 135. : 

37 The Prince, ch. 21. 7% 
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and Princely” but also ‘‘more profitable” to declare war than 
“to stand neuter,” and not until recognized members of the 
family of nations were established in physical isolation was the 
right of remaining neutral really enjoyed.?8 Though Mazzini?’ 
characterized ‘‘neutrality in a war of principles”’ as ‘‘the negation 
of the common law of nations, political atheism” and spoke of 
the injunction to remain neutral in such a war as ‘‘the word of 
Cain,” the right has been generally recognized during the nine- 
teenth century. 

Under article XVI of the covenant, this right no longer exists 
for members of the league in wars resorted to in disregard of 
articles XII, XTII, and XV of the covenant. Although the actual 
making of war is discretionary, members of the league must 
proceed against the commerce and communications of the vio-Y 
lating state in a manner which would render them no longer 
neutral in the sense understood by international law. 

Affirmations of International Law. Other traditional principles 
of international law are affirmed by the covenant. Independence, 
recognized as a right of states under international law,‘ is defined 
by Lawrence as ‘‘the right of a state to manage all its affairs 
whether external or internal, without control from other states.” 
“ Existing political independence” is guaranteed against external 
aggression by article X, and more specifically independence is 
protected in its internal aspect by the clause excluding domestie 
questions from the competence of the league (art. XV, par. 8); 
and in its external aspect by the general character of the league 
which confines the authority of league organs to advice or rec- 
ommendations,” by the requirement of unanimity at meetings of 
the assembly and council (art. V, par. 1), by the provision that 


38 Standards of neutral duty were really first established by the practice of 
the United States after 1793; see Hall, op. cit., sec. 213, p. 632. 

39 Bolton King, Mazzini, p. 305, quoted in Beer, The English Speaking Peoples, 
N. Y., 1917, p. 134. 

40 Wilson and Tucker, op. cit., p. 81. : ` 

4 Principles of International Law, 4th ed., 1910, sec. 58, p. 119. For specifie 
rights included by the term “independence,” especially right of regulating 
immigration, see Fong Yue Ting v. U. S., 149 U. S. 698 (1893), Hershey, Essen- 
tials of International Public Law, 1912, p. 147; Bonfils, op. cit., sec. 441, p. 273. 
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amendments to the covenant shall not bind dissenting members 
(art. XXVI) and by the permission to withdraw on two years’ 
-notice if international obligations are fulfilled (art. I, par. 3). 

The accepted principle, that in case of conflict in treaties 
between different parties the earlier prevails,” is recognized in 
the provision forbidding later treaties conflicting with the cov- 
enant (art. XX, par. 1), but recognizing the validity of earlier ones 
unless abrogated by consent of the parties (art. XV, par. 2; XXI). 

The extension of diplomatic immunities to representatives of 
members of the league and officials when engaged in league 
business and of inviolability to buildings oceupied by the league 
and its officials and representatives attending its meetings (art. 
‚VT, par. 4, 5) is in accord with international law, and these pro- 
“ visions will rely on international law for interpretation, though 
it is not clear that such immunity would have extended in the 
‘absence of express stipulation.“ It was thought necessary ex- 
pressly to state similar immunities in the Hague Convention for 
pacific settlement of international disputes.‘ 


It will be observed that the more important modifications in 
international law, elimination of the right of conquest, limitation 
of the right to make war and of the right to remain neutral, are 
not sudden departures from tradition, but are rather the culmi- 
nation of historical processes or the rising to the surface of under- 
currents of principle, always present but long obscured by ex- 
cessive emphasis upon other principles. For those who believe 
that violent breaks with the past are not apt to be permanent, 
this consideration should be reassuring. 

The extension given to the right of intervention is supported 
by precedent and authority, and for states who intend to observe 


# Lowell, The Covenanter, N. Y., 1919, Letter No. 2. 

# Wilson and Tucker, op. cit., p. 216. 

4 It was questioned in ‘the senate whether delegates to the proposed Panama 
Congress of 1826, were ‘‘diplomatic officers.” See Benton’s Abridgement of the 
Debates of Congress, Vol. 8, p. 463; Elliot’s Debates on the Federal Constitution, 
2nd ed., 1836, Vol. 4, p. 480; Corwin, The President’s Control of Foreign Relations, 
Princeton, 1916, p. 56. 

4 I Hague 1907, art. 46. 
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the law is not a derogation from independence, which in all 
essentials is unimpaired. Precedent and authority, likewise, 
justify the limitation recognized in the theory of equality, a lim- 
itation which may give reality to the conception, necessary to 
international or any other system of law, of equality before the 
law. 

However, though there is no violent break with the past, the 
importance of the modifications in the theoretical foundations of 
international law should not be underestimated. ‘‘There is no 
king,” said Bracton, “where the will and not the law has do- 
minion.”“ In accord with this father of the common law, the 
covenant recognizes that states cannot survive where sovereignty 
can override the law. As the price of existence, states must 
accept definite responsibilities for the maintenance of law. 
Should this conception, about to be formally accepted, become 
instinctive in our civilization, the time might come when the 
chapters on war and neutrality, which overburden textbooks on 
the law of nations, could be relegated to historical appendices. 


EFFECT UPON THE FOREIGN POLICY OF THE UNITED STATES 


The senate has been more concerned with the effect of the cov- 
enant upon American foreign policy than with its effect on inter- 
nationallaw. Such traditional policies as political isolation, non- 
intervention, recognition of de facto governments, the Monroe 
Doctrine, arbitration of disputes, limitation of armaments and 
the open door in the Far East have been discussed, especially by 
protagonists of reservations or amendments to the covenant. 

Political Isolation. The policy associated with Washington’s 
` advice “to steer clear of permanent alliances,” and Jefferson’s 
warning against ‘‘entangling alliances” is incompatible with the 
covenant. By articles X, XVI and XVII, the United States 
undertakes to coöperate with Europe and Asia in exterminating 
war for conquest and war without preliminary attempts at pacific 
settlement. The covenant undoubtedly imposes a several as 


4 Bracton, De Legibus et Consuetudinibus Angliae (written, 1250-56), Twiss, 
ed., London, 1878, ch. VIII, sec. 5, Vol. 1, p. 39. 
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well as joint responsibility, but except for the requirement that 
commercial and financial intercourse be cut off from a covenant 
breaking state, the character of action to be taken is left to the 
discretion of each state. The council of the league, with unan- 
imous vote, shall “advise” (art. X) or “recommend” (art. XVI), 
but the United States, so far as its own action is concerned, would 
decide. i 

It has been proposed that the policy of political isolation .be 
protected by reservations emphasizing the above interpreta- ` 
tion of the covenant and making absolute the right to withdraw, 
now limited by the requirement that international obligations 
under the covenant shall have been fulfilled (art. I, par. 3). The 
first adds nothing to the covenant and would doubtless be accep- 
table. The second would be an amendment. 

However, it is idle to suppose that these or other reservations 
could resurrect a policy of political isolation. Three thousand 
miles of water is not what it wasin 1796. The contrast of Europe 
and America is no longer that of monarchy and republicanism. — 
The tradition had become a fiction before the Congress of 
Versailles. 

As to other American states, isolation was never a policy. As 
to Eastern Asia, American isolation was an obvious fiction after 
the acquisitions following Dewey’s victory at Manila Bay, if it 
had not been such since Perry opened Japan in 1854. Acquisi- 
tion of Hawaii, partition of Samoa, intervention in the Boxer 
uprising, assertion of the “open door” in China, and ex-President 
Roosevelt’s successful insistence upon mediation to end the Russo- 
Japanese war, show how far recent American policy is one of 
isolation from Far Eastern interests. 

As to Europe, the fact that America in each case made reser- 
vations in favor of her “traditional policy of not intruding upon, 
interfering with, or entangling itself in the political questions of 
policy or internal administration of any foreign state” should not 
be permitted to obscure the fact that she took a prominent part 
in the Hague Conferences of 1899 and 1907 and the Algeciras Con- 
ference of 1906. 
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The War of 1812 is evidence that a century ago the policy of 
isolation could not stand a serious strain. Certainly entry into 
the next war involving Europe generally has emphasized the 
deduction and has given the coup de grace to a policy of political 
isolation. As to this policy the covenant proclaims not its death, 
but long life to its successor. 

Nonintervention in domestie affairs, as an American poliey, 
should be distinguished from the policy of political isolation 
already referred to. Concern in the controversies between 
European states and political connection with those states, in 
spite of Washington’s warning, has become the practice of the 
United States. On the other hand, refusal to “interfere in the 
internal concerns” of European powers, asserted in the Monroe 
Doctrine, together with its correlative, noninterference of other 
states in domestic affairs of the United States, has continued to 
be an American policy. Unofficial expression of sympathy for 
struggling nationalities in Europe and protests in behalf of per- 
secuted sects has been the limit of American interference.‘? 
Protest or intervention in defense of international law falls, of 
course, in a different category. 

Apprehension has been expressed lest interference by America 
in foreign domestic affairs might be required under articles X, XI, 
XVI and XVII of the covenant, and interference by other states 
in American domestic affairs might be permitted under articles 
VILI, XV, XXI and XXIII. l 

Article X relates only to cases of “external aggression;” and 
‘war or threats of war” declared by article XI, “a matter of 
concern to the whole league,” is not a domestie question. The 
circumstances ‘‘threatening to disturb either the peace or the 
good understanding between nations upon which peace depends, ” 
which under article XI may be brought to the attention of the 
league by any member, are in terms limited to those “affecting 
international relations.” The measures required or authorized 
under article XVI, being confined to cases of breach of the 
covenant itself, are clearly of international concern. Although 


17 Moore’s Digest, Vol. 6, pp. 32-33, 347-367. 
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article XVII permits similar action where states not members of 
the league are involved, here also an external use of force by the 
state acted against would have occurred, thus the question would 
not be strictly domestic. 

But though intervention in domestic affairs of foreign states is 
in no case sanctioned, even greater precautions have been taken 
to assure the domestic autonomy of members of the league, not 
only against foreign states, but against the league itself. “Exist- 
ing political independence,” guaranteed against “external 
aggression” by the covenant has been held by text writers“ and 
the courts‘? to embrace autonomy in the control of tariffs, immi- 
gration, form of government, etc. States now fully independent 
and exercising these powers are guaranteed them in the future. 
by article X. Even more specific is the exclusion from inter- 
national controversy, by article XV, of “matters which by inter- 
national law are solely within the domestic jurisdiction” of a 
state. 

The real concern, however, has been lest the league itself 
become a second Holy Alliance, arrogating to itself jurisdiction 
in the domestic affairs of its members. This is a matter de- 
pendent upon the good faith of the league. Superior power can 
abuse the law, and if the league is to be of value its united force 
must be superior to that of any member. Certainly intervention 
in domestic affairs is as well guarded against as the power of 
language can make it, without impairing the capacity of the league 
to accomplish its purpose. 

In the matters of reducing armaments (art. VIII), appor- 
tioning mandates (art. XXII), regulating labor, commerce, drug 
traffic, etc. (art. XXIII), the league organs are restricted to ad- 
visory powers until a plan has been agreed to by each party con- 
cerned. In the settlement of international controversies there 
is more difficulty, for it might be alleged that the mere fact of a 

48 Hershey, Essentials of International Public Law, 1912, p. 147; Wilson, Hand- 
book of International Law, St. Paul, 1910, p. 56; Bonfils, Manuel de droit interna- 
tional public, 6th ed., Paris, 1912, see. 441, p. 278; Bluntschli, Le droit interna- 
tional codifie, Paris, 1870, secs. 381, 382. 


49 Fong Yue Ting v. U. S., 149 U. S. 698 (1893); The Sehooner Exchange v. 
MeFaddon, 7 Cranch 116 (1812), Scott, Cases, pp. 208, 209. 
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foreign state raising a question shows that it is not solely do- 
mestic. This point of view was accepted by the United States 
in negotiating the Bryan treaties (1913-1914) which bar no con- 
troversies from consideration by the commissions there provided. 
Under these treaties, which continue under article XXI of the ` 
covenant, though after five years they may be denounced with a 
year’s notice, the United States could maintain no claim to with- 
draw a question on the ground that it is domestic. For states 
with which the Bryan treaties were not concluded, notably 
Germany, Austria and Japan, a domestic question could be with- 
drawn from the consideration of any league organ, if the council, 
judging according to international law, finds by unanimous vote 
that it is of that character (art. XV, par. 8). 

It has been urged that the United States reserve the power to 
decide for itself whether the question is domestic. Such a res- 
ervation would amount to an amendment of a radical character, 
since it would put it in the power of each state to declare every 
question domestic, and hence to defeat the purpose of the league. 
Vattel lays it down as a general principle of treaty interpretation 
‘that neither of the parties who have an interest in the contract 
may interpret it after his own mind; for if you have the right to 
give to my promise what meaning you please you will be able to 
regulate my obligations at will, contrary to the intention and 
beyond the scope of my actual agreement; and, conversely, if I 
am to be allowed to explain my promises after my own pleasure 
I shall have it in my power to render them meaningless and of 
no effect. by giving them a meaning quite different from that 
they had for you when you accepted them.” What matters 
are, under article XV, ‘‘solely within the domestic jurisdiction” 
of a state is a question of treaty interpretation, ascertainable by 
reference to international law. As a justiciable question it would 
perhaps more properly be decided by an arbitration tribunal or 
an international court than by a political body such as the council, 


50 Vattel, Le Droit des Gens, II, c. 17, sec. 265. ‘‘Némo debet esse judex in 
sua propria causa’’ is so fundamental a principle of the common law that Coke 
and others have thought a conflicting act of Parliament would be void. Dr. 
Bonham’s case, 8 Rep. 118 a; Thayer, Cases on Constitutional Law, I, 48-51. 
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but clearly the matter should be decided by some body of inter- 
national jurisdiction. Mr. Taft#! and Mr. Root* supported this 
position when they contended (against a majority of the senate) 
that the ascertainment of what is a justiciable question in the 
meaning of the proposed arbitration treaties of 1911 was properly 
a subject for decision by the international commission to be ap- 
pointed under those treaties, rather than by the treaty-making 
power of the contracting parties. 

Recognition of de facto Governments. ‘‘To consider the govern- 
ment de facto, as the legitimate government for us” seemed a 
sound policy for Monroe. It was a deduction from the policy of 
nonintervention in domestic affairs and was put into practice by 
recognition of the former Spanish colonies at that time. A dif- 
ferent attitude would have shown scant respect for the men of 
’76. Support of ‘‘legitimacy”’ could only be interpreted as mean- 
ing that they should have “hung separately.” After they and 
their descendants had ‘‘hung together” for over a century and a 
quarter, some observers noted a departure from tradition in 
President Wilson’s hope that ‘‘ All this hemisphere is devoted to 
the same sacred purpose, and that nowhere can any government 
endure which is stained by blood or supported by anything but 
the consent of the governed,’’® especially when the pronounce- 
ment was followed by refusal to recognize, because of the irreg- 
ularity of their institution, the governments of Huerta in Mexico 
and Tinoco in Costa Rica, and by the proposal that American 
states agree to prevent assistance, either by military expeditions 
or by munitions of war, to revolutionaries in neighboring states.’* 

It should be observed, however, that reference in. these cases 
was to violent changes in governments which might have been 
altered by constitutional processes, not to the formation of new 
states or governments, where recourse to peaceful means is want- 
ing. As for the latter, the old policy was very promptly ob- 


51 Our Chief Magistrate and his Powers, N. Y., 1916, p. 106-108. 

52 62nd Cong., Ist Sess,, Senate Doc. No. 98, p. 9. 

53 American Year Book, 1913, p. 93. 

54 Address, Second Par: American Scientific Congress, Jan. 6, 1916, Myers, 
“The New Pan-Americanism,” World Peace Foundation, Pamphlet Series, 
Vol. VI, No. 2, p. 108. 
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served in the case of Panama in 1903 and of Czechoslovakia and 
Poland in 1918. Nothing in the covenant affeets this poliey. 
The assumption that artiele X would prevent recognition by the 
United States of a de facto government can get no support from 
the text of the article or from the interpretation officially given 
to similar guaranties in: the past.® 

The Monroe Doctrine has, been referred to ‘‘as practically the 
only policy which we have evolved—our one tradition” and as 
the norm of conduct for foreign affairs. Such comments 
show the indefiniteness of the doctrine. Examining its original 
statement it appears to be an assertion and vague guaranty of 
the immunity of American territory from European aggression 
and of independent American states from European oppression. 
This was the sense in which President Wilson understood it when 
in his address of January 22, 1917, he proposed that the nations 
“adopt the doctrine of President Monroe as the doctrine of the 
World.” ‘In this sense he embodied it in his fourteenth point of 
January 8, 1918, and in this sense the doctrine is incorporated in 
article X of the covenant. President Lowell has pointed out “if 
your object is to preserve the fruits inside the fence you do not 
fail to preserve them by making the fence cover two orchards 
instead of one.” In this respect the doctrine is only extended 
and rendered more secure by the covenant. 

Later interpretations have conceived the doctrine as a policy, 
whereby the United States might influence the foreign policy of 
American states, and in “flagrant cases of wrongdoing or im- 
potence ‘. . . . exercise an international police power” 
over them.*® This policy has been manifested by refusal to 
permit such states to sell or lease portions of their territory to 
non-American states,5® by exclusion of foreign interests in the 


55 Secretary Hay to Mr. Reyes, Jan. 5, 1904, Diplomatic History of the Panama 
Canal, 63rd Cong., 2nd Sess., Senate Doc. No. 474, p. 503. 

5 J. A. R. Marriott, “The Foreign Policy of the United States,” The Living 
Age, Vol. 302, p. 328 (Aug. 9, 1919). 

57 League of Nations Magazine, Vol. II, No. 2 (April, 1919). 

58 President Roosevelt, Annual Message, Dec. 6, 1904, Moore’s Digest, Vol. 6, 
p. 596. 

59 Yucatan, 1845, Magdalena Bay, 1912.. 
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construction and operation of the Panama Canal,‘® and in the 
administration of the finances of states in a condition of bank- 
ruptcy.“ This activity has been confined to the territory in the 
region of the Caribbean, and somewhat resembles that in the 
familiar ‘‘spheres of interest” of European states. 

In exempting “regional understandings like the Monroe Doc- 
trine” from the scope of the league it was hoped to protect this ` 
aspect of the doctrine, but the article does not make it clear who 
decides whether any particular controversy is within the purview 
of such an understanding. As with domestic questions this 
would seem a question of treaty interpretation proper for decision 
by an organ of the league, and such is Lord Robert Cecil’s view.” 
There have been sufficient precedents and opinions on the Monroe 
Doctrine in the past century to make such a question susceptible 
of judicial decision, though doubtless because of the probability 
of unprecedented circumstances arising it would be desirable to 
leave decision to a political body in which the United States has: - 
a voice, such as the council. Asin the case of domestic questions, 
insistence by the United States on its power to interpret this: 
phrase might, if adhered to by all states having “regional under- 
standings,” render the covenant nugatory. 

Arbitration of Disputes. “The adjustment of difficulties by 
judicial methods rather than force of arms,” said President. 
MeKinley in referring the proposed arbitration treaty with 
Great Britain of 1897 to the senate, “has been recognized as the 
leading feature of our foreign policy throughout our entire: 
history.” s3 , ; 

The covenant does not make arbitration compulsory in any 
case, since it leaves it to the parties to decide whether a dispute 
is “suitable for submission to arbitration” (art. XTIT). In this: 
respect it falls short of the plan unsuccessfully promoted by the 
United States in the Hague Conferences, to define classes of con- 


60 Foster, A Century of American Diplomacy, N. Y., 1901, p. 161 et seq.. 

61 St, Domingo, 1905, Hayti, 1916, Nicaragua, 1916. 

8 The Covenanter, N. Y., 1919, p. 159. 

63 Inaugural Address, March 4, 1897, Richardson, Messages and Papers of the 
Presidents, Vol. 10, p. 17. See also, A League of Nations, Vol. I, No. L (Oct., 
1919), pp. 9-42. 


EFFECTS OF THE LEAGUE OF NATIONS COVENANT 573 


troversies in which arbitration would be compulsory, and in the 
Taft treaties of 1911, not ratified because of senate amendments, 
which named such classes and left their interpretation to a joint 
commission. The covenant does, however, go as far as the arbi- 
tration treaties actually concluded by the United States, which, 
while defining cases in which arbitration shall be obligatory, 
leaves it open for either litigant to withdraw such cases on the 
. allegation that they affect its vital interests, independence, 
honor, or the interests of third parties.* 

It may be questioned whether compulsory submission of con- 
troversies must not await the establishment of a true international 
court with jurisdiction fully defined by law. Arbitration im- 
plies appointment of the arbitrators by agreement of the parties 
and hence a voluntary acceptance of their jurisdiction.® 

In defining four classes of cases suitable for arbitration and 
providing for enforcement of awards (art. XIII), every: facility 
is given for the further development of arbitration. Existing 
arbitration treaties are unaffected according to the terms of 
article XXI. 

The provisions requiring the submission of nonjusticiable 
questions to the council or assembly (art. XV), in effect embody 
the Bryan peace scheme, accepted in twenty bilateral treaties. 
Though the latter authorized no recommendations of binding 
character, they did forbid war until the report was made, which 
must be within a year. The covenant adds the requirement 
that a recommendation if unanimous in the council or a majority 
in the assembly, provided all members represented on the council 
are favorable, and excluding in both cases representatives of the 
parties in dispute, becomes obligatory. Such a decision would 
be rare, consequently a delay of three months after the recom- 
mendation is made, six months being allowed to make it, is the 
practical requirement. The covenant also recedes from the 
Bryan treaties in excluding matters of ‘‘domestic jurisdiction” 


#% See treaty with Great.Britain, 1908, art. 1, Malloy, Treaties, etc., p. 814. 

I Hague Convention 1907, art. 37. See also Roosevelt, instructions to 
delegates to Second Pan-American Conference, Oct. 8, 1901, 57th Cong., Ist 
Sess., Senate Doc. No. 330, p. 34. 
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and “regional understandings like the Monroe Doctrine” from 
consideration, while the latter inelude “all disputes between 
them, of every nature whatsoever, which diplomacy shall fail 
to adjust.” 

The methods of pacifie settlement employed and advocated by 
the United States are adopted by the covenant, their applica- 
tion being sanctioned by combined force. In this respect the 
covenant is a consummation of American policy. 

Limitation of Armaments. Though Washington urged prepa- 
ration for war in time of peace, Jefferson, looking forward to a 
time “when armies and navies should be reduced to the work of 
police”’® began his administration by recommending a “chaste 
reformation” in the army.” This desire for limitation of arma- 
ments was carried into the international field after the second 
war with Great Britain by the Rush-Bagot agreement of 1817, 
ratified by the senate and still in force, which practically elimi- 
nates armaments on the Great Lakes. The Clayton-Bulwer 
treaty of 1850 prohibited fortifications on the proposed inter- 
oceanic canal, though this provision was not repeated in the Hay- 
Pauncefote treaty under which the Panama Canal was actually 
built. 

In practice, except in emergencies, the military establishment 
of the United States has been meager. The American delegates 
to the first Hague Conference were instructed not to discuss the 
Tsar’s proposal for limitation of armaments because the naval 
and military forces were ‘‘so far below the normal quota.” In 
the second Hague Conference, however, in spite of pointed re- 
fusal of certain powers to discuss the subject, “The government 
of the United States felt it to be its duty to reserve for itself the 
liberty to propose . . . . as one of the subjects of consid- 
eration, the reduction or limitation of armaments, in the hope 
that if nothing further can be accomplished, some slight advance 
‘may be made toward the realization of the lofty conception which 


6 Henry Adams, History of the United States of America during the First Admin- 
istration of Thomas Jefferson, N. Y., 1889, Vol. I, p. 146. 

67 ist annual message, Dec. 8, 1801, Richardson, op. cit., Vol. I, p. 329. 
Adams, op. eit., Vol. I, pp. 238, 242. 
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animated the Emperor of Russiain calling the First Conference.” 
In the same spirit, the naval appropriation act of 1916° provided 
for discontinuance of the construction authorized, if an ade- 
quate tribunal for pacific settlement of disputes should render 
maintenance of competitive armaments unnecessary, declaring 
that the United States “looked with apprehension and disfavor 
upon a general increase of international armaments throughout 
the world” though realizing that general international agreement 
was the only means of amelioration. 

This policy is recognized in article VIII of the covenant which 
authorizes the council to prepare plans for a general reduction 
of armaments, subject to revision every ten years, and effective 
for each state only when accepted by it. 

The Open Door in China. The early interest of American 
traders in the Far East was stimulated by the opening of Japan 
through the efforts of Admiral Perry in 1854. A more definite 
political interest, however, was manifested, soon after the acqui- 
sition of the Philippines, in the exchange of notes in 1900 by 
Secretary Hay with France, Germany, Great Britain, Italy, 
Japan and Russia, in which freedom of access and equality of 
tariffs in leased territory and spheres of interest in China were 
recognized." This “open door” policy was given added sanction 
by the Root-Takahira exchange of notes in 1908,” in which Japan 
and the United States stated their policy to be unaggressive and 
directed to “the maintenance of the existing status quo,” and 
to the support “‘by all pacific means at their disposal of the inde- 
pendence and integrity of China and the principle of equal op- 
portunity for commerce and industry of all nations in that 
Empire.” These principles were reaffirmed in the Lansing-Ishii 
exchange of notes in 1917,” but with the significant addition that 
the two governments recognize “that territorial propinquity 
creates special relations between countries, and, consequently, | 
the Government of the United States recognizes that Japan has 


58 Act Aug. 29, 1916, 39 Stat. 618. 
59 Malloy, Treaties, p. 244 et seq. 
70 Ibid., p. 1046. 

n American Year Book, 1917, p. 61. 
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special interests in China, particularly in the part to which her 
possessions are contiguous.” Other nations have similarly recog- 
nized the special position of Japan in reference to China. Doubt- 
less this constitutes a “regional understanding,” actions within 
which are excluded from the purview of the league under article 
XXI. 

So far as the nature of this regional understanding can be 
gathered from published documents, it does not authorize action 
by Japan which would impair the “open door policy;” on the 
contrary Japan has repeatedly asserted her adherence to that 
policy. The succession of Japan to the German lease of Kiao- 
Chau and of economic privileges in the province of Shantung 
theoretically should not impair the open door policy, even aside 
from her pledges of restoration to China, inasmuch as Japanese 
approval of the open door would apply to those concessions as 
well as ‘her earlier concessions. Practically Japan is rapidly 
acquiring a position under which maintenance of the open door 
will be at her discretion. 


Of the policies discussed, that of isolation from foreign politics 
is ended, nonintervention in domestic affairs is guaranteed, recog- 
nition of de facto governments is unaffected, the Monroe Doctrine 
is extended and recognized, arbitration is sanctioned, means 
for limiting armaments are provided and the open door is un- 
affected in principle. For the United States there will be less 
opportunity for complacent reliance upon a fortunate geographic 
position, more responsibility for the general maintenance of law. 
By this, adhesion to Washington’s idea of the basic policy of the 
United States should be rendered less difficult. “Observe good 
faith and justice toward all nations. Cultivate peace and har- 
mony with all.” 


SUFFRAGE PROVISIONS IN STATE CONSTITUTIONS 


KIRK H. PORTER 


University of Iowa 


Within recent years there has been a tendeney to give more 
careful attention to the technique of legislation. In the past 
proposed laws have often been prepared by legislators who knew 
what they wanted, but were not able to express their wishes in 
scientifically constructed form. It is desirable of course that 
representatives of the people should determine legislative policy; 
and yet it is not counter to any intelligent principle of democracy 
that the drafting of bills should be done by experts who can put 
in brief though adequate phrases the essence of what the tech- 
nically unskilled representative may want. It should be their 
task to usé political machinery intelligently, and to warn the 
overzealous advocate against using it in a vain attempt to 
achieve an end which mayhap cannot be secured through political 
machinery at all. It is right that the people, through democratic 
channels of popular assemblies, should determine what they want; 
but it is no less proper that use should be made of those with 
special training to formulate ways and means. 

Some states have already established legislative reference 
bureaus which do the work of bill drafting. The individual 
legislator goes to the bureau with a general outline of a law he 
has in mind. The bureau renders expert advice on the subject 
matter of the bill, if such advice is wanted, and proceeds to draft 
a measure embracing the subject in hand. The staff connected 
with the bureau should be prepared to offer advice as to the con- 
stitutionality of the proposed law, to cite precedents in other 
states if such can be found, and to express an opinion as to the 
probable attitude of the courts when interpreting it. Informa- 
tion should be at hand regarding the experience of other states, 
or indeed other countries, with similar legislation. A knowledge 
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of this experience enables such a staff to render advice as to 
the wisdom of passing a proposed law, as well as to its constitu- 
tionality. Frequently laws that may be desirable in most 
respects cannot be enforced. At other times the expert is able 
to suggest a particular means of enforcing a proposed law or 
other administrative features which would not ordinarily occur 
to the legislator. This is a hint of the functions performed by 
such bureaus. There is a certain amount of prejudice against 
them, the sentiment prevailing that the individual legislator 
ought not to relinquish his prerogative of bill drafting to anybody. 
But this attitude is merely part of a general attitude of opposition 
to using new machinery in the practice of democratic government. 

Whatever may be said in favor of scientific bill drafting, may 
be said with double force in favor of scientific constitution making. 
A constituent assembly of representative men should determine 
the content of a constitution, but such an assembly ought to 
make use of the skill and knowledge of trained men in the con-. 
struction of their policies into fundamental law. 

An extended examination of all the constitutional suffrage 
provisions that have been in force in the United States has in- 
duced the writer to believe that there is not one in existence today 
but leaves something to be desired.! They include too much or 
not enough; they aim to achieve ends which cannot be achieved 
through constitutional provisions; the wording has been con- 
fused and contradictory. They are not in harmony with any 
consistent political theory; and though comparatively short these 
suffrage articles reveal an astonishing degree of careless work- 
manship and thoughtlessness on the part of those who wrote 
them. While this clumsy drafting has seldom resulted in serious. 
harm, it has caused confusion and litigation, and it is hoped that a 
study of the weaknesses of these suffrage provisions may give 
some assistance to those who would write a good constitution. 

-The subject of suffrage is usually dealt with in a separate and 
distinct article of the constitution, and it ought to be. It can- 
not logically be linked with any other matters that belong in 


1 K. H. Porter, A History of Suffrage in the United States. 
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a constitution. A review of state constitutions indicates that 
the suffrage article deals with several distinct topics. For the 
sake of easy discussion they are here classified. The average, 
characteristic suffrage article deals with: 

1. The method of voting. It guarantees a secret ballot, and 
names the sort of elections for which provision is being made, 
‘stating whether it be for all elections, merely state elections, or 
all except some specially mentioned. _ 

2. The general qualifications of age, sex, citizenship, and period 
of residence within state, county, and smaller unit. 

3. Special conditions under which residence is not to be lost or 
gained, as in the case of persons employed in government service. 

4. The guaranty of freedom from arrest and military duty 
on election day. 

5. Exclusion of specified groups—soldiers, sailors, students, 
criminals, paupers, the insane, etc. 

6. Special qualifications such as literacy tests, payment of poll 
taxes, etc. ` 

7. Purity in elections and corrupt practices. 

8. The registration of voters. 

This list embraces practically all the subject matter that 
usually finds its way into a suffrage article, and the separate 
topies will be taken up in order. 

As to the method of voting, the secret Australian ballot is 
firmly established in the United States, but it should be guar- 
anteed in the suffrage article. In order to remove all occasion 
for controversy a very brief statement could be used to guarantee 
a secret ballot. Many constitutions impose upon legislatures 
the duty of enacting legislation to guarantee secrecy, but this 
is unnecessary. There is no way of forcing a legislature to carry 
out a constitutional mandate of this sort, and a brief guarantee of 
a secret ballot would prevent the operation of any nonsecret 
system of elections. In a great many constitutions the phrase 
“all elections shall be free and equal” is used. It is hard to tell 
what the phrase means and in any-event it is useless. 

As to the elections to which the law is to apply, some contro- 
versies have arisen which serve as a warning to be explicit. In 
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one state a phrase was used, which has evidently been copied by 
several other states, stating that the qualifications were to apply 
to all electors voting for “all officers elective by the people.” 
This apparently harmless phrase has opened the door to trouble. 
The suffrage article guaranteed a secret ballot and applied to all 
electors when voting for ‘‘officers elective by the people.” But 
voting on such a matter as a school tax did not constitute vot- 
ing for “officers elective by the people.” The voting in a certain 
school district was ordered to be viva voce, and the courts held 
that the proceeding was not repugnant to the constitution be- 
cause the suffrage article did not embrace voting on such a matter 
as a school tax, but only applied to electors when voting for ‘‘of- 
ficers elective by the people.” The case shows the need of ac- 
curacy and a careful statement of what is really meant. 

The method of voting is not the only problem in this con- 
nection. In some states it has been held that constitutional 
provision: ‘for suffrage only apply in the election of officers 
created by the constitution. The legislature is then free to fix 
other qualifications for suffrage in other elections. Thus in 
Illinois women enjoy suffrage in the election of candidates for 
offices created by the legislature, although the constitution does 
not grant woman suffrage. For many years in various states 
women have enjoyed suffrage in school elections only, sometimes 
by legislative grant. In some states only taxpayers are per- 
mitted to vote on the question of local bond issues. In some 
places only property owners may vote on improvement projects 
affecting their property. Is it desirable that the legislature be 
permitted to fix special suffrage qualifications for such elections? ` 
At least the constitution should not leave the matter in doubt, as 
many of them do. 

The usual discriminations would seem to be without founda- 
tion. It is impossible in this article to discuss the question of 
woman suffrage, or the special claims of the property owner or 
the taxpayer. But surely the modern tendency is to recognize 
that women are fit to exercise full suffrage rights or none at all; 
and the economists disposed of the taxpayer’s special claim 
many yearsago. The taxpayer does not necessarily support the 
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government any more than does the nontaxpayer. All a per- 
son need do in order to help support the government, and society 
in general, is to do productive work. The taxpaying factor is 
quite irrelevant. Thus there would seem to be no reason why 
there should be varying qualifications for suffrage under any 
circumstances; and the sole, exclusive, general qualifications 
ought to be fixed in the constitution in such definite terms that 
the legislature could not modify them under any circumstances. 
Let it be made plain, then, that DENE is being made for “all 
elections by the people.” 

Probably the two matters of secrecy and the elections provided 
for could safely be covered in one brief statement such as this: 
All elections by the people, not otherwise provided for in this 
constitution, shall be by secret ballot; and the qualifications of 
electors shall be as herein provided. 

As to general qualifications of age, citizenship and the like, 
the chief problem is to secure clear, unconfused phraseology. 
One often finds long, very complex, extremely awkward and 
ambiguous statements which attempt to cover everything—age, 
citizenship, exclusion for crime, term of residence, extra quali- 
fications, etc. Special phrases are used to include or exclude 
women or aliens, such as, ‘‘all citizens without distinction of 
sex, male as well as female,” ‘‘all citizens born or naturalized 
according to the laws of the United States.” If there is a desire 
to include aliens special phrases are necessary, but it is not likely 
that any new constitution will include them. The term “citizen” 
is quite sufficient to include women and naturalized persons 
as well, it is unnecessary to qualify it with the phrase “born or 
naturalized.” 

Warning should be given against using the phrase ‘citizen of 
this state.” Voters ought to be citizens of the United States, 
and residents in the state where they vote. Federal citizenship 
involves state citizenship and the latter qualification is meaning- 
less. Itis merely necessary to prescribe residence within the state. 
If women are not to be included the word “male” may be in- 
troduced before the word “citizen.” There is no need of further 
words. Thus the matters of sex and citizenship can be dealt 
with in a very brief statement. 
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Another brief phrase will cover age, and no opposition to the: 
age of twenty-one is likely to be evoked. It has very seldom. 
been placed higher than that in the United States, although. 
twenty-five is favored in Europe. Two rather unusual conditions. 
have at times caused the voting age to be fixed at eighteen. In 
pioneer communities, where men were scarce and faced the re- 
sponsibilities of life at an early age, eighteen was favored. Also 
at times there has been a demand for granting suffrage to minors. 
who might be called upon to do military service. The former 
occasion is not likely to arise, and while at present the cause of 
minor soldiers may be urged, there is little to indicate that such 
an attitude will be permanent.” The low age limit has never 
prevailed for any length of time anywhere in the Union. These 
qualifications of age and citizenship can best be expressed in 
positive language, although negative language is frequently used. _ 
One finds,.‘‘No person who shall not have attained the age of 
twenty-one shall . ” ete. 

Experience has shown that the period of residence can safely 
be fixed at one year in the state. Some states require only six 
months, others two years; but the great majority fix upon one 
year. In the past, six months in the county and thirty days 
in the election district have been periods of residence required 
by many state constitutions; but these requirements have not 
been altogether satisfactory. In the first place it is exceedingly 
difficult to verify any claim to residence other than the local 
residence. The shorter periods of local residence are based upon 
the assumption that one can become familiar with local conditions 
more quickly than with state politics. This is an assumption 
not always well founded to be sure, but it is hardly likely 
that public sentiment would countenance a long period of local 
residence. 

A means of verifying claims to residence ought to be secured 
in aregistration law. One danger is that a legislature might make 
registration a very onerous and needlessly: burdensome duty. 


* Since the war, the voting age for soldiers and sailors actually in service in 
Great Britain has been nineteen. 
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Yet even so the matter ought to be left to the legislature. This 
question is discussed below. 

It has been pointed out that simply because a person moves from 
one state to another, there is no reason why he should be obliged 
to live in the second state one year before he is permitted to vote 
for President. The inconsistency can hardly be remedied in a 
satisfactory way under our federal system. Individual states 
might indeed recognize a period of residence in the United States 
as being sufficient for presidential suffrage; but the problem would 
be very seriously complicated by the “blanket ballot” and the 
custom of voting for federal, state and often local officers at the 
same time. Under such a scheme some men would be allowed 
to vote for presidential electors only, and others for the whole 
ticket. A conventional residence requirement is therefore sug- 
gested, although it is not entirely satisfactory. 

The present tense is simplest and is not open to attack. Such 
a phrase as, “. . . every citizen who ‘has resided,’ ” instead 
of ‘who shall have resided’ is to be preferred. The latter phrase- 
ology seems to be favored, but it leads to a clumsy piling upof 
words which serves no other purpose than to cause the writer 
to think he has a legal mind. This is one of the greatest evils 
of bill drafting. Direct, simple, unambiguous words should 
always be used. An unnecessary word is a dangerous word. 
Written law should be as simple, straightforward and as lucid 
as the rules of grammar will permit. 

It would not be wise to try to put into one section of the suf- 
frage article more than the matters of age, sex, citizenship and 
residence. But it should be guaranteed that voters vote in the 
district where they live. The wording must also make sure 
that the period of residence has occurred immediately. preceding 
the election. The following is suggested: Every ,(male) citizen 
of the United States who has attained the age of twenty-one 
years, and who has been a resident of this state one year next 
preceding the election, and for the last six months a resident of 
the county, and for the last thirty days a resident of the election 
district in which he offers to vote, shall be a qualified elector. 

As to freedom from arrest and military duty, the need for 
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such a section as will guarantee this is obvious. Arbitrary 
arrests for political purposes should be guarded against. The 
courts will prevent abuse of such immunity.’ It seems necessary 
to make this section a little longer than its importance warrants. 
Exceedingly clumsy, awkward and inadequate phrases are often 
used. The following is suggested: Electors, during their attend- 
ance at elections, and in going to and returning therefrom, shall 
be privileged from arrest in all cases except treason, felony or 
breach of the peace. No elector shall be required to do military 
duty on the days of election, except in time of war or public 
danger. 

We come now to the matter of losing or acquiring residence. 
The chief purpose of a section dealing with this question is to 
protect persons employed on government business from losing 
their residence. It is a mere problem of phraseology. Govern- 
ment employees are to be prevented from gaining a residence in 
any district when the sole occasion of their presence in the district 
is government business. They should also be protected against los- 
ing their residence in their home districts. And most important 
of all, the clause should be so worded that government employees, 
as such, will not be entirely excluded as a class inadvertently. 

It is usually thought necessary to exclude soldiers, sailors and 
marines; and often students are excluded. The reason in both 
cases is that these persons have no permanent interest in the 
community, and the circumstances of their residence are apt 
to suggest a unity of action which constitutes a potential menace 
to the community. Again, as in the case of government em- 
ployees, care should be taken not to exclude persons who are res- 
idents bona fide. And if a person is at home on election day 
he should not be excluded from the franchise simply because he 
is a soldier or a student. Careless drafting has made such ex- 
clusion possible at times. Such a statement as this illustrates the 
point, “. . `. no student at any seminary of learning in this 
state shall be permitted to vote. . . .” Such wording pre- 
vents a student from voting even though he may go to his home 
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on eleetion day, or even if his home is in the college town. The 
real purpose is not accomplished and injustice is done. It is 
only necessary to forbid the acquiring of residence for the pur- 
pose of voting on the part of those living in the district simply 
because they are students attending an institution. An oppor- 
tunity should be left for persons to present facts to establish 
residence independently of their presence in a district as students, 
or as government employees.“ The three special cases may be 
taken care of in one section as follows: 

For the purpose of voting no person shall be deemed to have 
gained a residence by reason of his presence as a student at any 
institution of learning. 

For the purpose of voting no soldier, sailor or marine in the 
army or navy of the United States shall be deemed to have 
gained a residence in consequence of having been stationed within 
this state. 

Another section may deal with the exclusion of paupers, crim- 
inals and the insane if it is desired to exclude all such. Ex- 
clusion of paupers is accomplished most readily by excluding 
all who are inmates of public asylums. This avoids the neces- 
sity of trying to determine who are paupers. When the con- 
stitution says merely that no pauper shall be allowed to vote 
the door is opened to endless argument as to whether street 
beggars are paupers, whether all people receiving charity are 
paupers, and so forth. There is little need to exclude persons 
. who are not housed in a public asylum; and then it is desirable 
chiefly because they might be exploited by public officials. The 
difficulties involved in trying to administer a law embracing 
those outside of institutions vastly outweigh the good results 
that could be expected. The same sentence could be used to 
exclude insane persons. Some courts have held that insane 
persons could not vote even if the constitution were silent.® 

As to exclusion for crime there are three considerations to bear 
in mind: (a) What crimes are to involve disfranchisement? (b) 


4 People v. Blodgett, 13 Mich, 127 (1865); Matter of Garvey, 147 N. Y. 117 
(1895). 
5 Sinks v. Reese, 2 Am. Rep. 397 (1869); Clark v. Robinson, 88 Ill. 498 (1878). 
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Shall the criminal be excluded simply during the period of penal 
servitude or forever? (c) Shall the whole matter be fixed in the 
constitution or left to the legislature, conditionally or uncondition- 
ally? These are all matters of policy for a convention to decide, 
but the following comments are offered. 

Constitutions vary greatly as to what crimes shall involve ` 
disfranchisement. Penitentiary offenses, infamous crimes, lar- 
ceny, perjury, forgery and duelling, appear most frequently. 
Occasionally there is a very long list, and in the south wife-beat- 
ing and rape are often mentioned. An enumeration of crimes 
seems to indicate that any crime not enumerated shall not in- 
volve disfranchisement, even though it might be more serious 
than some of the enumerated crimes. If perjury and forgery are 
penitentiary offenses, and the latter category is mentioned, 
there is no need to name perjury and forgery. It would seem 
that “penitentiary offenses” ought to be quite sufficient without 
further enumeration. 

The period of disability is usually for life with the qualifying 
clause, ‘‘unless pardoned.” A few states only provide that suf- 
frage rights shall be restored immediately after release from 
prison. It happens that boys are convicted, serve their sentences 
and are released before they are twenty-one, and yet find them- 
selves permanently disfranchised.® 

As to leaving the question to the legislature there is no need 
for stating in the constitution, as has been done a great many 
times, that the legislature shall pass laws to exclude for certain 
specified crimes. If such a clause in the constitution operates 
independently of any action on the part of the legislature there 
is no object in referring to the legislature at all. If the ‘clause 
does not operate automatically—that is, if action on the part of 
the legislature is necessary to give force to the clause of the 
constitution—there is no way to force the legislature to act, and 
the clause in the constitution is nothing but a wish, a mere 
piece of advice to the legislature. 

On the other hand, if the matter is left to the legislature un- 
conditionally in this manner, ‘‘the legislature may pass laws to 
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exclude for crime,” and the legislature is left to name the crimes, 
the power might be abused, or policy altered from year to year. 
‘Unquestionably it is best to omit all reference to the legislature 
altogether. The matter should be fixed in the constitution, 
and if criminals are to be excluded at all some such generic phrase 

“penitentiary offenses” or “infamous crimes” is sufficient. 

On the whole it seems to be poor policy to exclude permanently 
for crime. It involves the implication that the penal system is 
& failure. The presumption should be that when a man comes 
out of the penitentiary he is once more fit to resume normal 
civic relationships. If he is not fit he ought not to be released; 
if he is fit he ought not to be deprived of the franchise. Obvi- 
ously the presumption is not always true, men released from 
prison often do not make good citizens. But the prisoner is 
released upon the presumption that he has atoned for his crime 
and is to have a new start. No attempt is made to exclude him 
from the thousand and one other social and civic activities, and 
there is no adequate reason for excluding him from the suffrage. 
Otherwise disfranchisement has the character of a fixed penalty 
bearing no relation to the seriousness of the crime, and it follows 
the victim through life constantly reminding him of his unfortu- 
nate past and making it impossible for him to take full part in - 
civic life once more. 

So far as is known the illogical implications involved in per- 
manent exclusion for crime have never been pointed out in just 
this way before. Debate in convention looking toward exemp- 
tion of criminals has usually merely stimulated sympathy for 
the criminal. Sympathy has no place in the argument; in the 
light of modern penology it is simply unscientific lawmaking 
to exclude them. 

Another decidedly more -practical objection to permanent ex- 
clusion for crime is that it is often impossible to identify former 
criminals after their sentence has been executed. A man appears 
in Kansas and desires to vote. Ten years ago he may have served 
a prison term in Vermont. How are the Kansas officials to find 
it out? f l 

It is suggested therefore that certain groups. be excluded as 
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follows: No person who is insane, and no person while being 
maintained at public expense in any almshouse, hospital or asy- 
lum, and no person who is confined in any public prison shall 
be a qualified elector. 

In the present century only two special qualifications enjoy 
any popularity. There is a decided tendency to apply literacy 
tests, and in some states all voters must have paid all taxes as- 
sessed against them, including poll taxes, before they may vote. 
Dismissing the theoretical objections to the literacy tests, which 
by the way have considerable weight,’ there is scarcely even a 
practical justification for them in this country today. The 
publie school system ought to take care of all native children; 
although unfortunately it does not in some parts of the country. 
But if there is enough illiteracy among the native citizens of‘ 
any state, so that their participation in suffrage constitutes a 
menace, it is time that such state develop its public school system 
rather than exclude illiterates from suffrage. As to foreigners 
who become naturalized citizens, the federal naturalization law of 
1906 requires all candidates to be able to read and write, so no 
additional danger can come from them. The only remaining 
use for a literacy test is to discriminate against negroes in the 
south: and that need not detain us here. 

The fact is recognized that a substantial number of conserva- 
tive political thinkers favor a literacy test of some kind; chiefly 
because public school systems are not well developed everywhere 
and are not likely to be soon, and also because many illiterate 
persons have already become naturalized or are beyond school 
age. Since some conventions may desire to guard against these 
illiterates it is suggested that a brief clause requiring all voters 
to be able to read the state constitution and write their own 
names should be sufficient. Of course any literacy test is open 
to abuse and vests broad discretionary power in the officials who 
administer it; but that can hardly be helped. Sometimes voters 
are required to fill out blank forms, applications for registration, 
etc., in their own handwriting; but that necessitates a provision 
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in the constitution for registration which is not desirable. On 
the whole, mere ability to read'extracts from the constitution, 
and ability to write the name, will be found satisfactory. 

Many states throughout the history of the country have per- 
sistently included in their suffrage provisions a clause requiring 
that taxes (especially poll taxes) must be paid before an elec- 
tor may cast his vote. This, too, is illogical lawmaking. It 
implies that the government machinery is not adequate to collect 
taxes. There ought not to be any persons to whom such a dis- 
franchising clause could apply; it is stultifying to imply that 
there would be any persons to whom it could apply. If people 
do not pay their’ taxes they should be made to do so whether 
they want to vote or not. There is no necessary connection 
between the two matters. Indeed such a clause even hints at 
the implication that if a man does not want to vote he need not 
pay his taxes. The operation of the clause predicates a break- 
down of the tax machinery, and is a serious reflection on the 
administrative authorities. A man could not be disfranchised 
for neglecting to pay his taxes unless the public officials were 
aware of the neglect. And if public officials are aware of the 
neglect he should be made to pay at once. There is no good 
reason for exploiting the suffrage law to bolster up administrative 
machinery, and there is no place for such a clause in a scientif- 
ically drawn suffrage article. 

Many states have clauses in their suffrage articles designed 
to insure purity in elections. Bribery, betting on elections, in- 
timidation of voters, ete., are included in the list of crimes involv- 
ing loss of suffrage. This is unnecessary. Purity of elections 
should be secured by means of legislation. Corrupt practices 
acts are being worked out, improved and perfected every year. 
Every state should be in a position to take advantage of new 
experience in corrupt practices legislation and this could not be 
done if the whole matter were tied up in the constitution. Cor- 
rupt practices acts do not involve any modification of the suffrage 
and hence can safely be left to the legislature. The courts can 
be relied upon to prevent the legislature from insidiously modi- 
fying suffrage rights through ostensible corrupt practices legisla- 
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tion. There is a wealth of precedent to show how jealous the 
courts are of any tampering with essential suffrage qualifications.°® 

Some constitutions state that the legislature shall, or may, 
pass laws to secure purity in elections. If the word “shall” is 
used the constitutional convention merely expresses a wish, for 
there is no possible way of forcing the legislature to pass the 
law and the clause might well remain a dead letter until the leg- 
islature saw fit to act. If the word “may” is used the clause 
takes on the character of a useless expression of advice. It 
grants no additional power to the legislature for there is no reason 
to suppose that the legislature could not pass such legislation 
without an express constitutional mandate. The need of a de- 
claratory. clause granting such permission would depend partly 
upon the rest of the constitution. Very seldom would it be 
necessary; but if it can be shown that the legislature might lack 
such power, because of certain constitutional limitations, then 
it would be the part of wisdom to grant the power in a clause 
using the word “may,” not “shall.” 

The matter of registration suggests the same line of reasoning. 
Some constitutions include long clauses providing for the reg- 
istration of voters. Such a matter has no place in a constitu- 
tion. There is no need to burden the constitution with the details 
of registration. The legislature should be left to take care of 
such matters. The only possible danger would lie in the attempt 
of a legislature covertly to add to the qualifications for suffrage 
in a registration law. Thus some registration laws have virtually 
extended the period of residence fixed in the constitution. Others 
have covertly applied a literacy test by requiring persons to 
write out applications for registration in their own handwriting. 
Attempts have also been made to apply a taxpaying qualifica- 
tion by requiring a large registration fee. But the courts are 
on the alert for such attempts, and overwhelming authority 
discountenances any attempt to add one jot to the essential 
requirements fixed in the constitution, no matter how carefully 
coneealed. The law reports are full of cases exposing this abuse 
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of registration laws,!* and there is no longer any need to fear that 
legislatures will modify a requirements through osten- 
sible registration laws. 

Clauses in the constitution imposing the duty of enacting a 
registration law, or granting permission to do so, are open to the 
same criticism as similar clauses concerning purity in elections. 
Ordinarily the whole matter of registration should be left out 
altogether. In a few states where any registration requirement 
has been held to constitute an additional qualification, it may 
be necessary to provide definitely that the legislature has power 
to provide for registration. 

This disposes of all the matters usually found in suffrage 
articles. The chief issue of suffrage policy has to do with the 
status of women, and that question must be settled by public 
opinion. A tentative suffrage article relieved of all encumbrances 
and embracing the ideas developed in this paper is given below. 


ARTICLE—Suffrage 


Sec. 1. All elections by the people, not otherwise provided 
for in this constitution, shall be by secret ballot; and the quali- 
fications of electors shall be as herein provided. 

Sec. 2. Every (male) citizen of the United States who has 
attained the age of twenty-one years, and who has been a res- 
ident of this state one year next preceding the election, and for 
the last six months a resident of the county, and for the last 
thirty days a resident of the election district in which he offers 
to vote, shall be a qualified elector. 

Sec. 3. Electors, during their attendance at elections, and in 
going to and returning therefrom, shall be privileged from arrest 
in all cases except treason, felony or breach of the peace. No 
elector shall be required to do military duty on the days of elec- 
tion except in time of war or public danger. 

Sec. 4. For the purpose of voting no person shall be deemed 
to have gained a residence by reason of his presence, or lost it by 

10 Dagget v. Hudson, 43 Ohio 547 (1885); State v. Butts, 31 Kans. 537 (1884); 
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reason of his absence, on business of the state or of the United 
States. 

For the purpose of voting no person shall be deemed to have 
gained a residence by reason of his presence as a student at any 
institution of learning. 

For the purpose of voting no soldier, sailor or marine in the 

army or navy of the United States shall be deemed to have gained 
a residence in consequence of having been stationed within this 
state. : 
Sec. 5. No person who is insane, and no person while being 
maintained at public expense in any almshouse, hospital or 
asylum, and no person who is confined in any public prison shall 
be a qualified elector. 


CONSTITUTIONALITY OF MERIT SYSTEM 
LEGISLATION 


Ben A. ARNESON 
Ohio Wesleyan University 


Constitutional objections to many of the provisions of the 
civil service laws have been raised in several of the jurisdictions 
in which such legislation has been enacted. In addition to the 
national government there are today ten states which have pro- 
vided for the application of the merit system to the appoint- 
ment of all or a portion of the administrative officers and em- 
ployees. These ten states with the dates of the adoption of the 
law are as follows: New York, 1883; Massachusetts, 1884; Wis- 
consin, 1905; New Jersey, 1908; Illinois, 1911; Colorado, 1912; 
Ohio, California and Connecticut, 1918; and Kansas, 1915. In 
Illinois and Colorado the employees in the state institutions 
had been under the merit system for several years prior to the 
adoption of the general civil service laws. 

In four of these jurisdictions—California, Colorado, Connecti- 
cut and Kansas—there have been no cases involving the con- 
stitutionality of civil service legislation. In Colorado there 
have been at least two bitter controversies in the courts as to 
the interpretation of the law but in neither case did the parties 
who fought the law contend that it was unconstitutional. The 
question of the legality of the adoption of the Colorado law has 
also been before the courts; but the constitutionality of the pro- 
visions of the law has not been attacked. In New Jersey the 
only case of importance touching the matter of constitutionality 
is that of the Attorney-General v. McGuinness,! but here the 
decision dealt entirely with the constitutionality of one of the 
methods prescribed for extending the operation of the law to 
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municipalities. It is principally in New York, Massachusetts, 
Wisconsin and Illinois that we find decisions involving alleged 
conflicts between the civil service law and the state constitution. 
A number of states which do not have general civil service laws . 
have provided for the establishment of the merit system in 
municipalities; but in none of these have there been any cases 
of vital importance to this discussion. In two states, New 
York and Ohio, the merit system is made a part of the govern- 
mental system by constitutional provision. 

The more important constitutional questions which have 
been raised in connection with civil service legislation are the 
following: (1) Authority of the legislature to establish the merit 
system; (2) class legislation; (8) delegation of legislative power 
to the civil service commission; (4) delegation of judicial power 
to the civil service commission; (5) nonpartisan membership 
of the commission; (6) interference with constitutional power of 
appointment; (7) interference with the freedom of speech through 
prohibition of political activity; (8) removals. 


AUTHORITY TO ESTABLISH THE MERIT SYSTEM 


The opponents of the merit system have from time to time 
questioned the authority of the legislature to enact civil service 
laws. They have maintained that to require qualifications for 
office not prescribed by the constitution is beyond the power 
of the lawmaking body. This position is clearly untenable, 
especially in relation to those officers not specifically established 
by the constitution. The right of the legislature to establish a 
merit system has been clearly upheld by the courts. The case 
of Barker v. the People,? decided as early as 1824, is cited as 
prohibiting “‘arbitrary exclusions” from office. The court in 
that case said that “the legislature cannot establish arbitrary 
exclusions from office or any general regulations requiring quali- 
fications which the constitution has not required,” but in the 
same decision a law excluding duellists from holding office was 
upheld. No court has ever held that civil service regulations 
constitute “arbitrary exclusions” from office. 
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In Rogers v. Buffalo, the New York court of appeals said: 
“Statutes looking to the purpose of ascertaining whether candi- 
dates for an appointive office are possessed of those qualifications 
which are necessary for a fit and intelligent discharge of the duties 
pertaining to such office are not dangerous in their nature, and 
in their execution they are not liable to abuse in any manner 
involving the liberties of the people.” The Wisconsin supreme 
court in the case of State v. Frear,‘ after holding that the right 
to hold office is not guaranteed unless expressly so stated by the 
constitution or laws, said: ‘The state may require of persons 
seeking to enter its service such qualifications as the legislature 
may deem appropriate for the maintenance of good government. 
Nor is the legislative power so restricted in its exercise as to 
require uniformity in the qualifications for admission to the serv- 
ice. It rests with the legislature to impose such conditions as 
the nature of the various kinds of service demands and as may be 
required to remove existing or threatened evils incident thereto.” 
In an Illinois case it was contended that civil service legislation 
abridges the privileges and immunities of citizens of the United 
States as guaranteed by the fourteenth amendment, on the ground 
that it interfered with rights of municipal officers to make certain. 
appointments. The court overruled this contention by saying 
that such powers do not come within the meaning of the words 
‘privileges and immunities of citizens of the United States.” 

Many of the state constitutions provide that no oath (other 
than oath of office), declaration or test shall be made a qualifica- 
tion for office holding. The civil service law of New York was 
attacked in Rogers v. Buffalo’ on the ground that the tests re- 
quired were in violation of the prohibition on tests for office 
found in the state constitution. The court held that the pro- 
hibition on tests referred only to such tests as would give members 
of any one religious sect advantages over other persons. This 
holding has been quoted and followed by the Illinois court in 
People v. Loeffler.: 


3123 N. Y. 173 (1890). 
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CLASS LEGISLATION 


Under this head might be discussed: (1) Those cases in which 
eivil service legislation has been attacked on the general ground 
that it denies the equal protection of the law; (2) those in which it 
is contended that the exemption of veterans constitutes such a 
denial of law. In at least three states, cases have been before the 
courts where the denial of equal protection of the law in general 
has been made the basis of attack upon merit system legislation. 
In these states, Louisiana (involving municipal civil sérvice), 
Ohio and Wisconsin, the civil service laws were upheld in this 
particular. The Wisconsin court in the case cited above said: 
“The privilege of holding public office is not in its nature a 
right of the class guaranteed by the constitution as the natural 
and inalienable rights of every citizen. It has never been treated 
as a natural right in our governmental system. It is regarded 
as a privilege which is extended to the citizens of the state upon 
such, conditions and terms as the people in their sovereign 
capacity may determine.” 

The opponents of civil service reform have used the exemption 
of veterans as a welcome excuse for embarrassing not only the 
champions of the merit system in the legislature but the adminis- 
trators of the law as well. In the legislature the enemies of the 
reform have sought to weaken the law by exempting veterans 
from its operation, and in this way have made the civil service 
reformers appear as unpatriotic and unfriendly to the veteran. 
At the present time Civil War veterans must be preferred in 
appointments after examination in New York, New Jersey, 
Massachusetts, Kansas and Illinois. In the last named state, 
Spanish War veterans and men who have served in the Boxer 
Rebellion and the Philippine Insurrection are included under 
this rule. In Ohio and Massachusetts unexamined veterans are 
placed on the list, and, at the Spion of the appointing officer, 
may be chosen. 

These provisions, placed in the i by opponents of the merit 
system, have been made the basis of attacks upon the law. In 
Massachusetts the law formerly provided that unexamined veter- 
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ans must be preferred for appointment. This meant that any 
veteran might, by a mere formality, be placed on the list 
and that the appointing officer might be compelled to choose 
such veteran regardless of his qualifications. This provision 
was attacked on the ground that it violated article 6 of the Bill 
of Rights of the Massachusetts constitution which declares that 
“no man nor corporation nor association of men have any other 
title to obtain advantages, or particular and exclusive privileges 
distinct from those of the community than what arises from the 
consideration of services rendered to the public.” The supreme 
court held in Brown v. Russell? that to compel the appointment 
of unexamined veterans was in violation of this article. New 
York provides in her constitution for veteran preference in these 
words: ‘‘Honorably discharged soldiers and sailors from the 
army and navy of the United States in the late Civil War, who 
are citizens and residents of this state, shall be entitled to prefer- 
ence in appointment and promotion, without regard to their 
standing on any list from which such appointment or promotion 
may be made.”® In interpreting this clause the New York 
courts have held that veterans were to be preferred for appoint- 
ment only after examination, and that an unexamined veteran 
had no claim upon appointment beyond that of other citizens. 

The same question has arisen in several states entirely 
apart from the administration of the merit system. The general 
view of the state courts has been that the legislature may con- 
stitutionally provide for preference of veterans for selection to 
office over other persons: having the same qualifications. Such 
decisions are in accord with the Massachusetts and New York 
holdings. The federal provision for veteran preference has been 
interpreted by the attorney-general to apply to veterans having 
necessary qualifications. It is not certain, however, that the 
preference of unexamined veterans might not be upheld in some 
states under different constitutional provisions. No state has, 
at present, any provision, constitutional or statutory, compelling 

7166 Mass. 14 (1896). 
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the appointing officer to give preference to an unexamined 
veteran. In no case has the preference for examined veterans 
been declared unconstitutional. 


DELEGATION OF LEGISLATIVE POWER 


The contention that the civil service commission has been un- 
constitutionally delegated to perform legislative functions is 
based on the same conception of legislative power as are many 
other similar contentions relative to unconstitutional delegation 
of power to administrative boards and commissions. It has 
been maintained that when a board or commission is given power 
to make rules and regulations to carry out the general policy 
laid down by the legislature it is given power of such a nature 
that its exercise is in violation of the theory of the separation. of 
the powers. In answer to the question whether the delegation 
of power to make rules and regulations is a legal delegation, the 
Massachusetts court said, in the opinion of the justices: ‘‘We 
think the legislature has the constitutional right to provide for 
the appointment of such commissions, and to delegate to them 
the power to make rules, not inconsistent with existing laws, to 
guide and control their discretion and the discretion of officers 
of the state or of cities in whom the appointing power is vested. 
This is not a delegation of power to enact laws; it is merely a 
delegation of administrative powers and duties.’’}° 

The Ohio courts have held in Green v. State Civil Service 
Commission" that the delegation of power to the commission is 
“the imposition of an administrative duty in order to give prac- 
tical effect to the enactment.” It was further contended in 
this case that the statute was invalid in that it gave the com- 
mission power to suspend the law in cases requiring scientific, 
educational and professional qualifications. The court an- 
swered this by saying: “This does not confer power upon the 
board to suspend the law, but the law itself defines certain cir- 
cumstances and conditions which, when the administrative 
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commission finds them to exist, shall constitute a situation in 
which the requirement of the statute may be omitted. The part 
of the board is simply to ascertain whether such a situation 
exists. When the fact is ascertained and properly authenti- 
cated by the board, the law authorizes the board to follow the 
procedure prescribed in the statute itself.” 

In answer to the claim that the commission is given arbitrary 
power to make exemptions, the Wisconsin court in State v. 
Frear, supra, made the following statement: ‘‘It is contended that 
the commission is granted arbitrary power to extend the exempt 
class. We donot so regard it. They must include only those 
offices in this class as to which they in fact find that competitive 
or non-competitive examinations are impracticable on account of 
the temporary duration of the employment or for other special 
reasons. The phrase ‘for special reasons satisfactory to the com- 
mission’ means that the commissioners are to investigate and 
when they find as a matter of fact that the merit and fitness of 
persons to perform the duty of such offices cannot be ascertained 
by an examination then they are to place such officers in the ex- 
empt class.” In the same case it was clearly held that, not only 
in regard to exemptions, but in regard to the power to make 
rules and regulations there was no delegation of legislative 
power to the civil service commission. In no case in any court, 
federal or state, has a civil service law been held unconstitu- 
tional because of illegal delegation of legislative power. 


DELEGATION OF JUDICIAL POWER 


The investigatory power of the civil service commission would 
be greatly increased if it were given the power of subpoena and 
the power to punish for contempt. The granting of such power, 
however, is so obviously a violation of the theory of the separation 
of the powers that in no case has the legislature attempted to 
give such authority to the commission. It has been the uniform 
practice to make it the duty of the courts to issue subpoenas 
upon the request of the commission and to punish for con- 
tempt those who fail to obey the orders. This practice has been 
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attacked in at least one state as constituting an illegal delegation 
of judicial power. In the case of People v. Kipley,” the consti- 
tutionality of the eivilservice law was attacked on these grounds. 
The law was upheld by the court, which said: ‘“The commission 
is not allowed to punish for contempt, but the circuit court, 
upon application of the commission, makes the order to produce 
the papers, and upon failure to obey. the order inflicts the punish- 
ment as for a contempt. There is here no delegation of the ju- 
dicial function to the commission, but simply a provision for 
the exercise of judicial function by the circuit court.” This 
decision follows the holding of the United States Supreme Court 
in the case of the Interstate Commerce Commission v., Brimson," 
in which it was held that a similar provision concerning the Inter- 
state Commerce Commission was not in violation of the theory 
of the separation of the powers. ` 


NONPARTISAN MEMBERSHIP OF THE COMMISSION 


The provision in the civil service laws that not more than a 
specified number of the members of the commission shall belong 
to the same political party has not been attacked except in New 
York. It was there contended that such a provision violated 
Art. 1, sec. 1 of the state constitution which reads as follows: 
“No member of this state shall be disfranchised or deprived of 
any of the rights or privileges secured to any citizens thereof 
unless by the law of the land or judgment of his peers.” It was 
maintained that in naming the third member of the commission 
any member of the political party of the other two was disquali- 
fied. In overruling this contention the court said: “In our 
judgment, legislation which creates a board of commissioners 
consisting of two or more persons and which provides that not 
more than a certain proportion of the whole number of commis- 
sioners shall be taken from one party, does not amount to any 
arbitrary exclusion from office nor to a general regulation re- 
quiring qualifications not mentioned in the constitution. . . . . 
Thus a regulation excluding all physicians would be arbitrary. 
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But would a regulation which created a board of health and pro- 
vided that not more than one physician from any particular 
school or none but a physician should be appointed thereon be 
arbitrary or unconstitutional as an illegal exclusion from office? 
I think not. No man’s right to be regarded as eligible to hold 
office is, as we think, infringed upon by legislation which pro- 
hibits the taking of more than a certain number of the class to 
which he belongs, for the purpose of filling a commission com- 
posed of more than one individual.” 


INTERFERENCE WITH CONSTITUTIONAL POWER OF APPOINTMENT 


The question of whether provisions for appointment by the 
merit system apply in cases where the power of appointment is 
vested in a given official by the constitution arose in New York 
. in connection with the superintendent of public works. Ac- 
cording to the New York constitution this official was given ex- 
press power to appoint and remove his subordinates and it was 
contended that the civil service law of 1883 did not apply to his 
department. This contention was upheld by the courts of the 
state in People v. Angle,“ and the decision is an excellent state- 
ment of the principle that the legislature cannot impose the 
merit system upon an appointing officer whose appointing power 
is expressly given him by the constitution. Since this decision 
was given, the merit system has been made applicable to all 
departments in New York by constitutional amendment and this 
case is now only of historical interest. Because it is the only 
case on record involving this particular point and because it 
would undoubtedly be followed by courts in other states 
should the legislature try to apply the merit system to positions 
where the power of appointment is expressly vested in the con- 
stitution, the following extract from the decision is here given: 

“Any provision, therefore, which materially interferes with the 
freedom of selection conferred upon the superintendent, and the 
exercise of his judgment in investigating and determining the 
fitness and propriety of contemplated appointments seems to us 
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not only to conflict with the terms of the constitution but plainly 
to violate its spirit and intent. 

“Under this law the superintendent is absolutely deprived of 
the exercise of any judgment, choice or discretion in the matter 
and is required in some cases to appoint the single individual 
whose name is presented to him by the commission (in case of a 
veteran), and in all other cases his choice is limited to a selection 
from among those persons whose names may or may not be all 
submitted to him by the same body. Under the constitution the 
superintendent is at liberty to select any person for appointment 
from among the million or more citizens eligible to such office, 
while under the statute he can, at best, only select from the 
three names furnished him by a tribunal over whom he has no 
control and the efficiency of whose tests he may entirely dis- 
approve. Whether this mode of selecting officers is a wiser and 
better one than that provided by the constitution cannot affect 
the decision of this appeal, for the sole question here is whether, 
in its practical operation, the statutory scheme takes away a 
power otherwise bestowed by the organic law. It is also'quite 
immaterial that the board authorized to present names for the 
superintendent’s choice determines such choice by arbitrary 
rules which exclude the idea of any bias or personal preference 
on its part, for the question is whether the mode provided 
materially impairs or destroys the scheme provided by the consti- 
tution. If it does, then it is repugnant to the constitution and 
must be condemned, for the law imptites to the legislature an 
intention to effect those results which are the necessary and 
natural consequence of the execution of the laws enacted by it. 
It seems to us that the law leaves to the superintendent only 
the barren office of issuing a commission to a person whom 
others have selected for his adoption, whereas the constitution 
provides that he shall be the exclusive actor in determining the 
wisdom and propriety of the proposed appointment. It cannot 
reasonably be contended that the superintendent has under 
this system any such freedom of action and choice as is implied 
in the power to appoint his subordinates and perform the duties 
charged upon him by the constitution. Such power embraces 
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in its exercise not only perfect liberty of choice to the person to 
be appointed, but the duty of investigating personally the char- 
acter and qualifications of the proposed appointee and determin- 
ing his fitness to discharge the services required of him. This 
was a duty which the constitution required him personally to 
perform, and which he could not lawfully delegate to any other.” 

Another interesting case involving interference with the con- 
stitutional power of appointment arose in New York in connec- 
tion with the right of municipal officers to make certain appoint- 
ments. The constitution provides that the appointive officials 
in a municipality shall ‘‘be appointed by such authorities thereof 
as the legislature shall designate for that purpose.” It was 
held in People v. Mosher! that a provision of the civil service 
law which compelled the appointing officer to select the person 
highest on the list was unconstitutional. In other cases!” the 
New York courts have upheld the provision for selection from 
the highest three on the eligible list. No case has arisen in New 
York attacking the selection from the three highest to positions 
where the appointment is not constitutionally vested. 

The New York courts, then, have held all forms of civil serv- 
ice regulations void as relating to positions where the power of 
appointment is expressly vested in the constitution. In the 
municipal service where appointments are provided for in the 
constitution, although the power is not unqualifiedly vested in 
any specified official, compulsory selection of the highest name 
has been declared void, but selection from the three highest 
has been upheld. In two states, Colorado and Illinois, the per- 
son highest on the list must be appointed. The laws have never 
been attacked on this particular ground in either of these states. 
It is probable that the courts of all the states would uphold 
such a provision if applying only to positions where the power of 
appointment is not vested by the constitution. 


15 Art. X, Sec, 2. 

16 163 N. Y. 32 (1900). ; 

1? Rogers v. Buffalo, 123 N. Y. 173 (1890), and People v. Gaffney, 126 N. Y. Supp. 
1027 (1911). 
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In Wisconsin the right of the legislature to limit the appoint- 
ing officer to the three highest has been upheld in the following 
words: “The opinion doubtless also prevailed in the legislature 
that a selection from three candidates from the certified list 
would provide a sufficient scope for the exercise of a reasonable 
discretion by the appointing officer in making appointments of 
persons found to be qualified to perform services under the 
appointing officer. . . . . We perceive no unreasonable 

` restrictions in the nature of this legislation for the exercise of the 
discretion of the appointing officer to select an appointee found 
to possess the qualifications pursuant to the tests prescribed by 
the law.”!8 The Wisconsin law, however, does not in any way 
interfere with the constitutional appointing power of any official. 

It was contended in Illinois that constitutional officers had 
certain implied appointing power that could not be interfered 
with by civil service regulations. In overruling this conten- 
tion the court, in People v. MeCullough,!® said: “Tt is the un- 
doubted law that the legislature may pass any law and do any 
legislative act not prohibited by the constitution of the state 
or the United States. It is equally true that the power to ap- 
point to office is not inherent in the executive department unless 
conferred by the constitution or the legislature, but the creation 
of officers, the delegation and regulation of the powers and duties 
of officers and the prescribing of the manner of their appointment 
or election are legislative functions which are restrained only by 
the constitution. 

“The fact that such officers (the secretary of state, the treas- 
urer and other executive officers including the governor) are 
created by the constitution does not confer unrestricted power 
upon them, and except as to such rights and powers as they 
derive from the various provisions of the constitution, they are 
entirely subject to the will of the legislature.” 


18 State v. Frear, 146 Wis. 291 (1911). 
19 254 Ill. 9 (1912). 
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FREEDOM OF SPEECH AND PROHIBITION OF POLITICAL ACTIVITY 


The eivil service law itself or regulations made under it in- 
variably prohibit political activity on the part of those who have 
received appointments under the merit system. In Massa- 
chusetts it was contended that a regulation governing a city 
police force which prohibited political activity on the part of 
its members was in violation of the constitutional right of free 
speech. In overruling this contention the court said: “The 
petitioner may have a right to talk politics but he has no con- 
stitutional right to be a policeman. There are few employments 
for hire in which the servant does not agree to suspend his con- 
stitutional right of free speech, as well as of idleness, by the 
implied terms of his contract. The servant cannot complain as 
he takes the employment on the terms which are offered him. 
On the same principle the state may impose any reasonable 
condition upon holding offices within its control.” The federal 
courts have upheld regulations of the United States Civil Service 
Commission prohibiting political assessments. 


REMOVALS 


The question of the constitutionality of the removal provi- 
sions of the civil service law has been raised in a few instances. 
In Wisconsin the law provides that violation of any. of its pro- 
visions shall be punishable by removal from office in addition 
to fine and imprisonment. The Wisconsin court has held that 
such a removal is invalid as far as constitutional officers are con- 
cerned.” The right of the appointing officer to remove the ap- 
pointee according to the law was not questioned.. In Illinois, 
however, the contention was made in People v. Kipley” that 
the removal of officers and employees under the civil service 
law violated the right of trial by jury guaranteed by the state 
constitution. The court upheld the law saying: “The provi- 
sions of the civil service act for theremoval or discharge of officers 

20 McAuliffe v. Mayor, 155 Mass. 216 (1892). 


2 State v. Frear, 146 Wis. 291 (1911). 
22 171 Ill. 44 (1898). 
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or employees upon written charges are purely statutory provi- 
sions. The constitutional provision that ‘the right of trial by 
jury shall remain inviolable’ was not intended to introduce the 
right of trial into summary jurisdictions unknown to the common 
law and not providing for that mode of trial.” In this case the 
court agreed with the courts of the majority of the states that 
an office is not property and that removal from office without 
trial is not taking property without due process. 


SUMMARY 


In no case has a civil service law been held unconstitutional. 
Ali decisions touching the subject point to the conclusion that 
the merit system can, without any constitutional amendments, 
be made a part of the administrative machinery of any state or 
municipality. It would be better, however, if the example of 
` New York and Ohio, in establishing the merit system by con- 
stitutional provisions, were followed by the several states. 
With the merit system provided for in the constitution, the 
enactment of reactionary legislation to vitiate the existing law, 
as has been the case in Colorado and Connecticut, would be 
rendered difficult if not impossible. 


CONSTITUTIONAL LAW IN 1918-1919. I 


THE CONSTITUTIONAL DECISIONS OF THE SUPREME COURT OF 
THE UNITED STATES IN THE OCTOBER TERM, 1918! 


THOMAS REED POWELL 
Columbia University 


I. INTERSTATE COMMERCE 


POWERS OF CONGRESS UNDER THE COMMERCE CLAUSE 


United States v. Hil? by a vote of seven to two sustained the 
so-called Reed Amendment by which Congress prohibited the introduc- 
tion of liquor into any state which forbade the sale or manufacture of 
liquor within its borders. West Virginia, though interdicting manu- 
facture and sale, allowed any person to bring into the state for per- 
sonal use a quart of liquor each month. Since Mr. Hill did only what 
West Virginia sanctioned, Mr Justice McReynolds for himself and 
Mr. Justice Clarke insisted that “the Reed Amendment in no proper 
sense regulates interstate commerce, but is a direct intermeddling 
with the state’s internal affairs.” He inquired rhetorically: “If Con- 
gress may deny liquor to those who live in a state simply because its 
manufacture is not permitted there, why may not this be done for any 
suggested reason, e.g. because the roads are bad or men are hanged 
for murder or coals are dug. Where is the limit?” For the majority 
Mr. Justice Day answered that the control of Congress over interstate 
commerce is not limited by state laws and that “the policy of Con- 
gress acting independently of the states may induce legislation without 
reference to the particular policy or law of any given state.” Con- 
gress may exert its authority in view of the laws of the state or inde- 


1 For reviews of decisions in previous terms see American Political Science 
Review (1910) IV, 483-487; (1912) VI, 513-528; (1915) IX, 36-49; (1918) XT, 17- 
49, 427-457, 640-666; (1919) XIII, 47-77, 229-250. 

2 (1919) 248 U. S. 420, 39 Sup. Ct. 143. See R. E. Cushman, “The National 
Police Power under the Commerce Clause of the Constitution,” 3 Minnesota Law 
Review 381, 409-411. See also 19 Columbia Law Review 79, 32 Harvard Law Re- 
view 733, 17 Michigan Law Review 511, and 28 Yale Law Journal 501. 
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pendently of those laws. This hardly answers the dissenting query of 
Mr. Justice McReynolds. There must be some limit to the power of 
Congress to make its prohibitions of interstate commerce dependent 
upon legislation in the state of destination where the congressional 
prohibition is not in furtherance of that state legislation. The sound 
basis for the decision must be the reasonableness of the relation between 
the congressional prohibition and the state laws upon which it is 
made contingent.’ 

There was division of opinion also in United States v. Ferger* in 
which all the court but Mr. Justice Pitney thought it within the power 
of Congress to punish the counterfeiting and use of a fictitious inter- 
state bill of lading, even though such bill related to no actual or con- 
templated commerce. The decision of ‘the district court dismissing 
the indictment was said by the Chief Justice to assume mistakenly 
“that the power of Congress is to be necessarily tested by the intrinsic 
existence of commerce in the particular subject dealt with, instead of 
by the relation of that subject to commerce and its effect upon it.” 
The power of Congress under the commerce clause and the neces- 
sary-and-proper clause must include authority to deal with obstructions 
to interstate commerce “and with a host of other acts which, because 
of their relation to and influence upon interstate commerce, come 
within the power of Congress to regulate, although they are not inter- 
state commerce in and of themselves.” The undoubted power to 
regulate genuine interstate bills of lading carries with it the power to 
prevent the fraudulent and spurious imitation and thus to guard 
against impairing or weakening the credit and confidence which sustains 
interstate commerce. 

In three cases it was held that an injured employee was engaged in 
interstate commerce so as to come within the federal Employers’ 
Liability Act. New York Central Railroad Co. v. Porter’ involved a 
section man who was hit by a passing train while shoveling snow 
between platform and tracks used for both interstate and intrastate 


3 In interpreting the Reed Amendment the principal case declined to limit its 
scope to the introduction of liquor for commercial purposes. In United States 
y. Gudger, (1919) 249 U. S. 373, 39 Sup. Ct. 323, the statute was held not applica- 
ble to liquor in transit through a dry state to a wet one. See 28 Yale Law Jour- 
nal 836. See also Danziger v. Cooley, (1919) 248 U. S. 310, 39 Sup. Ct. 119. 

4 (1919) 250 U. S. 199, 39 Sup. Ct. 445. The same point is affirmed in another 
case between the same parties decided the same day, 250 U. S. 207, 3 Sup. Ct. 
447, See 32 Harvard Law Review 557. 

5 (1919) 249 U. S. 168, 39 Sup. Ct. 188. Mr. Justice Clarke dissents. 
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commerce. Kinzell v. Chicago, M. & St. P. Ry. Co.6 had to do with 
a workman who was keeping a track clear for interstate trains by re- 
moving from a trestle the earth which accumulated above the tracks 
in the process of substituting a solid embankment for the trestle. In 
Philadelphia, B. & W. R. Co. v. Smith,’ the injured workman was a 
cook in a camp car run for the accommodation of a gang of bridge 
carpenters engaged in repairing bridges over which interstate trains 
were run. The carpenters were regarded as essential to the com- 
merce over the bridge, and the cook was thought to be essential to the 
carpenters in the prosecution of their work and not a mere minister to 
their personal convenience. 

In United Drug Co. v. Rectanus Co.,® Mr. Justice Pitney reiterated 
the well-established principle that the power of Congress to legislate 
on the subject of trade-marks is only such as arises from the authority 
conferred by the commerce clause and that registration of a trade- 
mark under the Act of Congress has no bearing on a controversy with 
respect to alleged infringement in exclusively local trade. 

Though the controversy over the federal Meat Inspection Act 
which came before the court in Pittsburgh Melting Co. v. Totten? 
appeared to be confined to a question of interpretation, Mr. Justice 
Day declared, without citation of authority, that “the enactment of 
the statute was within the power of Congress in order to prevent inter- 
state and foreign shipment of impure or adulterated meat-food prod- 
ucts.” The act “provides an elaborate system of inspection of ani- 
mals before slaughter, and of carcasses after slaughter and of meat-food 
products” prepared for interstate or foreign commerce, requires that 
products condemned by the federal inspectors “shall be destroyed for 
food purposes,” and forbids transportation in interstate or foreign 
commerce of products which have not been inspected and approved.!® 


§ (1919) 250 U. S. 130, 39 Sup. Ct. 412, 

7 (1919) 250 U. S. 101, 39 Sup. Ct. 396. 

8 (1918) 248 U. S. 90, 39 Sup. Ct. 48. It is not clear that the principle asserted 
in this opinion was essential to the disposition of the controversy. 

° (1918) 248 U. S. 1, 39 Sup. Ct. 3. 

10In Carey v. South Dakota, (1919) 250 U. S. 118, 39 Sup. Ct. 403, an oppor- 
tunity was presented to pass on the constitutionality of the federal Migratory 
Bird Act which has been disapproved by several of the lower federal courts, 
but the Supreme Court, by interpreting the provision that all birds of the des- 
ignated kind which do not remain permanently within any one state are to be 
deemed within the custedy of the United States as not precluding the operation 
of a state statute forbidding the shipment of dead birds, found it unnecessary 
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THE COMMERCE CLAUSE AND THE POWERS OF THE STATES 


A. State Taxation and Interstate Commerce 


Two cases presented applications of the familiar principle that the 
state may in the absence of pertinent legislation by Congress require 
the inspection of dangerous products which have not yet ceased to be 
articles of interstate commerce and may charge a reasonable fee there- 
for, but must not make the fee so high that the law partakes of the 
nature of a revenue measure and thus becomes an unconstitutional 
regulation of interstate commerce. In Pure Oil Co. v. Minnesota" 
the state was given a clean bill of health because it appeared that the 


to consider whether Congress had exceeded its powers. The opinion of Mr. 
Justice Brandeis may be taken as a hint that the federal statute will be sus- 
tained to the extent that it forbids migratory birds to be destroyed or taken 
contrary to federal regulations, for one of the reasons adduced in support of 
thus limiting the scope of the statute is the familiar canon of construction that 
“where a statute is reasonably susceptible of two interpretations, by one of 
which it would be clearly constitutional and by the other of which its constitu- 
tionality would be doubtful, the former construction should be adopted.” 

In Sandberg v. McDonald, (1918) 248 U. S. 185, 39 Sup. Ct. 84 (see 28 Yale 
Law Journal 403), the Seamans Act was by a vote of five to four interpreted as 
not intending to include advancement to sailors in foreign ports in a provision 
forbidding the deduction of wages advanced from the sum due for past services. 
The minority, consisting of Justices McKenna, Holmes, Brandeis and Clarke, 
recognized that their construction of the statute made the question of the con- 
stitutionality of the statute “not only of ultimate but of first insistence,” but it 
passed it by for the reason that it had not been duly certified by the Circuit 
Court of Appeals. The majority prefaced its examination of the question of 
interpretation by saying: “Conceding for the present purpose that Congress 
might have legislated to annul such contracts as a condition upon which foreign 
vessels might enter the ports of the United States . . . .” thus inviting the 
assumption that federal control of foreign commerce is sufficiently extensive to 
sanction the constitutionality of the statute as interpreted by the minority. 
The Sandberg Case involved a British ship. In Neilson v. Rhine Shipping Co.; 
(1918) 248 U. S. 205, 39 Sup. Ct. 89 (see 28 Yale Law Journal 403), the act was 
held not to apply to extra-territorial payments by an American ship, the same 
four justices dissenting. 

In Louisville & Jeffersonville Bridge Co. v. United States, (1919) 249 U. S. 534, 
39 Sup. Ct. 355, the Safety Appliance Act was held to apply to a movement of 
twenty-six cars three quarters of a mile in a terminal yard. The bridge com- 
pany contended that it was engaged in a mere switching of cars and not a “train 
movement” within the meaning of the act, but does not appear to have con- 
tested the constitutionality of the application of the statute successfully urged 
by the government. 

11 (1918) 248 U. S. 158, 39 Sup. Ct. 35. 
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latest report showed that over seventy-five per cent of the receipts 
were used for departmental expenses and that in addition the general 
officers of the state had not a little to do with the enforcement of the 
statute. Weight was also given to the fact that the state had from 
time to time reduced the fees when experience had shown that they 
yielded more than the cost of inspection. In Standard Oil Co. v. 
Graves,” however, the state of California had made a net profit of 
about $250,000 during the decade when the law had been in force and 
the receipts for the last preceding year were nearly ten times the dis- 
bursements, and it was therefore held that the law was substantially 
a revenue measure and unconstitutional as a direct, burden on interstate 
commerce. 

A similar excess of pecuniary zeal was discovered by Union Pacifie 
R. Co. v. Public Service Commission of Missouri! in Missouri’s scale 
of fees for certificates from the public service commission authorizing 
the issue of bonds by railroads, where the bonds were secured by 
mortgage of property within the state. The fee was graduated ae- 
cording to the size of the issue, and by the provisions of the statute 
failure to pay the fee subjected the mortgagor to penalties and invali- 
dated the bonds. The state court had held that as the application 
for the certificate was voluntary the company was estopped to decline 
to pay the statutory compensation, and it was therefore contended on 
hehalf of the state that the case presented no federal question. But 
the Supreme Court found that the certificate was a commercial neces- 
sity and that the payment was under duress and that the constitution- 
ality of the requirement was therefore in issue. The state had im- 
posed a charge of $10,962.25 for an issue of $31,848,900 by a Utah 
corporation which had in Missouri property valued at a little more 
than $3,000,000 out of a total of over $281,000,000, and less than a 
mile of main track out of a total of over 3500 miles. Of the expendi- 
tures for which the bonds were issued, less than $125,000 had been 
made in Missouri. The Missouri business of the complaining foreign 
corporation was exclusively interstate. The company contested the 
charge under the due-process clause of the Fourteenth Amendment as 
well as under the commerce clause, but the decision of the Supreme 
Court was based entirely on the commerce clause, no mention being 
made of the Fourteenth Amendment. The reliance of the court on 

12 (1919) 249 U. S. 389, 39 Sup. Ct. 320. 


18 (1918) 248 U. S. 67, 39 Sup. Ct. 24. See 32 Harvard Law Review 579 and 28 
Yale Law Journal 291. 
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Looney v. Crane Co." and International Paper Co. v. Massachusetts” 
shows that the decision would have been the same even if the company 
had done local as well as interstate commerce in Missouri, and that the 
Supreme Court intends to apply to fees for special acts the same prin- 
ciples or practices which have been worked out with respect to annual 
excises on foreign corporations. 

The Looney case was relied on unsuccessfully by the complainant in 
American Mfg. Co. v. St. Louis!® who did not relish a license tax on 
manufacturers assessed at one dollar for each $1000 of sales and com- - 
plained particularly of such part of the tax as was measured by sales 
of goods removed from the factory to another state before sale. The 
crucial issue in the case was whether the tax was on the sales or on 
the manufacture. The Supreme Court followed the state court in 
holding that it was the manufacture and not the sales that subjected 
the company to taxation and declared that, since the city might have 
measured the tax by the value of the goods at the time and place of 
manufacture and compelled payment of the tax then and there, the 
manufacturer could not complain because payment was postponed 
until sale. The state court had held that the tax did not apply to sales 
of goods not manufactured within the taxing jurisdiction. Mr. Jus- 
tice Pitney is probably justified in saying that the Looney case and 
Crew Levick Co. v. Pennsylvania!’ “are so obviously distinguishable 
that particular analysis is unnecessary,” yet it is evident that com- 
mercial transactions outside the state of manufacture contributed 
somewhat to the amount of the tax. This element was dealt with by 
declaring that the tax produces no direct burden on interstate commerce, 
but “only the same kind of incidental and indirect effect as that which 
results from the payment of property taxes or any other general con- 
tribution to the cost of government.” 

- Another covert attempt to extract an unconstitutional tribute from 
‘interstate commerce was charged by the complainant in Postal Tele- 
graph-Cable Co. v. Richmond,!* but was not sustained by the court. 
‘One of the matters in issue was a $300 license tax on local business. 
It was contended that the cost of doing the local business was greater 
than the net receipts from it, and that, as the company was not free 


14 (1917) 245 U. S. 178, 18 American Political Science Review 53. 
15 (1918) 246 U. S. 135. 

16 (1919) 250 U. S. 459, 39 Sup. Ct. 522. 

17 (1917) 245 U. S. 292, 13 American Political Science Review 55. 
18 (1919) 249 U. S. 252, 39 Sup. Ct. 265. 
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to decline local business, the tax was necessarily on interstate com- 
merce. Mr. Justice Clarke stated that “if the facts were as thus 
asserted it might well be that this tax would be invalid,” but the 
evidence as to the unremunerative character of the local business 
failed to convince the court and the tax was therefore sustained. It 
was declared that the tax was not an inspection measure which must 
be limited to the cost of supervising the business, -but “an exercise 
of the police power of the state for revenue purposes’—a hybrid locu- 
tion which seems to blur the distinction between police and fiscal 
measures which has previously been regarded as significant. 

The same case sustained another tax of two dollars for each pole 
maintained or used within the city. This, too, was called an “exer- 
cise of the police power” to exact a compensation in the nature of 
rental for the use of the streets. It was declared that even if the tax 
had to be paid from interstate earnings, “this alone would not be 
conclusive against its validity,” since “even interstate business must 
pay its way—in this case for the right of way and the expense to others 
incident to the use of it.” Enough consideration was given to the 
evidence as to the cost of inspecting and supervising the lines within 
the city to indicate that the charge might possibly have been success- 
fully complained of if imposed as rental only. . 

Another so-called “pole tax” came before the court in Mackay Tele- 
graph & Cable Co. v. Little Rock!? and was also sustained. The tax 
was levied at fifty cents per pole, and the company resisted only that 
part which was levied on poles not on the streets of the city but on a 
railroad right of way. This was said to be not sufficient to condemn 
it, “especially in view of the finding of the Supreme Court of Arkansas 
that the telegraph line as laid along the right.of way crosses a street 
car line and several turnpikes coming into the city, and that it is neces- 
sary there shall be local governmental supervision of the lines crossing 
these highways for the protection of travelers upon them.” 

The substantial issue in Wells Fargo & Co. v. Nevada?’ was whether a 
state tax on an express company assessed at $300 per mile of line over 
which it did business was imposed on the property or on the privilege 
or franchise. The assessor had described the property as consisting 
of the right to carry on the business, but the Supreme Court agreed 
with the state court that this was a mistake and that under the statute 
what was being taxed was the company’s personal property, tangible 


19 (1919) 250 U. S. 94, 39 Sup. Ct. 428 
20 (1918) 248 U. S. 165, 39 Sup. Ct. 62. 
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and intangible. “The difference,” says Mr. Justice Van Devanter,. 
“is vital, for, consistently with the commerce clause of the federal 
Constitution, the state could not tax the privilege or act of engaging 
in interstate commerce, but could tax the company’s property within 
the state, although chiefly employed in such commerce.” The com- 
pany also alleged that “the state board in valuing the property acted- 
on inaccurate data and applied erroneous standards which resulted in 
a valuation so excessive as to make the tax a burden on interstate 
commerce,” but the Supreme Court did not find the allegation sup-- 
ported by the evidence. 

The willingness of the Supreme Court to make the inquiry just 
referred to indicates that an excessive valuation of property employed 
in interstate commerce is a violation of the commerce clause, even. 
though the property does not travel from one state to another. 
Union Tank Line v. Wright?! establishes the principle firmly as to- 
peripatetic property. The Union Tank Line had in Georgia through 
the taxable year an average of fifty-seven cars which were admittedly 
worth as separate items of property not more than $47,310. By 
taking that proportion of the total personal property of the company 
which the number of miles over which cars were run in Georgia bore 
to the total number of miles over which they were run, the Georgia 
property was assessed at $291,196. This assessment, the minority of 
the court, consisting of Justices Pitney, Brandeis and Clarke, were 
moved to sustain, contending that controversy was foreclosed . by 
Pullman’s Car Co. v. Pennsylvania.? The majority insisted that the 
declarations from the Pullman case relied on by the minority related. 
to a matter not in issue and were therefore obiter. They conceded that. 
the valuation of the property in Georgia need not be limited to the 
mere worth of the articles separately considered but may include the 
intangible value due to the organic relation of the property in the state 
to the whole system. The minority thought that the actual value of the- 
property so conceived was so difficult of ascertainment that the rule 
adopted and applied was sufficiently accurate to satisfy the Constitu- 
tion. With this the majority disagreed, insisting that the rule adopted 
had no necessary relation to the real value and was so arbitrary and 
the consequent valuation so excessive that it must be condemned. 
because of conflict with both the commerce clause and the Fourteenth 

1 (1919) 249 U. S. 275, 39 Sup. Ct. 276. See 19 Columbia Law Review 334, $ 


Minnesota Law Review 421, and 28 Yale Law Journal 802. 
22 (1891) 141 U. S. 18. 
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Amendment. “During a year two or three cars might pass over every 
mile of railroad in one state while hundreds constantly employed in 
another moved over lines of less total length.” The opinion does not 
make clear whether the court means to condemn the mileage rule uni- 
versally in favor of all car companies or only in favor of those who 
can show that it operates unreasonably in their particular case. It is 
recognized that it may be applied to a telegraph company.” 


B. State Police Power and Interstate Commerce 


Several cases involved alleged conflict between attempted enforce- 
ment of state inspection or pure food laws and congressional legisla- 
tion or the constitutionally guaranteed immunity of interstate com- 
merce from state interference. Corn Products Refining Co. v. Eddy* 
sustained an order of the Kansas board of health requiring plaintiff to 
state on each can of syrup the percentage of each ingredient of which 
it was composed “not only when sold and offered for sale in domestic 
commerce, but also while in the hands of the importing dealers for sale 
in the original packages, and hence, in contemplation of law, still in 
the course of commerce from state to state.” Congress had prohibited 
the misbranding of foods shipped in interstate commerce but had not 
required a statement of their ingredients. On the authority of Savage 
v. Jones® it was held that the state law forbade nothing that Congress 
had. sanctioned and interfered with no federal requirement, but dealt 
with something that Congress had left untouched. The same prece- 
dent, following earlier ones, had sustained the power of the state to 
require the disclosure of the ingredients of food products even when 
contained in the original package introduced from another state.” 


23 In Watters v. Michigan, (1918) 248 U. S. 65, 39 Sup. Ct. 29, it was conceded 
by appellant that the peddling of two small articles at rest in the state before 
the sale was not protected from state taxation by the federal Constitution even 
though the great bulk of the business was interstate, but it was urged that the 
application of the state law should be determined by the general course of busi- 
ness and not by an isolated transaction. Mr. Justice Holmes said that the 
argument had force, but that its denial by the state court was not reviewable 
by the Supreme Court. - 

24 (1919) 249 U. S. 427, 39 Sup. Ct. 325. 

35 (1912) 225 U. S. 501, 32 Sup. Ct. 715. ; 

% Two cases dealing with state inspection of illuminating oils while still 
under the protection of the commerce clause have already been considered. 
See footnotes 11 and 12, supra. E 
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Weigle v. Curtice Brothers Co.?” and Hebe Co. v. Shaw?! held that 
the federal Pure Food and Drug Act in no way affected the power 
of the state to forbid intrastate sales of food products originating in 
other states. The contention to the contrary was based on McDermot 
v. Wisconsin? which sanctioned the power of Congress to require the 
retention of labels on goods shipped in. interstate commerce even after 
the commerce is over and the original package has been broken, and 
which denied the power of the states to make the retention of such 
labels unlawful. “But all this,’ remarks Mr. Justice Holmes, “has . 
nothing to do with the question when interstate commerce is over and 
the articles carried in it-have come under the general power of the 
State.” After saying that the federal act “indicates its intent to 
respect the recognized line of distinction between domestic and inter- 
state commerce,” he adds that “it naturally would, as the distinction 
is constitutional,” thus implying that the power of the state over 
domestic sales could not be interfered with by Congress except to pre- 
vent state interference with the enforcement of federal regulations 
governing interstate shipment. The Weigle case sustained state pro- 
hibitions against local sales of food products containing benzoic acid or 
benzoates even though shipped from other states in full compliance 
with the federal law. The Hebe case dealt similarly with condensed 
milk unless made from full cream milk. 

In Merchants’ Exchange v. Missouri?" the United States Grain 
Standards Act was held not to preclude a state from prohibiting any 
one but a state weigher from issuing weight certificates for grain 
weighed at a public warehouse, since the federal law related exclu- 
sively to standards of quality and condition. The contention that the 
state requirement, as applied to grain received from or shipped to 
points without the state, burdens interstate commerce received from 
Mr. Justice Brandeis the terse answer: “It clearly does not.” Other 
federal acts which were conceded to contain some reference to weigh- 
ing were said to manifest the purpose of Congress to codperate with 
state acts and not to supersede them. 


27 (1919) 248 U. S. 285, 39 Sup. Ct. 124. 

28 (1919) 248 U. S. 297, 39 Sup. Ct. 125. 

23 (1913) 228 U. S. 115. 

30 (1919) 248 U. S. 365, 39 Sup. Ct. 114. 

3 In Louisville & N. R. Co. v. Western Union Tel. Co., (1919) 250 U. S. 316, 
39 Sup. Ct. 513, a state grant of the right of eminent domain to put poles on a 
railroad right of way was held not to be precluded by the acts of Congress author- 
izing the erection of such poles along post roads. 
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In two cases the Carmack Amendment was found not to preclude 
the exercise of the state power in question. In Missouri, K. & T. 
Ry. Co. v. Sealy? the cause of action arose prior to the enactment 
of the federal statute and it was held that the right of one holding an 
interest in a bill of lading against the carrier which had issued it 
without receiving the goods for shipment was governed by the law 
of the state. State law was also held to be controlling in Chicago, 
R. I. & P. Ry. Co. v. Maucher®* which was a suit by one of the em- 
ployees of Barnum & Bailey’s circus against an interstate railroad on 
account of personal injuries received. The Carmack Amendment was 
declared to have no application to the controversy, since Congress 
had dealt only with the shipment of property and not with that of 
persons. Moreover it was found that under the contract between the 
circus and the railroad, the latter was not acting as a common carrier, 
and that therefore the injured employee of the circus must base his 
claim, not upon a contract of carriage, but upon the general right of a 
human being not to be injured by the negligence of another. 

Another circus case came before the court in Southern Pacific Co. v. 
Arizona. The road had disobeyed an order of the state commission 
to carry the show at a designated rate between two Arizona points. 
It defended a prosecution for contempt on the ground that the state 
commission was without jurisdiction because the proposed train move- 
ment was interstate, since the show was on a tour from Texas, through 
Arizona and New Mexico into California. The court found, however, 
that on the date of the order the interstate transportation into Arizona 
was at an end and no other transportation had then been contracted 
for. The mere intention to leave the state later did not convert the 
contemplated intrastate movement into one that was interstate. The 
reasoning on which the decision is based gives some ground for the 
inference that the halting movements of a traveling exhibition might 
under certain circumstances be regarded as a single journey whose 
entire character would be interstate if the beginning and the end were 
in different states. 

In two other cases state rates were held applicable because the 
movement in question was not interstate. Arkadelphia Milling Co. v. 
St. Louis Southwestern Ry. Co. dealt with transportation of logs 


32 (1919) 248 U. S. 363, 39 Sup. Ct. 97. See 17 Michigan Law Review 420. 
33 (1919) 248 U. S. 359, 39 Sup. Ct. 108. 
34 (1919) 249 U. 8. 472, 39 Sup. Ct. 313. 
35 (1919) 249 U. S. 134, 39 Sup. Ct. 237. 
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from a forest to a mill, both in Arkansas. The fact that experience 
showed that ninety-five per cent of the finished product was shipped 
from the mill to points in other states was held insignificant. The dis- 
tinction between the case and those? in which under somewhat similar 
states of facts the federal antitrust law has been held applicable was 
declared to be “so evident that particular analysis may be dispensed 
with.” 

In Public Utilities Commission v. Landon?’ a natural gas company 
which piped gas across state lines and sold it to distributing com- 
panies which sold it to consumers complained that the rates fixed for 
the distributing companies were unreasonably low and were also un- 
warranted interferences with interstate commerce. But the Supreme 
Court held that the interstate movement ended when the gas passed 
into the local lines, and that the rates fixed for the distributing com- 
panies were no concern of the producing company. The fact that the 
charges of the latter were a percentage of the gross amount received 
by the former was said not to make the sales to consumers an integral 
part of the interstate business, particularly since the contracts between 
the two companies were capable of alteration. 

One of the complaints urged in Denver & Rio Grande R. Co. v. 
Denver”? against an order of a state commission compelling the vacat- 
ing of a track on the public street was that it interfered unduly with 
interstate commerce and amounted to an unconstitutional regulation 
thereof. But the Supreme Court found to the contrary in view of the 
fact that the track was not on the main line but served only a few 
industries which could be reached in other ways. 

Carey v. South Dakota which sustained a state prosecution fer 
shipping wild ducks has already been referred to for its bearing on the 
constitutionality of the federal Migratory Bird Law. The power of the 
state to apply its prohibitions to interstate transit was sustained on 
the authority of Geer v, Connecticut.4° The clause in the federal law 
declaring that such birds shall be deemed within the protection and 
custody of the United States was held to e tend that’ custody and 
protection only to prohibiting their destruction contrary to federal 
regulations, and therefore not to preclude state laws aimed also at 
their preservation. 


38 Texas & N. O. R. Co. v. Sabine Tram Co. (1913) 227 U. S. 111, and cases cited. 
3T (1919) 249 U. S. 236, 39 Sup. Ct. 268. See 32 Harvard Law Review 860. 
28 (1919) 250 U. S. 241, 39 Sup. Ct. 450. r 
_ 3 (1919) 250 U. S. 118, 39 Sup. Ct. 403, note 10, supra. 
19 (1896) 161 U. S. 519, 16 Sup. Ct. 600. 
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II. THE WAR POWER 


In two important cases the court decided that the statutes under 
which the President was authorized to take control of the railroads, 
telephones and telegraphs during the war conferred power to fix intra- 
state as well as interstate rates. In Northern Pacifice Ry. Co. v. 
North Dakota,“ which involved railroad rates, the parties had raised 
only the question of the interpretation of the statute, but the opinion 
of the Chief Justice is assumed by the Chief Justice in his opinion in 
the telephone case to pass on the constitutional question as well. 
There is a back-handed implication in the opinion in the railroad case 
that the constitutional issue could not be waived by the parties, for, 
after observing that the court puts the constitutional issue temporarily 
out of view, the Chief Justice adds: “We say temporarily, since even 
upon the assumption that issues concerning them necessarily inhere 
in the cause and cannot be waived by the parties, we could not decide 
concerning such issues without interpreting the statute, which we 
proceed to do.” In the process of interpretation it is laid down: 
“The complete and undivided character of the war power of the 
United States is not disputable. . . . . To interpret, therefore 
the exercise of the power by a presumption of the continuance of a 
state power limiting and controlling the national authority was but to 
deny its existence. It was akin to the contention that the supreme 
right to raise armies and use them in case of war did not extend to direct- 
ing where and when they should be used.” 

That this language was designed to pass on the constitutional issue 
not raised by the parties is apparent from the statement in Dakota 
Central Telephone Co. v. South Dakota‘? decided the same day. In 
sustaining the power to take over the telephones and telegraphs and to 
fix all rates, the Chief Justice says: “That under its war power Con- 
gress possessed the right to confer upon the President the authority 
which it gave him we think needs nothing here but statement, as we 
have disposed of that subject in the North Dakota railroad rate case.” ` 
To this he added: “And the completeness of the war power under 


4 (1919) 250 U. S. 135, 39 Sup. Ct. 502. 

4 (1919) 250 U. 8. 163, 39 Sup. Ct. 507. Other cases deciding the same issues 
are Burleson v. Dempsey, (1919) 250 U. S. 191, 39 Sup. Ct. 511, Macleod v. New 
England Tel. & Tel. Co., (1919) 250 U. S. 195, 39 Sup. Ct. 511, and Kansas v. 
Burleson, (1919) 250 U. S. 188, 39 Sup. Ct. 512. For an article on the interpre- 
tation of the statute, published prior to these decisions, see H. W. Bickle, “State 
Power over Interstate Railroad Rates During Federal Control,” 32 Harvard 
Law Review 299. 
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which the authority was exerted and by which completeness its exer- 
eise is to be tested suffices, we think, to dispose of the many other 
objections urged as to the want of power in Congress to confer upon 
the President the authority which it gave him.” 

To the contention that the President exceeded the power given 
“because there was nothing in the conditions at the time the power 
was exercised which justified the calling into play of the authority,” 
the answer is made that “as the contention at best concerns not a 
want of power, but a mere excess or abuse of discretion in exerting a 
power given, it is clear that it involves considerations which are beyond 
the reach of judicial power.” What this means is open to debate. It 
may mean that whatever Congress calls an exercise of the war power 
is an exercise of the war power. It may mean that if there are any 
conceivable circumstances under which a statute or proclamation would 
- be an exercise of the war power, it is an exercise of the war power 
whatever the circumstances may be. Or it may mean only that the 
complete control of railroads and telegraphs is plainly an exercise of 
the war power quite apart from any other circumstances than the 
existence of a state of war. In the telephone case Mr. Justice Brandeis 
dissented, without opinion. In therailroad case he confined his concur- 
rence to the result. Of both cases it may be said that the result is more 
satisfying than the opinions. 

The war power was found sufficient in McKinley v. United States”? 
to sustain the order of the secretary of war forbidding houses of ill 
fame within five miles of an army post. The authority of Congress to 
regulate for the health and welfare of the army was said to be “too ` 
well settled to require more than the statement of the proposition” 
and the regulation in question was found obviously related to the 
health and efficiency of the troops. 

Three cases“ sustaining convictions under the Espionage Act plainly 
sanction the proposition that Congress under the war power may for- 
bid the making of remarks which tend to interfere with the raising of 
the army either by enlistment or the draft. The issue in the cases 
was the degree of the relation between the remarks and the danger of 
the interference sought to be prevented by the statute. The questions 
considered in the opinions will be dealt with in a later section dealing 
with immunities of persons charged with crime. 


43 (1919) 249 U. S. 397, 39 Sup. Ct. 324. 

44 Schenck v. United States, (1919) 249 U. S. 47, 39 Sup. Ct. 247, Frohwerk v. 
United States, (1919) 249 U. S. 204, 39 Sup. Ct. 249, Debs v. United States, (1919) 
249 U. S. 211, 39 Sup. Ct. 252. 
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III. MISCELLANEOUS FEDERAL POWERS 


Though the question in Alaska Pacific Fisheries v. United States 
seemed to be the construction of the words “the body of lands known 
as the Annette Islands” in an Act of Congress creating a reservation 
for Indians, Mr. Justice Van Devanter observed that in reaching the 
construction it is Important to have in mind the power of Congress in 
the premises and declared that Congress had the ‘‘power to make the 
reservation inclusive of the adjacent waters and submerged land,” 
since “all were the property of the United States and within a district 
where the entire dominion and sovereignty rested in the United States 
and over which Congress had complete legislative authority.” 

In Ruddi v. Rossi“ the power of Congress to dispose of public lands 
was held to carry with it authority to exempt such lands after con- 
veyance in fee simple to private owners from any attachment for 
debts contracted prior to the issue of the patent. Mr. Justice Holmes 
dissented because he was unable to see how Congress could extend its 
control beyond the time when its ownership was at anend. He in- 
sisted that “the statute must operate, if at all, purely by way of 
legislation, not as the qualification of the grant,” and thought that a 
previous law could not affect the land in any way that a subsequent 
one could not. But he added with combined resignation and regret: 
“I am aware that my doubts are contrary to manifest destiny and to a 
number of decisions in the State Courts. I know also that when 
common understanding and practice have established a way it is a 
waste of time to wander in bypaths of logic.” 

Another instance in which Congress was allowed to prolong its 
control beyond the time when the major incidence of the control had 
ended appears in Capital Trust Co. v. Calhoun‘? in which a restriction 
in an appropriation as to the amount which attorneys for the bene- 
ficiaries might receive from the proceeds was applied to defeat a claim 
of such attorneys against the estate of the deceased beneficiary which 
was being administered in a state court. It chanced that the estate 
consisted entirely of the funds received from the government, so that 
the decision did not involve the power of Congress over funds received 
from other sources. 


s (1919) 248 U. 8. 78, 39 Sup. Ct. 40. 

48 (1918) 248 U. S. 104, 39 Sup. Ct. 46. See 19 Columbia Law Review 159, 4 
Cornell Law Quarterly 50, 32 Harvard Law Review 721, and 28 Yale Law Journal 283. 

47 (1919) 250 U. S; 208, 39 Sup. Ct. 486. For a note on an earlier case in the 
District of Columbia on the same question, see 17 Columbia Law Review 483. 
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An important question of legislative procedure was settled in Mis- 
souri Pacific Ry. Co. v. Kansas‘® which held that the word “House” 
in the clause requiring a two-thirds vote in each house for passing a 
bill over the President’s veto means not the entire membership but 
the quorum which is sufficient to entitle the house to proceed to the 
original passage of the bill by a majority vote. If a majority of all 
the members is present,.a bill may be passed over a veto by two-thirds 
of those present. In reaching the decision the court attached great 
weight to legislative practice in submitting constitutional amend- 
ments by a vote of two-thirds of a quorum but not two-thirds of the 
entire membership and referred to “the identity between the provision 
. . . . giving the power by a two-thirds vote to submit amend- 
ments, and the requirements . . . . as to the two-thirds vote 
necessary to override a veto” which “makes the practice as to the one 
applicable to the other.” The practice of submitting amendments by a 
vote of less than two-thirds of the entire membership was found to have 
been approved by the first Congress in the submission of the first ten 
amendments. In emphasizing the importance of this early legislative 
construction, the Chief Justice observed: ‘‘ When it is considered that 
the chairman of the committee in charge of the amendments was Mr. 
Madison, and that both branches of Congress contained many mem- 
bers who had participated in the deliberations of the convention or in 
the proceedings which led to the ratification of the Constitution, and 
that the whole subject was necessarily vividly present in the minds 
of those who dealt with it, the convincing effect of the action cannot 
be overstated.” 


IV. GOVERNMENTAL RELATIONS BETWEEN THE STATES 
AND THE UNITED STATES 


It is surprising that the question decided in Bank of California v. 
Richardson“? had not been raised and settled previously. The stock- 
holders of a national bank claimed that the assessment of their shares 
for state taxation should exclude such part of their value as was con- 
tributed by the shares of state and national banks owned by the bank 
of which they were stockholders. The Supreme Court agreed that no 


48 (1919) 248 U. S. 276, 39 Sup. Ct. 93. See 28 Yale Law Journal 415. 

49 (1919) 248 U. S. 476, 39 Sup. Ct. 165. See also Bank of California v. Roberts, 
(1919) 248 U. S. 497, 39 Sup. Ct. 171. See 19 Columbia Law Review 59, 32 Harvard 
Law Review 727, 3 Minnesota Law Review 257, and 28 Yale Law Journal 610. 
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deduction should be made on account of the shares in a state bank, 
-but the majority held that the value of the shares of the national bank 
should be deducted. The reason given was that the power of the state 
to tax national bank stock was wholly dependent upon congressional 
permission, that the permission was confined to a single tax on the in- 
terest of the stockholder, and that the shares were in effect taxed twice 
if they were taxed to the national bank which owned them and then 
entered again into the assessment of the shares in the owner bank. 
The minority, consisting of Justices Pitney, Brandeis and Clarke, in- 
sisted that it was well established that the interest of a stockholder 
in a national bank was taxable without regard to the character of the 
investments held by the bank, and saw no reason why investments 
in other national banks should be deducted in making the assessment 
when investments in United’ States bonds can be included. It found 
nothing in the congressional statute which required the deduction and 
brought to bear the conventional distinction between the property of 
the shareholder and the property of the bank. 

Chesapeake & Delaware Canal Co. v. United States® applied the 
established rule that the United States when asserting sovereign or 
governmental rights is not subject to state statutes of limitations.*! 


V. POLICE POWER 


The modern development of the police power renders it difficult to 
classify present day cases under the familiar categories of health, 
safety and morals. The same statute often has several purposes and 
protects different interests. Restrictions on the sale of food products, 
for example, pass beyond the prevention of disease and aim to satisfy 
the curiosity of the consumer and to protect the farmer from unwel- 
come competition from synthetic products. Control of the relations 
between employer and employee transcends the primary requirements 
of health and safety and has something to do with conceptions of fair 


50 (1919) 250 U. S. 123, 39 Sup. Ct. 407. 

5: Cavanaugh v. Looney, (1919) 248 U. S. 453, 39 Sup. Ct. 142, recognized the 
familiar rule that a federal court may enjoin proceedings by state officials in 
violation of the federal Constitution, but, in applying the subsidiary rule that 
this should not be done except in a case reasonably free from doubt and when 
necessary to prevent great and irreparable injury, denied relief. f 

In Barrett v. Virginian Ry. Co., (1919) 250 U. S. 473, 39 Sup. Ct. 540, Mr. 
Justice MeReynolds remarked obiter that the rule of the federal courts as to direct- 
ing verdicts is not subject to modifeation by state statutes and constitutions. 
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dealing. Regulation of commercial intercourse is no longer confined 
to prevention of the types of fraud known at common law. Public 
convenience is a well-recognized justification for impositions on those 
engaged in enterprises known as publie utilities. Most of the current 
decisions on the police power may be conveniently put under one of the 
three heads of commercial intercourse, industrial relations, and public 
utilities. A few which could not be put under commercial relations 
without undue squeezing have in common the control of physical con- 
ditions. Obviously these classifications are not mutually exclusive and 
will not bear rigid scientific scrutiny. Such merit as they have, if 
any, is mainly that of convenience. 


PHYSICAL CONDITIONS 


Both safety and health lay behind the statute sustained in Perley 
v. North Carolina® which required any one cutting timber within 
four hundred feet of a watershed owned by a municipality to remove 
waste parts so as to prevent the spread of fire and consequent danger 
to the watershed. The fact that similar neglects on the part of the 
municipality did not constitute a violation of the statute was held not 
to constitute an illegal discrimination under the equal-protection 
clause. i 

Safety was the obvious justification for the ordinance approved in 
Pierce Oil Corporation v. Hope® which forbade “the storing of petro- 
leum, gasoline, etc. within three hundred feet of any dwelling, beyond 
certain small quantities specified.” The court refused to regard the 
complainant’s praise of the safety of its tanks as confessed by the city’s 
demurrer and added that “if it were true that the necessarily general 
form of the law embraced some innocent object, that of itself would 
not be enough to invalidate it or to remove such an object from its 
grasp.” It was hinted, however, that special circumstances might 
induce the court to make an exception, but none were found in the 
case at bar. 

Aesthetic considerations as a justification for restrictions on the 
use of property made some slight progress towards recognition in St. 
Louis Poster Advertising Co. v. St. Louis, which sustained an ordi- 
nance limiting the area of billboards to 400 square feet, their height 


% (1919) 249 U. S. 510, 39 Sup. Ct. 357. 
53 (1919) 248 U. S. 498, 39 Sup. Ct. 172. 
54 (1919) 249 U. S. 269, 39 Sup. Ct. 274. See 28 Yale Law Journal 835. 
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above ground to 14 feet, requiring a space of 4 feet between them and 
the ground, and forbidding them nearer than 6 feet to a building or the 
side of the lot, or nearer than 2 feet to each other or 15 feet to the 
street. The company appeared to have eliminated dangers from wind 
and fire, but Mr. Justice Holmes observed that such dangers “are or 
may be the least of the objections adverted to in the cases,” and added: 
“Possibly one or two details, especially the requirement of conformity 
to the building line, have aesthetic considerations in view more ob- 
viously than anything else. But as the main burdens imposed stand 
on other ground, we should not be prepared to deny the validity of 
relatively trifling requirements that did not look solely to the satis- 
faction of rudimentary wants that alone we generally recognize as 
necessary.” The Thomas Cusack case was referred to as standing 
for the power to prohibit billboards altogether in residence districts, 
so that they seem to be doomed so far as the federal Constitution is 
concerned. Of the fee charged by St. Louis for permits to erect the 
authorized billboards, the court remarked that “if the city desired to 
discourage billboards by a high tax we know of nothing to hinder, 
even apart from the right to prohibit them altogether. ens 

A statute of Georgia prohibiting the possession of more than one gal- 
lon of intoxicating liquor came before the court in Barbour v. Georgia. 
The state court had assumed that the liquor was acquired between the 
enactment of the statute and the time when its prohibition became 
effective, and the Supreme Court held that property thus acquired is 
taken with full notice of its infirmity and that its mere possession may 
by lapse of time become a crime. One can no more stay the exercise 
of the state’s police power by acquiring property under such circum- 
stances than by making a contract. An objection that the law could 
not be applied to liquor acquired before its enactment was found not 
to be properly raised, and the court declared that on that: issue no 
opinion was expressed. 


COMMERCIAL INTERCOURSE 


It may be suspected that the votes of farmers had something to do 
with two statutes imposing restrictions on the sale of food which 
successfully ran the gauntlet of the due-process clause. That sus- 


5 Thomas Cusack Co. v. Chieago, (1917) 242 U. S. 526, 12 American Political 
Science Review 442. j 

58 (1919) 249 U. S. 454, 39 Sup. Ct. 316. See 17 Michigan Law Review 709 and 
28 Yale Law Journal 836. 
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tained in Hebe Co. v. Shaw’ forbade the sale of any condensed milk 
not made from unadulterated full cream milk. The minority consist- 
ing of Justices Day, Van Devanter and Brandeis thought that the 
statute did not apply to the plaintiff’s product which was labeled 
“Hebe; A Compound of Evaporated Skimmed Milk and Vegetable - 
Fat; Contains 6% Vegetable Fat, 24% Solids; For Coffee and Cereals, 
For Baking and Cooking.” The majority, however, took the view 
that condensed skimmed milk was forbidden in every form, however 
labeled and whatever ingredients were added. It seemed to be con- 
ceded that the product was not unwholesome, but it was thought that 
fraudulent palming off was not necessarily prevented because the label 
told the truth, since the consumer in many instances never sees the 
label. On the constitutional question Mr. Justice Holmes observed: 
“The purposes to secure a certain minimum of nutritive elements and 
to prevent fraud may be carried out in this way even though con- 
densed skimmed milk and Hebe should both be admitted to be whole- 
some. The power of the legislature ‘is not to be denied simply because 
some innocent articles or transactions may be found within the pro- 
scribed class? . . . . The answer to the inquiry is that the pro- 
visions are of a kind familiar to legislation and often sustained and 
that it is impossible for this Court to say that they might not be 
believed to be necessary in order to accomplish the desired ends.” 

The Kansas statute sustained in Corn Products Refining Co. v. 
Eddy°® was less drastic. The plaintiff was required to state the ingre- 
dients of a compound which in full compliance with the federal law 
it had labeled “Mary Jane. A Table Syrup Prepared from Corn 
Syrup, Molasses and Pure Country Sorghum. Contains Sulphur 
Dioxide.” To the complaint that the disclosure of the ingredients 
and their proportions in a wholesome product made under a secret 
formula was a denial of due process, Mr. Justice Pitney answered: 
“Evidently the purpose of the requirement is to secure freedom from 
adulteration and misbranding; the mischief of misbranding being that 
purchasers may be misled with respect to the wholesomeness or food 
value of the compound. And it is too plain for argument that a 
manufacturer or vendor has no constitutional right to sell goods with- 
out giving to the purchaser fair information of what it is that is 
being sold. The right of a manufacturer to maintain secrecy as to his 


87 (1919) 248 U. S. 297, 39 Sup. Ct. 125, footnote 28, supra. See 28 Yale Law 
Journal 512, 
58 (1919) 249 U. S. 427, 39 Sup. Ct. 325, footnote 24, supra. 
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compounds and processes must be held subject to the right of. the state, 
in the exercise of its police power and in promotion of fair dealing, to 
require that the nature of the product be fairly set forth.” 

The prevention of fraud and the facilitation of commercial trans- 
actions were the justifications adduced by Mr. Justice Brandeis in Mer- 
chants’ Exchange v. Missouri’? for a statute which restricted the issuing 
of weight certificates for grain to duly authorized and bonded state 
weighers. The limitation of the provision to grain and hay was held 
not to be an arbitrary discrimination against dealers in those articles. 
Payne v. Kansas‘ found no constitutional flaw in a Kansas statute 
which forbade the sale of farm produce on commission without an | 
annual license, to be procured from the State Board of Agriculture 
upon a proper showing as to character, responsibility, ete., and a bond 
conditioned to make honest accounting. The issue was thought to be 
so simple that it was disposed of in a memorandum opinion. 

Two statutes regulating insurance agents and brokers met with 
unanimous approval. The South Carolina law complained of in La 
Tourette v. McMaster" defined an insurance broker “to be such 
person as shall be licensed by the insurance commissioner to represent 
citizens” in securing policies. No one could receive a license unless 
he was a resident of the state and had been a licensed insurance agent 
of the state for at least two years. The alleged impairment of. the 
privileges and immunities of citizens of the several states was answered 
by pointing out that the requirement of residence was not identical 
with that of citizenship and that there might be reason to think the 
business would be best conducted by residents. The business of insur- 
ance was declared to be clothed with a public interest, and it was said 
to follow that “those engaged in it or who bring it about are affected 
with the same interest and subject to regulation as it is.” The fidelity 
of an Insurance broker to both insured and insurer was said to be a 
proper concern of the state and the means devised to secure it were 
thought appropriate. 

The statute sustained in American Fire Insurance Co. v. King 
Lumber & Mfg. Co. ordained that the person who solicits insurance 
and procures applications shall be deemed the agent of the insurer 
notwithstanding anything in the policy to the contrary. The statute 


59 (1919) 248 U. S. 365, 39 Sup. Ct. 114, footnote 30, supra. 

60 (1918) 248 U. S. 112, 39 Sup. Ct. 32. 

st (1919) 248 U. 5. 465, 39 Sup. Ct. 160. See 28 Yale Law Journal 601. 
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was on the books when the business involved in the suit was trans- 
acted, and Mr. Justice McKenna reminded the company of this, so 
that it is not certain that the statute would be applied retroactively. 
The company’s “attempt at rejection” was said to suggest that the 
purpose of the statute “was to preclude confusion and dispute as to 
the relation of the broker to the parties respectively, and to preclude 
an underwriter, after using an agency, from denying responsibility.” 


INDUSTRIAL RELATIONS 


Dominion Hotel v. Arizona® sustained the conviction of a hotel 
. keeper for not confining the eight-hour working period of an employee 

to a period of twelve hours and rejected his complaint that he was 
denied the equal protection of the laws by the provision in the statute 
exempting from the twelve-hour limit railroad restaurants and eating 
houses on railroad rights of way operated by or under contract with 
the railroad company. After remarking that “the Fourteenth Amend- 
ment is not a pedagogical requirement of the impracticable,” Mr. 
Justice Holmes added that the state “may do what it can to prevent 
what is deemed an evil and stop short of those cases in which the harm ' 
to the few concerned is thought less important than the harm to the 
public that would ensue if the rule laid down were mathematically 
exact.” So long as the theory of the distinction adopted by the state 
is justifiable, “the fact that some cases, including the plaintiff’s, are 
very near to the line makes it none the worse. That is the inevitable 
result of drawing a line where the distinctions are distinctions of degree; 
and the constant business of the law is to draw such lines.” 

In Middleton v. Texas Power and Light Co. an injured employee 
who had been denied recovery at common law on the ground that his 
sole remedy was under the workmen’s compensation act complained 
under the equal-protection and the due-process clauses, but without 

‚success. The statute made it optional with the employer to subscribe 
to the state fund, required subscribing employers to notify their em- 
ployees, and confined the remedy of such employees to the graded 
compensation stipulated by the act. To the lament that the employer 
had a choice whether to come under the act while the employee had 
not, Mr. Justice Pitney answered that the former accepts by becoming 
a subscriber while the latter accepts by remaining in the employer’s 
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service and that each has the opportunity to choose. The loss by the 
employee of the right to contract with a subscribing employer outside 
the terms of the act was justified by saying that no one has a vested 
right to have the rules of law remain unchanged for his benefit, and that 
compensation laws compulsory on both employer and employee had 
been previously sustained. The employee complained also because he 
was discriminated against in favor of other employees who retained 
their common-law remedies, but all the distinctions were held reason- 
able. These included the exemption or exclusion of farm laborers, 
domestic servants, those who worked for a nonsubscribing employer 
or for one having less than five employees, cotton-gin laborers and 
railroad employees. The justification for the latter distinction was 
said to be the existence of the federal Employers’ Liability Law and 
the difficulty of determining in particular instances whether an em- 
ployee was engaged in interstate commerce at the time of his injury 
and therefore excluded from the operation of a state compensation law. 

It was the employer who objected to the Arizona employers’ lia- 
bility law, sustained in Arizona Emplovers’ Liability Cases® by a vote 
gf five to four. This differed from the usual compensation law in 
that the employee, instead of getting a statutory compensation from 
& commission, had the damages for his injury assessed by a jury. The 
employer insisted that it was unconstitutional to impose on him lia- 
bility without fault unless the amount that could be recovered was re- 
stricted. This view was shared by Justices McKenna and McReynolds 
in their separate dissenting opinions, in which the Chief Justice 
and Mr. Justice Van Devanter concurred. But Mr. Justice Pitney 
for the majority pointed out it was not true that the responsibility 
of the employer was unlimited except as it is true of every action for 
compensatory damages tried before a jury. The objection that juries 
are prone to render extravagant verdicts was met by referring to the 
corrective in the authority of the court to set aside an exorbitant 
verdict and by saying that it was a contradiction in terms to posit 
a denial of due process in the submission of a controversy between liti- 
gants to the established courts, “there to be tried according to long 
established modes and with a constitutional jury ‚to. determine the 
issues of fact and assess compensatory damages. . . . .” Mr. 
Justice Holmes in a separate concurring opinion, in which Justices 
Brandeis and Clarke joined, pointed out that other statutes had put 
on the employer the risk of what the employee might do and had been 
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found not to offend the Constitution, and that the criterion of fault to 
which the employer claimed himself entitled was an external standard, 
applied by a jury, “which the defendant has to satisfy at his peril 
and which he may miss after giving the matter his best thought.” 
Of the public policy justifying the statute he said: “ There is no more 
certain way of securing attention to the safety of the men, an unques- 
tionably constitutional object of legislation, than by holding the 
employer liable for accidents,” 


PUBLIC UTILITIES 


Several minor complaints of carriers may be treated briefly. Denver 
& Rio Grande R. Co. v. Denver‘ found no lack of due process in 
requiring the removal of a side track from the highway when the road 
had other means of reaching the desired goal, the existing tracks menaced 
safety, and removal was less burdensome to the road than building a 
tunnel or viaduct would be. Chicago & N. W. Ry. Co. v. Ochs‘? 
sustained an order requiring the extension of a side track, partly at 
the expense of the carrier, from the main line to a manufacturing 
plant, the same being not merely a private siding, but additional 
trackage for public use, and wholly under the control of the carrier. 
Lake Erie & W. R. Co. v. State Public Utilities Commission’! approved 
an order to restore a similar track which the road had removed. The 
circumstances of each case were such that the respective orders were 
deemed reasonable and therefore not takings of property without due 
process nor for a public use without just compensation. 

Detroit & M. R. Co. v. Fletcher Paper Co. withheld comfort ‘on 
a carrier which complained that the state denied it opportunity to 
contest the reasonableness of rates in proceedings brought by shippers 
for overcharge. Such opportunity had been offered and availed of in 
prior proceedings and the court declared that “there is nothing to 
hinder a State from providing that after a judicial inquiry into the 
validity of such an order it shall be binding upon the parties until 
changed.” 

Of much greater importance were three cases on the question of 
reasonable rates. Lincoln Gas & Electric Light Co. v. Lincoln” sus- 
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tained the findings of the master that the rates fixed were not confisca- 
tory, because on all the evidence and having regard to the entire period 
under investigation and in the absence of a practical test the Supreme 
Court was unable to say that he was wrong. The evidence is not set 
forth, so that the approval of the master’s findings does not shed new 
light on the law of rate regulation. Mr. Justice Pitney, however, 
stated specifically that the court disapproved of the “finding that no 
rate yielding as much as 6 per cent upon the invested capital could be 
regarded as confiscatory,” since 8 per cent was the lowest rate sought 
and generally obtained in the community for money invested in bank- 
ing and mercantile enterprises, and the “legal rate” in the state was 7 
per cent. “Complainant had not such a monopoly nor were its profits 
‘virtually guaranteed’ in such a sense as to permit the publie authori- 
ties to restriet it to a return of 6 per cent upon its invested capital.” 
It is to be noted that the reference is to “invested capital” and not 
to the present “fair value” of the plant. The opinion therefore does 
not show that the Supreme Court is disposed to deny that 6 per cent 
is a “fair return on fair value.” 

In sustaining the dismissal of the bill, the Supreme Court was care- 
ful to order it modified so as to leave the complainant a chance to try 
again if later operations brought forth different results, though Mr. 
Justice Pitney observed that “perhaps it would go without saying.” 
This shows plainly enough that a decree holding rates not confiscatory 
is not res adjudicata as to the future. After remarking that it is com- 
mon knowledge that the cost of labor and supplies has greatly advanced, 
Mr. Justice Pitney added: “And it is equally well known that annual 
returns upon capital and enterprise the world over have materially 
increased, so that what would have been a proper rate of return for 
capital invested in gas plants and similar public utilities a few years 
ago furnishes no safe criterion for the present or for the future.” 
Here are hints of little less importance than explicit adjudications. 

What Mr. Justice Clarke in dissenting called “the novel doctrine 
of the Denver Union Water Company Case” was reaffirmed by a 
divided court in Detroit United Ry. Co. v. Detroit.7 A street rail- 
way company, whose franchise on certain streets had expired and 
which concededly might have been forbidden to operate and required 
to remove its tracks, brought a bill to enjoin the city from enforcing 
an ordinanee regulating its fares. It alleged that the enforcement 
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of the ordinance would result in a defieit in operations, and under the 
pleadings this allegation was taken as confessed by the city. The 
majority held, as in the Denver case,” that the ordinance in effect 
amounted to a grant to the road to continue operations and that for 
this public service the company was entitled to a fair return on its 
investment. Mr. Justice Day stated that the city “elected to require 
maintenance of the public’ service,” but the ordinance as quoted on 
the margin contains no such requirement, but merely forbids those- 
operating street railroads to charge more than the designated fares. 
Plainly the so-called requirement is a matter of inference from the 
imposition of rates plus the failure to forbid operations. For the 
minority, consisting of himself and Justices Holmes and Brandeis, 
Mr. Justice Clarke observed: “ The utmost that can be claimed for the 
ordinance is that it suffers the company to use the streets which it 
could not use at all without it—for the company to use them in any 
other way than as thus permitted would be unlawful. Yet this mere 
offer of a naked privilege, in terms revocable at will, is held to give a 
constitutional right and at the same time to so violate that right as to 
render the ordinance invalid. I cannot bring myself to understand 
how, except by sheer assertion of power, even the apparent justice of 
the result which it is hoped thus to obtain can be made the basis for 
creating a constitutional right where no right whatever existed before 
the passing of this rejected ordinance.” 

The happy state of being without a franchise was sought by the 
complainant in Columbus Ry. Power & Light Co. v. Columbus,” but 
not attained. The company sought to enjoin the city from requiring 
it to continue service at the rates stipulated in its franchise which still 
had some years to run. Its unaccepted surrender of its franchise was 
held not to relieve it from the obligation of its contract to serve at the 
designated rates of fare, and the fact that such service would be unre- 
munerative, which was confessed by the motion to dismiss, was held 
no excuse. The contention that the franchises were merely permis- 
sive was rejected by the court. The increase of costs due to an arbitral 
award of the war labor board raising the wages of employees was 
declared not to be a direct intervention of the government which 
excused performance by rendering it impossible. Such comfort as 
owners of street railroad securities can wrench from the case must be 
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discovered in the remarks in the opinion that “there is no showing 
that the contracts have become impossible of performance” or “any 
allegation establishing the fact that taking the whole term together the 
contracts will necessarily be unprofitable.” But such hopes as these 
expressions may raise must be somewhat dimmed by the reference to 
“the principle, frequently declared in decisions of this court, that if a 
party charge himself with an obligation possible to be performed, he 
must abide by it unless performance is rendered impossible by the act 
of God, the law, or the other party.” To this was added: “Unfore- 
seen difficulties will not excuse performance. Where the parties have 
made no provision for a dispensation, the terms of the contract must 
prevail.” ™ 
(To be concluded) 


"In Public Utility Commissioners v. Manilla Electric R. & L. Co., (1919) 
249 U. S. 262, 39 Sup. Ct. 272, the court found no constitutional question in a 
complaint by a publie utilities commission that the territorial court had eon- 
strued an ordinance requiring free transportation of members of the police 
department wearing official badges as not applicable to detectives with such 
badges concealed. 
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State Administrative Reorganization in Idaho and Nebraska. 
In the two states of Idaho and Nebraska a thorough reorganization of 
state administration has been undertaken by legislation of the present 
year. In both cases the general lines of the Illinois civil administrative 
code of 1917 have been followed. Existing state offices, boards and 
commissions created by statute have been abolished; and a new sys- 
tem of executive departments has been authorized, under the control 
of the governor. The elective state officers established by the state 
constitutions have not been disturbed. 

Idaho Reorganization. In Idaho there has been for some years 
much dissatisfaction with state officials and their methods; but the 
reorganization was not preceded by any extensive investigation or 
general agitation, and was primarily due to the efforts of Governor 
Davis. The governor’s proposals were formulated in Senate Bill No. 
19, which became law on March 31. 

This act is designed to vitalize “Article IV, section 5 of the consti- 
tution by conferring upon the governor the power and responsibility 
of conducting the principal departments of the state government.” 
It provides for nine departments: commerce and industry; finance; 
immigration; labor and statistics; law enforcement; public investment; 
public welfare; public works; and reclamation. At the head of each 
department is a commissioner appointed by the governor, and (except 
those who “under the constitution are appointed for specific terms’’) 
removable by him at his discretion. Each commissioner receives a salary 
of $3600 a year. Some 46 boards, commissions and offices are abol- 
ished; but the elective state officers and a number of ex officio boards, 
provided for in the constitution, and the state board of education are 
continued. 

In some of the departments provision is made for certain subordinate 
officers, who are also to be appointed by the governor. But these are 
comparatively few in number; and in the main the organization within 
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each department is under the control of the commissioner. In the 
department of agriculture, there are provided directors of markets, 
animal husbandry, and fairs, and an unsalaried board of agricultural 
advisers; in the department of commerce and industry, an assistant 
commissioner, directors of banking and insurance, and a manager of 
state industrial insurance; in the department of law enforcement, a 
fish and game warden; in the department of public welfare, a public 
health adviser; in the department of public works, a- director of high- 
ways; and in the department of reclamation, a director of water re- 
sources. Special qualifications are required of some of the department 
heads and other officers. 

Among the duties of the commissioner of finance are to prescribe 
and require the installation of a uniform system of bookkeeping, ac- 
counting and reporting, and to supervise the preparation of a state 
budget. 

Nebraska Civil Administrative Code. In Nebraska no special 
study of the functioning of the state government was undertaken. 
The evils of the administrative system were, however, obvious. The 
people of Nebraska elect to executive offices a governor, lieutenant 
governor, attorney-general, secretary of state, auditor, treasurer, su- 
perintendent of public instruction, commissioner of public lands and 
buildings, a railway commission of three members and a board of six 
regents of the state university. These offices can be abolished only 
by amending the constitution. The constitution expressly prohibits 
the creation by law of new executive departments. Therefore the 
constitutional officers, both elective and appointive, must perform all 
the administrative duties which existed in 1875, when the present con- 
stitution was adopted, as well as the functions which have arisen since 
that time to meet present day conditions. Hence there had devel- 
oped the following ex.officio boards and commissions: charities and 
corrections, education, banking, insurance, depository bonds, equali- 
zation and assessment, educational lands and funds, irrigation, high- 
ways and drainage, canvassers, veterinary medicine, registration of 
nurses, pharmacy, examiners of public accountants, health, dental 
secretaries, and embalmers; and a voting machine commission. 

- The governor was ex officio menfber of twelve of these boards, the 
attorney-general of eight, the secretary of state of seven, the auditor 
of seven, the treasurer of five, the commissioner of public lands and 
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buildings of five, and the superintendent of publie instruction of four. 
Thus a network of distantly related duties hampered the efficiency of 
each of these officers. 

It is possible that an administrative system might be effective 
where the heads of departments are elected by the people; but when 
those independent heads are yoked together on many boards a petty 
warfare among them, each claiming the right of action and each shift- 
ing responsibility, is the inevitable result. Prompt action, codpera- 
tion, the fixing of responsibility, and a well-defined policy are impos- 
sible of attainment. Nebraska, like other states, has suffered from 
the inherent evils of its administrative machinery. Outgoing execu- 
tives in their messages have voiced a protest regarding the existing 
system and recommended that an attempt be made to remedy the 
patent evils. The demands of the war upon the state government 
emphasized and called to the attention of the people the inefficiency, 
wastefulness and impotency of the administrative system in Nebraska. 
The election of state officers in the fall of 1918 turned on the issue as to 
whether the state government should be reorganized in order to fix 
responsibility, eliminate waste and secure efficiency. The vote of the 
people was therefore an indorsement of the pledge of the Republican 
party for a better government, and a majority of the members of the 
legislature were committed to this program. 

Immediately after the November election, Governor-elect Samuel 
R. MeKelvie and several leading members of his party began a careful 
study of the government of Illinois under its civil administrative code, 
and prepared a tentative bill which was the foundation of Senate File 
No. 2—the civil administrative code for Nebraska. This followed 
very closely the principles laid down in the report of the Illinois 
efficiency and economy committee of 1914. But instead of grouping 
the administrative functions into nine departments as did Illinois and 
Idaho, the ex officio and the deputy boards and commissions were 
consolidated into six; namely, finance, agriculture, trade and com- 
merce, labor, public works, and public welfare. l 

Opposition in the senate led to the transfer of inspection functions 
from the department of public welfare to the department of agricul- 
ture, and to retaining the board of agriculture but taking from it all 
duties except those relating to state and county fairs. With these 
_ modifications the bill passed the senate by a liberal majority. In the 
house several ämendments were adopted which restored the board of 
equalization and assessment, making the finance department advisory 
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to it, and left the old board of mediation and investigation intact. 
With these changes the bill passed the house by more than a three- 
fifths vote. The bill was then referred to a conference committee in 
order to insert the new legislation of the session affecting the code. 
No emergency clause was attached. It therefore did not go into effect 
until ninety days after April 19, the day on which the governor affixed 
his signature. A petition for a referendum was circulated; but the 
secretary of state held this invalid, as the full text of the bill was not 
attached. 

By the code all ex officio boards are abolished, except the board of 
equalization, and all the deputy boards, commissions and commis- 
sioners except the minimum wage commission, the office of the adju- 
tant general and the board of mediation and investigation. The 
functions exercised by the numerous boards and commissions have been 
vested in a comparatively simple machinery of government—six de- 
partments, each having a secretary appointed by the governor through 
whom he administers the laws of the state.. 

Because of the widespread interest in budget matters, the depart- 
ment of finance has perhaps been the subject of more discussion than 
any of the other departments. Its functions, three in number, are 
well defined: it standardizes the business methods of the respective 
departments by prescribing uniformity in bookkeeping, in accounting 
and in reporting; examines departmental accounts; certifies all expendi- 
tures; and charges all vouchers against the amounts appropriated. 
All agencies which receive money from the state must have their 
accounts inspected and examined by the secretary of finance. He is 
also the efficiency agent for the respective departments, being charged 
with the duty of coördinating their activities, checking needless ex- 
penditure and acting as purchasing agent of all office supplies and as 
state printer. In the second place the secretary gathers data from 
the various departments and state institutions and prepares a state 
budget which he submits to the governor biennially, on or before 
January 1. From the budget of the secretary of finance the governor 
makes his budget recommendations to the legislature. The third func- 
tion of the department is its power of supervision over the whole 
system of state and local taxation. This function is only advisory 
to the state board of equalization and assessment, but if properly 
exercised the department may render an important service to the 
state. It will study the methods of assessment, collection and equali-- 
zation, observe to what extent the laws on taxation are being obeyed 
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or evaded and prepare a report with recommendations for the improve- 
ment of the system of taxation. Centralized supervision over town- 
ship, city, county and state revenue officers is made possible under 
the code. The department of finance will not only examine accounts 
but will also formulate a uniform system of auditing and accounting 
of the receipts and expenditures of public funds. The part of the 
code dealing with the finance department presents distinctively new 
legislation which is in harmony with approved principles of adminis- 
trative progress. 

The department of agriculture takes over all powers and duties of 
the live stock sanitary board; game and fish warden; food, drug, dairy, 
oil and hotel commissions; board of conservation and public welfare; 
and of the state board of agriculture, except the management of state 
and county fairs. The division of markets and marketing is a new 
function. Through it will be enforced the anti-discrimination and 
other laws relating to marketing of farm products. 

The department of trade and commerce is invested with the admin- 
istrative functions of the state banking board, the state fire inspector, 
the state insurance board and the blue sky division of the state railway 
commission. It compiles and publishes statistical information con- 
cerning the manufacturing industries and the commerce of the state. 

The department, of labor consolidates the duties of the compensation 
commissioner (involving the administration of the employers’ liability 
laws), and of the deputy labor commissioner who enforced the laws 
relating to employment agencies and regulations, child labor, health 
and safety, and gathered statistical information upon labor condi- 
tions. The minimum wage commission and the board of mediation 
and investigation, included under the department of labor in the origi- 
nal bill, were left as independent administrative agencies in the law as 
passed. 

The department of publie welfare assumes the functions of the 
state board of health, the child welfare commission, the board of 
pardons and paroles, and takes over from the live stock sanitary board 
the supervision of veterinary medicine. For administrative purposes 
the functions of the department are grouped into (1) health, which 
deals with contagious and communicable diseases and sanitation, (2) 
vital statistics, (8) maternity homes, (4) child welfare, (5) charities 
and corrections, (6) pardons and paroles, and (7) examining boards 
of physicians, dentists, embalmers and the like. Vital statistics are 
to be collected by registrars who are appointed by the secretary of the 
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department. They hold office during the pleasure of the secretary and 
are directly responsible to him. 

The department of public works effects fewer combinations than 
any of the other five. The only powers and duties transferred to it 
are those of the board of irrigation, highways and drainage, and from 
the office of the secretary of state the licensing of automobiles. The 
functions thus transferred are grouped as follows: highways, bridges, 
irrigation, drainage, water power and automobile licenses. All are 
under the immediate direction of the secretary except drainage. The 
law contemplates that the whole state shall be divided into drainage 
districts. At the head of each shall be a superintendent appointed by 
the secretary of the department and hold office during his pleasure. 

The new code bill has provoked much criticism. In the first place 
the length of the bill is attacked. Both Illinois and Idaho combined 
in a short bill of approximately thirty pages the entire reform of con- 
solidation. The Nebraska bill contains 433 pages, although that 
portion of the law which consolidates the various boards into six 
departments and defines the duties and powers of each takes up no 
more space than the code bills of Illinois and Idaho. The difference 
in length is due to the provision in the constitution of Nebraska that: 
“No law shall be amended unless the new act contain the section or 
sections so amended. . . . .” The framers of the law held that a 
change in the administrative machinery was amending the laws in- 
volved and that those laws had to be included under the respective 
new titles of departments created. A second reason was that of 
policy. The reorganization of the administrative machinery offered 
an excellent opportunity for bringing all the laws on the same subject 
together under each department, and of codifying them and rendering 
them less ambiguous. 

In addition to its unwieldiness, it may be noted further that the 
code bill does not effect a complete reorganization. All offices created 
by the constitution remain untouched, except in so far as their ex 
officio statutory duties are transferred to the new departments. They 
include, besides the usual elective state officers, the state railway 
commission, the board of regents of the state university, and the board 
of commissioners of state institutions, the last created by constitutional 
amendment in 1913. Several statutory boards have also been allowed 
to remain—the board of equalization and assessment, the minimum - 
wage commission (provided for in 1915, but not appointed) and the 
board of mediation and investigation. The adjutant general is not 
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ineluded in the reorganization, owing to an attempt to replace this 
.office by a state constabulary, which was abandoned. 

In some respects, too, the grouping of functions in the new de- . 
partments is open to question. The department of agriculture takes 
over the inspection of foods, drugs, dairies, bakeries, hotels and inns, 
and the regulation of warehouses, commission merchants and weights 
and measures. At least some of these seem to belong more appropri- 
ately in the department of public welfare or the department of trade 
and commerce. 

The defects of the measure should not obscure the real merits of the 
reconstruction accomplished by the code. For the thirty or more 
- multiple headed boards and commissions, overlapping in their powers, 
lacking in coöperation, and wanting in dispatch and responsibility, were 
substituted six departments. Each department has a secretary who is 
appointed, for a period of two years, by the governor with the consent 
of the senate, and assistants who are appointed by the governor alone. 
Each secretary receives a salary of five thousand dollars annually. 
The number of the office force for each department, their duties and 
their salaries are determined by the governor. Legally the powers’ 
and duties of the departments are vested in the governor, but actu- 
ally they will be exercised by the secretaries of the departments, who 
no doubt will have control over the personnel and the organization of 
the respective offices. “Each secretary will then be placed in a position 
of great power and responsibility. In the final analysis, however, the 
governor is responsible to the voters for the manner in which the secre- 
taries administer the duties of their office. 

The reorganization fixes responsibility in the chief executive by vest- 
ing in him real power. He can no longer shift responsibility on other 
shoulders. Having the power to select the men through whom he is to 
administer the laws, and having the power to supervise them, the gov- 
ernor must take all the blame if the laws are not properly enforced. 
For the first time an effort is made to coérdinate the administrative 
functions and to integrate the work of the various departments. Con- 
solidation has therefore simplified the government and paved the way 
for efficient control. Notwithstanding the defects of the present law, 
which can be remedied by future legislation, it is a distinctive step 
toward the modern idea of administration. 

Joun P. SENNING. 

University of Nebraska. 
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Administrative Reorganization in Indiana. During the past four. 
years there has been a marked tendeney in Indiana toward the adminis- 
trative reorganization of the state government in so far as such a reor- 
ganization is constitutionally possible, and the present administration 
has succeeded in effeeting certain changes in state departments which 
are designed to secure more efficient and scientific service. The chief 
purposes of the present program were to provide for a shorter ballot by 
changing certain offices from an elective to an appointive basis, to 
reorganize certain allied bureaus by consolidating them into larger 
departments, and by separating unrelated departments which are now 
consolidated. 

In providing for the consolidation of allied departments of the state 
government, the General Assembly of 1919 enacted laws providing for 
the creation of a conservation commission, a live stock sanitary board, 
a legislative reference bureau and an oil inspection department. The 
conservation commission, which began operation on April 1, took over 
the work: formerly done by the departments of geology, entomology, 
forestry, lands and waters, fish and game and public parks. The com- 
mission consists of 4 members appointed by the governor. The execu- 
tive head of the department is a director and the department is divided 
into 5 divisions at the head of each of which is a chief. These chiefs 
are designated respectively as the state geologist, the state entomolo- 
gist, the state forester, the superintendent of lands and waters and the 
superintendent of fisheries and game. 

` The legislative reference bureau is authorized and required to take 
over the work formerly done by the bureau of legislative information 
and the bureau of statistics. The work of editing, compiling and dis- 
tributing the Indiana Year Book, which contains all official state 
reports, was likewise vested in the bureau as well as authority to enter 
into a coöperative arrangement with the department. of agriculture of 
the United States government in the collection, recording, interpreting, 
publishing and disseminating of crop and live stock statistics for 
Indiana, Í 

The department of oil inspection, which is intrusted with the inspec- 
tion of all mineral and’ petroleum oils, gasoline and naphtha used for 
illuminating or combustive purposes, was consolidated with the office 
and placed under the supervision of the state food and drug commis- 
sioner. 

The live stock sanitary board was created to take over the work 
formerly done by the state veterinarian and the state board of veteri- 
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.naryexaminers. The board consistsof 4 members, 2 of whom are veteri- 

narians and 2 practical live stock raisers. The board appoints the state 
_- veterinarian and the two veterinary members act as the board of 
veterinary medical examiners. 

In the work of reorganizing, three new departments were created. 
A separate bank department, a separate insurance department and an 
employment bureau were established. The bank and insurance depart- 
ments were formerly connected with the office of the auditor of state 
and the employment department was originally a part of the office of 
the state statistician. 

Considerable progress was also ade towards shortening the ballot. 
By the provisions of the laws creating new departments, the state geolo- 
gist and the state statistician were changed from an elective to an 
appointive basis, and constitutional amendments were proposed to 
make the clerk of the supreme and appellate courts and the state 
superintendent of public instruction appointive instead of elective 
officers as at present. , bi 

The effect of these changes will be to place all of the scientific and 
technical departments of the state government on a merit basis, to 
reduce materially political considerations in making appointments, and 
to extend the tenure of appointees indefinitely and insure a continuous, 
professional policy in carrying out the public work of the state. t: 

C. K. 
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Philadelphia’s New Charter, The most important recent city 
charter revision is that given to Philadelphia by the Pennsylvania 
legislature in June of this year. The act will go into effect January 
1, 1920. It makes fundamental changes in the former organization 
which has in various ways facilitated notorious abuses suffered by 
the people of Philadelphia for many decades, and which the political 
interests have successfully protected against repeated efforts to modify. 
Success came this year through the concerted action of various civic 
and business organizations of the city, with the assistance of the 
Penrose wing of the State Republican organization, which. was inter- 
ested in wresting control of the government of Philadelphia from the 
wing led by State Senator Vare. Governor Sproul rendered valuable 
service to the charter supporters in withstanding most of the efforts 
of the Vare faction to destroy or vitiate the reform proposals; but 
eliminations or weakening compromises in some instances were neces- 
sary in order to save the proposals from defeat. Philadelphia’s present 
sys em of government was established in 1854; the principal change in 
that system was made in 1885 by the law which separated mayor and 
council and increased the appointing power of the mayor. 

The most significant change effected by the new charter is in the 
reconstruction of the city legislative body. A peculiarly pernicious 
feature of the present government is the composition of its bicameral 
legislature—consisting of (1) the select council, of one councilman from 
each of forty-eight wards, and (2) the common council, also elected by 
wards, with one councilman for every 4000 names on the list of assessed 
voter , provided, however, that each ward shall have at least one 
common councilman. As ward lines have been seldom changed to 
adapt them to shiftings in population, there has been gross inequality 
in the distribution of representation, so that under the present system a 
third of the city’s population could elect a majority in both chambers 
of the city legislature. Under the new system there will be a single 
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council elected on the basis of the eight state senatorial districts of the 
city, one councilman being chosen for every 20,000 assessed voters. 
This will provide a council of 21 members in the beginning, in place 
of the present body of 145. Each councilman is to receive an annual 
salary of $5000. 

Many other changes of importance are made by the new charter. 
The city solicitor, now an elective officer, is made appointive by the 
mayor. A new department of welfare is created to include charity, 
correctional and recreational functions; and the bureau of health is 
elevated into a separate department. The civil service system is 
modified by making the commissioners chosen by. the council, instead 
of by the mayor, by reducing the number of eligibles to be submitted 
to the appointing authority in case of vacancy from four to two, and 
by prohibiting political activity or contributions on the part of police- 
men and firemen. : 

A change which evoked the bitterest opposition of the Vare faction 
is that which requires the city, after December 31, 1920, to do its own 
street-cleaning and repairing and waste removal, including the collec- 
tion of ashes, rubbish and garbage. At present Philadelphia, unique 
among large cities of the world in this respect, has these ‘functions done 
by private contract; and Senator Vare advertises himself as the “largest 
street-cleaning contractor in the world.” The Vare faction succeeded 
in securing a modification of the charter committee’s original proposal 
governing the making of exceptions, in emergencies, to the general rule 
requiring the city to do this work directly. The original proposal 
required a three-fourths vote by council and approval by the mayor 
in order to have such work done by contract. The Vare faction was 
successful in having a majority substituted for three-quarters as the 
necessary vote by council in order to make such exception. Although 
Senator Vare controls a majority of the present council, it is neverthe- 
less expected that under the improved scheme of representation he 
will no longer bein control, and that, therefore, there will be less danger 
of having the provision for exceptional arrangement abused. 

The fiscal provisions of the charter require the mayor to prepare 
the budget, allowing the council full freedom in modifying his budget, 
but requiring the council to base the tax rate upon the budget which ` 
it adopts. Provision is made for the establishment of a centralized 
accounting system; but the proposed sections for a revenue and expense 
system in place of receipts and disbursements were dropped. A pro- 
vision prohibiting dual office-holding will end an evil which has for a 
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. long time been a vitiating factor in Philadelphia politics. At present 
twenty-eight members of the city council are holders of other positions, 
in some department of local government. 

Proposals that were defeated in committee or in the legislature 
include those providing for partial representation at large with propor- 
tional representation, for the extension of trial board privileges, now 
enjoyed by policemen and firemen, to all city employees, and for the 
extension of the merit system to county departments. The partisan 
‚system of nomination and election remains, the nonpartisan system 
being regarded as too radical a device for Philadelphia at this time. 

A supplementary bill provides the local district attorney with a 
. detective bureau, thus supplying a safeguard against such inaction on 
the part of the police detective forces as that which followed the 
notorious fifth-ward political murders in 1917. 


Home Rule and Other Charter Revisions. Important steps in 
the extension of municipal home rule have been made in Utah, Wis- 
consin, North Dakota and Missouri. In Utah the legislature has sub- 
mitted a constitutional amendment, to be voted upon in 1920, ac- 
cording to each’ city the right to frame and adopt its own charter, to 
own and operate public utilities, and to apply excess condemnation. 
In Wisconsin the legislature has passed a proposed constitutional 
amendment for municipal home rule and another authorizing loans for 
public utilities beyond the ordinary debt limit; these will have to be 
passed again by the next legislature before they can be submitted to a 
popular vote. 

The legislature of Wisconsin has also passed an optional city mana- 
ger law under which any city of this state may establish a city manager 
system, with wide latitude as to size and nature of the council; and 
two laws providing for the nonpartisan election of the board of super- 
visors and county administrative officers of Milwaukee county. The 
North Dakota legislature has ‘also passed a state-wide permissive 
city manager law. 

The legislature of iso has submitted a proposed constitutional 
amendment to confer upon Kansas City the power to adopt any form 
of charter, thus releasing that city from the present constitutional 
restriction requiring, in effect, all cities except St. Louis to maintain 
the bicameral form of council. 

In California, a proposed constitutional amendment has been passed 
-by the legislature, authorizing the submission, to the voters of the 


646 THE AMERICAN POLITICAL SCIENCE REVIEW 


district concerned, of a proposal for the adoption of a county charter. 
. for Alameda County, which. would effect a consolidation of the county 

government and the governments of the now distinct municipalities 

of the county, including Oakland and Berkeley. Proposed amendments 

to authorize city-county consolidation in Ohio and in Portland, Ore., . 
were introduced. 

The legislature of Tiinois has submitted two important amend- 
ments to the Chicago charter, one reducing the number of councilmen 
from seventy to fifty, and the other providing for nonpartisan election 
of councilmen. Nonpartisan elections were approved and the reduction 
of councilmen was disapproved by the Chicago voters at the November 
election. 

Among larger cities which have recently adopted the commission- 
manager form of government are the following: Bristol, Va., Suffolk, 
Va., Rome, Ga., and McAlester, Okla. 

A bill providing for a new charter for Memphis, based closely upon 
the model charter of the National Municipal League, was defeated in 
the Tennessee legislature this year by the narrow margin of two votes 
in one house, after having passed the other house unanimously. The 
defeat of this bill is explained by its advocates as due largely to the 
opposition of the utility interests, the charter bill as drafted containing 
effective provisions for the control of public utilities. 

A change in the administrative organization of transit control for 
New York City has been made by a recent act of the state legislature. 
In place of the commission of five, controlling both service regulation 
and transit construction, the new law provides for a separation of these 
two functions and for a single independent commissioner for each 
function—a construction commissioner, appointed by the governor, to 
control rapid transit construction, and a regulating commissioner, also 
appointed by the governor, to exercise the regulating functions for- 
merly performed by the commission in relation to fares and services. 

Minnesota laws have provided for a board of estimate and a depart- 
ment of city planning and for the separation of local from state elec- 
tions in Minneapolis. A Michigan act, subject to local referendum, 
provides for a unified criminal court in Detroit. 

Among new charters adopted in the year 1918 the following are the 
most important: that of Detroit providing for a council of nine elected 
at large through nonpartisan nomination and election, creating a 
central department of purchase, and making various administrative 
changes; and the commission-manager charters adopted in Kalamazoo 
(with proportional representation), Roanoke, Va., Akron, O., and 


NOTES ON MUNICIPAL AFFAIRS 647 


Auburn, N. Y. Important charter amendments were adopted in Mil- 
waukee, abolishing the combined at-large and ward systems for the 
council and substituting a council of twenty-five elected by wards; 
in Richmond, Va., effecting some administrative reorganization and 
centralization and providing for an executive budget; and in San 
Francisco, abolishing primaries and establishing the preferential sys- 
tem of voting. The charter submitted by the 1918 charter commission 
in Baltimore, and approved by the voters in the November elections 
of that year, is the old charter, with changes providing for operation 
of the merit system beginning January 1, 1920. By readoption of the 
old charter, the city has obtained large powers of local self-govern- 
ment under the provisions of the 1915 home-rule amendment to the 
state constitution. 


Unionization among Municipal Employees. One of the most 
significant recent developments in the field of municipal affairs is the 
sudden and rapid expansion of the movement for unionization of 
municipal employees. Many city employees are members of the inter- 
national brotherhoods or unions of electrical workers, stationary fire- 
men, pavers, teamsters and chauffeurs, and other labor organizations, 
the majority of whose membership comes from employees of private 
employers. But unionization of city employees in these lines has ex- 
tended so far in some cities that separate local unions exist for various 
groups of public employees in such cities. In some cities there are 
local unions of municipal employees generally, such as the “city em- 
ployees’ unions” in Concord, N. H., Taunton, Mass., Worcester, Mass., 
and Spokane, Wash. 

Efforts were initiated late in September by radical leaders among 
the municipal employees of New York City to combine all existing 
unions in that city into one central union affiliated with the American 
Federation of Labor, and also to organize all employees not yet union- 
ized. The more radical efforts in New York City seem to be in abey- 
ance, following the threats by Mayor Hylan against radical union activi- 
ties and repudiation of the radical proposals by leaders of several of the 
stronger existing unions of that city. The Civic Forum, an old organi- 
zation of city employees of New York City, and the recently formed 
Municipal and County Employees’ Association of the City of New 
York, containing representatives of about thirty city and county de- 
partments and bureaus, are both on record as opposed to affiliation of 
city employees with outside organized labor. 
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More notable, perhaps, than the foregoing examples are the instances 
-of unions formed among workers in peculiarly public vocations. Local 
branches of the National Federation of Teachers, affiliated with the 
American Federation of Labor since 1916, comprise municipal em- 
ployees in cities where the public schools are administered as a depart- 
ment of the city government. The International Association of Fire 
Fighters obtained a charter from the American Federation of Labor 
in 1918 and now has locals in many important cities. The American 
Federation of Labor at its June meeting this year sanctioned the 
granting of charters to local policemen’s unions, and these have now 
been organized in over thirty cities in all parts of the country. 

The formation of policemen’s and firemen’s unions has created for 
the governing authorities of some cities a problem of peculiar diffi- 
culty, in reference to the question of the strike and affiliation with out- 
side bodies of organized labor. Some policemen’s and firemen’s unions 
have “no-strike” clauses in their constitutions, or have passed reso- 
lutions renouncing the strike as a weapon for their use. On the other 
hand, brief strikes by organized policemen or firemen have occurred 
at various places during recent months and have achieved results in 
the way of betterment of wages and conditions. The issue between 
the police and the governing authorities, with reference to affiliation 
and the strike, has been especially conspicuous in Boston and the 
District of Columbia. In the latter, Commissioner Brownlow, in 
explaining the unequivocal opposition on the part of the District 
Commissioners to membership of the Washington policemen in any 
outside organization, stated the commissioners’ position in part as 
follows: 

The commissioners “approve heartily of the principle of collective 
bargaining, and they welcome members of the police force for purposes 
of collective representation, mutual support and organized effort to 
increase their salaries or improve their working conditions. 

“They must, however, withhold their consent from any project to 
connect such an organization of members of the police department 
with any other labor organization. 

“The fact that the policemen’s union is bound by a ‘no-strike’ 
provision is an earnest of the intention of its members not to resort to a 
strike as a weapon of compelling its demands, but if it be affiliated with 
other organizations which do contemplate the use of a strike in an 
emergency every member of the police force who is a member of the 
union would be liable to the charge, however falsely made, of favorit- 
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ism in the performance of duty in the event of industrial trouble 
involving the organization with which it is affiliated.” 

There is some indication that the authorities in Boston and in the 
Distriet of Columbia are in the way of repeating the policy pursued 
by a few English cities in dealing with strikes of municipal employees 
some years ago: namely, granting many of the demands that formed 
the occasion for the agitation, and at the same time severely penalizing 
the men whose agitation was necessary to awaken the authorities and 
the community to the grievances which made their demands reason- 
able or inevitable. Liberal opinion in the country, sympathetic with 
movements for the elevation of the position of wage earners generally 
and appreciative of the reality of the grievances which have aroused 
the recent movements among policemen, seems to be tending towards 
the conclusion that although the right of organization and collective 
bargaining should be freely accorded to policemen as well as to other 
public employees, the right to strike or to affiliate with outside organ- 
ized labor should not be possessed by policemen, who, as exercisers 
of the force of the government of the community, cannot, with security 
to the community, act except under the exclusive direction of the 
chosen representatives of the community. 

A survey of pending and threatened strikes throughout the United 
States, made about the middle of September, reveals that strikes of 
policemen are under way in Boston and in Tulsa, Okla., and that strikes 
are threatened by policemen in Portland, Ore., firemen in Holyoke, 
Mass., streetcleaners, garbage men, technical men and other municipal 
employees in New York City, water plant employees in St. Louis, and 
park employees in Boston. 


City Elections. During the present year important primaries or 
elections have been held in Chicago, St. Louis, Milwaukee, Seattle, 
Grand Rapids, East St. Louis, Detroit, Baltimore and Philadelphia. 
The Chicago election in the spring has been much discussed and 
explained. Mayor Thompson, vigorously opposed by all the well- 
known newspapers of Chicago, overwhelmingly defeated Professor 
Merriam and Judge Olson in the Republican primaries, and in the 
election was victorious by a plurality of 18,000 votes over Mr. Sweitzer, 
Democratic organization candidate, and State’s Attorney Hoyne, who 
ran as an independent. The notable feature of the St. Louis alder- 
manic election in April was the overwhelming defeat, in the race for 
president of the board, of the Democratic candidate, who had also the 
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support of independent elements, by the candidate supported by the 
Republican organization and street railway interests. In the Mil- 
waukee judicial and school board election in April the anti-Socialist 
fusion candidates won a sweeping victory over the Socialist candidates. 
In Seattle there was a hotly contested election for the three vacancies 
in the city council; organized labor made a vigorous fight for their 
candidates, the conservative and “reform” elements combining in 
support of the three incumbents, who defeated the labor contestants 
by majorities of from 6000 to 8000 votes. In Grand Rapids the three 
candidates supported by the Citizens’ League in the election of city 
commissioners were successful over the candidates put forward by the 
political organization. Likewise in the East St. Louis election the 
reform ticket defeated the organization candidates. 

In Detroit on April 7 the voters defeated a proposal to purchase the 
street railway system, apparently on the grounds that the proposed 
price was excessive and that new systems of local transit would soon 
have to be substituted for the existing electric surface system. In the 
Baltimore primaries in September Mayor Preston was defeated in his 
race for renomination as the Democratic candidate. At the Phila- 
delphia primaries held September 16, Congressman J. Hampton Moore, 
running in the mayoralty contest as an independent Republican 
with the backing of Senator Penrose, defeated by a very narrow mar- 
gin Judge John M. Patterson, who had the support of Senator Vare, 
leader of the dominant local faction of the Republican party. At the 
election in November, Moore was elected by a large majority; Mayors 
Davis of Cleveland and Rolph of San Francisco were reélected; and 
the Republicans elected important officials in New York City. 

Among important city elections during the year 1918 were those of 
Seattle, Milwaukee and Detroit. In Seattle, Mr. Ole Hanson in the 
primaries defeated James E. Bradford, supported by organized labor, 
and Mayor Gill; in the election Hanson defeated Bradford by a close 
vote, questions of pacifism and I. W. W. movements figuring con- 
spicuously in the contest. In the Milwaukee election the Socialist 
Mayor Hoan was reelected by a narrow majority. In Detroit, under 
the first application of the nonpartisan system established by the 
new charter, the progressive, pro-charter groups defeated the “‘lib- 
eral” and old-time political groups in both the primary and the elec- 
tion, ex-police commissioner Couzens being elected mayor along with 
nine councilmen supported by those responsible for the new charter. 
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Publications. The City Manager Bulletin is the name of a new 
monthly published by the City Managers’ Association and sent to 
active and associate members of the association. Associate member- 
ship in this organization is now open not only to city managers but to 
others interested in the work of the organization. Harrison Gray 
Otis, Secretary of the Association, is eee of the Bulletin, the first 
issue of which appeared in February. 

Equity, a quarterly which was established about twenty years ago 
by Dr. Charles F. Taylor of Philadelphia, and which under his able 
editorship has been an invaluable source of information in reference 
to newer forms of popular control, particularly the initiative, refer- 
endum, recall, and proportional representation, has ceased publica- 
tion, having consolidated with the National Municipal Review in the 
August issue of the latter magazine. 

The Kalamazoo Municipal Bulletin and the Dayton Municipal 
Review are two of the most recently established municipal journals. 
The latter is a monthly published under the control of a staff repre- 
sentative of the municipal employees generally and is intended to be 
self-supporting. 

Beginning with the number for May, 1919, the National Municipal 
Review has been issued monthly, with Richard S. Childs, Clinton 
Rogers Woodruff and C. C. Williamson as joint editors. 

The second annual report of the Wisconsin tax commission on 
Statistics of Municipal Finance contains data relating to the receipts 
and disbursements of the state, counties, cities, towns and villages. 

A useful study of the Sources of Municipal Revenue in Maine, by 
O. C. Hormell, has been published as Bowdoin College Bulletin No. 76. 


The International Union of Cities, with headquarters’ at Brussels, is 
taking up again the work planned at the International Congress of 
Cities held at Ghent in 1913. This will include the collection and 
analysis of municipal publications on subjects of general interest, and 
preparations for another international congress to be held probably in 
1921. A Reconstruction Exposition was opened at Brussels on Sep- 
tember 15, in connection with which were held, on September 26-28, 
meetings of the Union of Belgian Cities and Towns and the Interna- 
tional Town Planning and Garden Cities Association. 


FOREIGN GOVERNMENTS AND POLITICS 
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Constitutional Development in Czechoslovakia. The provisional 
government of the Czechoslovak Republic at Prague was estab- 
lished by virtue of the law of November 13, 1918, on the provis- 
ional constitution. Its antecedents may be of some interest to 
students of constitutional history. The Czechoslovak statesmen take 
the ground that the ancient Bohemian state never ceased to exist, as is 
proved by the thrice-made offer of Francis Joseph, as well as the simi- 
lar offer of ex-Emperor Charles, to be crowned king of Bohemia. They 
also point out that the Czech nation never recognized the constitution 
of 1867 which made possible the Austro-Hungarian Ausgleich. Its 
deputies did not enter the Austrian Parliament until 1879, and then 
only with a reservation that they did so without sacrificing their state 
rights.2. This was officially recognized by Francis Joseph in his speech 
from the throne at the time. The deputies which the Czechs sent to 
Vienna since that time were looked upon by the nation as the only 
visible remnant of their former government. 

The national council at Prague, an informal, extrarlegal committee 
which defended the nation at large, and was its chief organ of propa- 
ganda, was dissolved during the war. But on July 13, 1918, it was 
reorganized under the presidency of Dr. Kramář. It consisted of 
some forty members, two of whom (in secret) were Slovaks. The 
Czech political parties were represented according to their showing 
in the parliamentary election of 1911. The Slovaks, when possible 
without danger to their persons, were to be allotted seats according 
to their numbers in the census of 1910.3 It was this institution which 


1 Sbírka Zákonů a naffzeni státu československého. Ročník 1918: Čislo 37. 

2 See Srb, Sedesat let, II 142-144. The best monographs on Czech constitu- 
tional history are: Kalousek, České státní právo, Prague 1892: Baxa, K dějinám 
veřejného prava, Prague, 1906, and Kadlece (ed.) Drobne spisy Bohuše svob. 
pana Riegra, Vol. II, Prague, 1915. Fora more recent explanation see Masaryk, 
“Czechoslovak Nation,” Nation (N. Y.), Vol. 107, pp. 386-388. 

3 Československá Samostatnost (Paris) III, No. 29, 31 and A. Meissner, 
“Notre Constitution Provisoire” in Le Rapport Quotidien, I, No. 80. 
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assumed charge in Czechoslovakia when the revolution broke out on 
October 28, 1918. 

Meanwhile the national council which Masaryk formed at Paris 
with the assistance of Beneš and Stefanik had been recognized as a 
de facto government and the Czechoslovaks as an allied and bellig- 
erent nation.* By virtue of this measure of recognition, the Paris 
national council formed a provisional government on October 14, 1918, 
with Masaryk as its president, premier, and minister of finance, Beneš 
as its minister of foreign affairs and of the interior, Stefanik as its 
minister of war. When the revolution succeeded, the national council 
at Prague and the provisional government at Paris sent representa- 
tives to Geneva, Switzerland, where a new cabinet was agreed upon. 
The national council was intrusted with the work preparatory to the 
calling of the National Assembly which should formally elect Masaryk 
president and the ministry agreed upon in Switzerland. 

Accordingly, at its first meeting on November 14, 1918, the national 
assembly formally elected the president and the cabinet. The 
national assembly was an expansion (to 256 members) of the national 
council at Prague, and was selected according to the same quote by the 
executive committees of the political parties. Six of the deputies were 
women. Germans and other non-Czechoslovaks were not included, 
because there were as yet no definite frontiers and because the nation 
desired to create its own state. It may be said, however, that the 
Germans were consulted from time to time on various questions by the 
committees of the national assembly. 

The provisional constitution is an interesting document. It bestows 
upon the national assembly the legislative power and “the power to 
supervise the executive until the time when a constitutionally elected 
assembly shall meet.”5 A quorum for the transaction of ordinary 
business in that body consists of one-third of its total membership. A 
two-thirds majority, with a quorum consisting of two-thirds of its entire 
membership, is necessary “to change the provisional constitution, the 
law on the universal rights of citizens, the law on the immunity of 
members of the national assembly, to elect the president, or to declare 
war.” 

This makes the national assembly, which, as constituted, was really 
named by the party leaders in the executive committees of the respective 


4 See especially the British Declaration of August 9, 1918, and the American 
Declaration of September 2, 1918. 
5 Sbírka Zákonů, ete. Roč. 1918: 374 and ff. 


654 THE AMERICAN POLITICAL SCIENCE REVIEW 


parties (who retain the power to .recall their nominees), the supreme 
organ of the government by virtue of the fact that it has the legislative 
power and in effect also the executive power. 

The president is the head of the republic and is elected, as has been 
mentioned, by a two-thirds vote. His term of office expires when a 
new head is elected according to the definitive constitution. During 
his sojourn abroad, or if the office becomes vacated for any reason, the 
ministry—which is chosen by the national assembly—carries on the 
- work of the president for the time being. 

The president, who cannot be prosecuted in the courts, represents 
the state in foreign affairs, is commander-in-chief of the army, receives 
foreign envoys, declares war by virtue of the decision of the national 
assembly, submits the terms of peace for its approval, appoints army 
officers, state officials, and judges above the sixth class, pardons or re- 
duces sentences, and may direct that certain cases be not tried or that 
proceedings, even after they are initiated, be stopped. The counter- 
signatures of the premier and of the cabinet minister concerned are 
necessary along with that of the president for “ministerial acts which 
the president executes.” Moreover, the president may “return a law 
for reconsideration within eight days of its passage by the national 
assembly.” If this body refuses to alter it, “the law must be 
promulgated.” i 

Executive power belongs to a ministry of seventeen, whose members 
are elected by the national assembly and are responsible to it alone. 
They may be recalled by a majority vote of lack of confidence, a 
quorum for this purpose consisting of one-half of the membership. No 
one can become a minister who is a director in a corporation doing 
quasi-public business. The ministry makes its decisions in meetings 
where at least ten ministers must be present, including the premier or 
vice-premier. In joint meetings with the national assembly, the min- 
istry decides on government proposals, on -all matters of political 
importance, and on the nomination of officials other than those already 
mentioned. 

AU laws must be signed by the president of the republic, 6 the 
premier, and by the cabinet minister whose portfolio is concerned. 
Ordinances are signed by the premier and at least nine ministers. 

Thus the provisional constitution makes the president a figurehead 
and gives the national assembly the sovereign power. It had been in 
use only a few months before it became the subject of a great deal of 
discussion, which centered about two phrases: “a strong president 
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and a weak republie” and “a weak president and a strong republic.” 
The more conservative elements rallied around the former, the more 
radical around the latter. The Political Science Society of Czechoslo- 
vakia, in formal session, sharply criticized the instrument. 

Friends of the provisional constitution were gradually driven to argue 
that it was not known, when the constitution was drafted, at what 
precise time President Masaryk would return to Prague; and they 
claimed that to demand a strong president was a sign of reaction. 

Opponents of the provisional constitution argued that it “took over 
something from the American Constitution, other things from the 
French, and left the door open for the Swiss type of a republic without 
a president.” They made much of the irony of the situation. The 
nation trusted Masaryk to the last detail during the war and followed 
his course around the world with the greatest concern; but after the 

.war it made the man who was most responsible for its independence 
“a powerless figure. ”’® 

That the provisional constitution was defective was soon proved by 
the course of events. Many questions arose, among them: Has the 
president, in general, the right to enter into relations with the national 
assembly through the offices of the ministry or directly, without giving 
it notice? Has he the right of legislative initiative? What rights has 
he over and against the ministry? What results if a minister resigns, 
or a political party desires to have its followers—who happen to be 
members of the ministry—resign from that body, or if a minister or a 
member of a party decides to change parties or form new ones? 

It is significant that until the present, the president has not addressed 
the national assembly with a view to initiative legislative action.’ 
Serious considerations arose, however, which urged that the president’s 
position be clarified. The Kramär coalition ministry had the virtues 
and defects of every coalition. It was called on to guide the nation 
through a great crisis. But in view of future events some of the min- 
isters insisted on “making” politics as though they were in a political 
campaign. There were threats and counter-threats, While the gov- 
ernment managed to carry through the national assembly a great deal 
of legislation which revolutionized the old political, economic and social 


ê See especially Baxa, Kotasce právního postavení presidenta československé 
republiky, in Národná Listy, May 20, 1919, No. 118 and his article in Cesky 
Revue. He attacks the provisional constitution. Hobza, Silný president či 
silná republika, in Česká Stra”, May 20, 1919, defends it. 

7 Meissner, Le Rapport Quotidien, I, no. 80. 
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order, it was unable to proceed to vigorous executive action. Because 
of this, the bourgeois element, led by the National Democrats (Dr. 
Kramär’s party), accused the ministry of giving the country a weak 
government and of making concessions freely to the Socialists. The 
latter hurled back the charge that the National Democrats were 
reactionary and desired to enslave the nation to the capitalists.® 

It became evident that the days of the first ministry were numbered. 
Ministers, if not an entire ministry, would have to be named. One of 
the parties, the National Democrats, wished to go into the opposition. 
What was to be done? Would the national assembly try to cope with 
the situation or would it give more power to the president? If it chose 
the latter course, it would still retain its power to cause ministries to 
fall. Adopting the latter plan, the national assembly passed a law on 
May 23, 1919, by which it amended the provisional constitution to the 
effect that the president should have the right to determine the number 
of ministers and to name them.? A few days later, but before the law 
could go into effect, two National Democrats offered their resignations. 
They were not accepted by the president. 

The elections held in the communes in June gave a more recent 
basis on which to ascertain the popular will. They resulted in a vic- 
tory for the Socialists in the cities and the Agrarians in the country. 
The Socialists (Social Democrats and National Socialists) received a 
comparative majority of the votes cast. As a result, in July, the second 
coalition ministry of the Czechoslovak Republic was formed with 
Vlastimil Tusar, a Social Democrat, at its head. 

. ROBERT J, KERNER. 
University of Missouri. 


Danish Parliamentary Elections of 1918. Denmark enacted new 
election laws May 10, 1915. The first election of members of the 
lower house of the national legislature held under them, April 22, 
1918, is of special interest; for the laws attempt in a unique way to 
remedy the inequalities in representation common under the single- 
member district plan. Friends of the new law are pleased with the 
results and characterize this as the “first proportional election ever 


8 See the Národní Listy (National Democrat) and Právo Lidu (Social Demo 
crat) from January to June, 1919. 
9 See Sbírka Zákonů, ete. Roč. 1918, under date. 
10 All men and women over twenty-one years of age voted. See Rád voledoni 
do obcí republiky československé. (Prague, 1919.) 
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held in one-man districts.” This statement sounds paradoxical 
and the plan itself was regarded by its opponents as absurd and 
impracticable. 

Under the old law the Folketing, or lower house, consisted of 114 
members, all of whom were elected from single-member districts for a 
three-year term. The present Folketing is elected every four years and 
consists of 140 members. Of these, 24 are allotted to the capital city 
and are elected according to the list system of proportional representa- 
tion, d’Hondt’s method of distribution being employed. The remain- 
ing 116 members are elected from the Islands and from Jutland penin- 
sula, the two parts into which the kingdom, outside of Copenhagen 
and Fredriksberg, is divided for certain purposes. In 1916 Copen- 
hagen had a population of 605,772, the Islands of 1,161,163, and Jut- 
land of 1,253,809. The Islands, including the Faröe Islands as a 
special district, are divided into 42 single-member districts and Jutland 
into 51. The election is a contest among candidates for these 93 dis- 
trict ‘seats. The high man in each district is declared elected, and 
then 23 additional seats are distributed among the less successful 
political parties so as to bring about as proportional a party repre- 
sentation as possible. 

The following table gives the results of the list election in Copen- 
hagen and Fredriksberg and of the district elections throughout the 
rest of the kingdom: 























COPENHAGEN THE ISLANDS JUTLAND 

RARE Candi- Candi- Candi- 

Votes cast} dates [Votes cast| dates [Votes cast} dates 

elected elected elected 
New Right................- 3,322 0 1,002 0 440 0 
Conservative............5 45,804 6 68,045 2 54,016 0 
Left... 0a 2,689 0 97,886 7 171,304 35 
Radical Left............... 39,682 5 97,256 19 54,599 2 
Social democrats........... 96,368 12 78,114 14 88,314 13 
Outside of parties.......... 18,837 1 3,622 1 
2 0): inaa 206,702 24 342,303 42 372,295 51 


From this table it is seen that in the Islands the Conservative 
People’s party cast 68,045 votes and elected only two candidates. The 
Left with 97,806 votes elected seven, while the Radical Left with 
97,256 managed to eleet 19. In Jutland the Conservatives fared still 
worse. With 54,016 votes they elected none, but the Radical Left 
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with 54,599 elected two and the Left with 171,304 elected 35. Advo- 
cates of proportional representation are continually calling our attention 
to such instances of disproportionate party representation wherever 
the single-member distriet plan is used. 

But under the new Danish law 116 out of 262 candidates were’ 
declared elected on the basis of the vote cast in the 93 districts, instead 
of 93 as under the single-member district plan. In the first distribu- 
tion of additional seats, nine are allotted by law to the Islands and 11 
to Jutland. This gives the Islands 51 seats and Jutland 63. The 
New Right secured no district seat and is therefore, under the law, 
left out of account. Neither does the independent vote figure in the 
distribution of additional seats. From the tabulated results it is evi- 
dent that the Radical Left and the Social Democrats had already 
elected more than their proportional share of the 51 seats to which 
the Islands so far are entitled. For this reason the law gives them 
no more. The Conservatives with only two successful candidates 
and the Left with seven had not elected their proportional share and 
under the provisions of the law they were given the nine addi- 
tional seats. Of the 18 seats to which these two parties were now 
entitled, seven would go to the Conservatives and 11 to the Left if 
they were apportioned according to their relative voting strength. 
This result was actually secured by giving the Conservatives five and 
the Left four of the nine additional seats. ) 

In Jutland the Left was the only party that elected more than its 
proportional share of the 63 seats of that part of the kingdom. The 
Conservatives, Radical Left, and Social Democrats together elected 15 
candidates and were entitled to the 11 additional seats. This made a 
total of 26 seats to be divided among them. Divide their total vote 
(see table above) by 26 and the electoral quotient obtained is 7575. 
Divide each party’s vote by this electoral quotient and there are seven 
for the Conservatives, seven for the Radical Left and 12 for the Social 
Democrats. But the Social Democrats had already elected 13, so - 
they must be left out of account and the 11 seats go to the other two 
parties. These two parties together had elected two candidates, which 
added to the 11 makes 13. Thirteen seats, therefore, were to be appor- 
tioned among them according to their numerical voting strength. On 
this basis the Conservatives were entitled to six and the Radical Left 
to seven. Ofthe11 additional seats six were given to the Conservatives 
and five to the Radical Left which had elected two district members. 

So far the Conservatives had secured 19 seats, the Left 46, the 
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Radical Left 31, the Social Democrats 39, and independent candidates 
two seats, making a total of 137. The law provides for three more 
additional seats, one for the Islands and two for Jutland. Copen- 
hagen does not share in this distribution, but its party votes are 
counted in with those of the rest of the kingdom in determining their 
allotment, thus bringing about a closer approximation to a proportional, 
party representation than would be the case if Copenhagen’s vote were 
disregarded. 

The total number of votes cast by the four parties that are consid- 
ered was 898,841, which divided by 140, the number of seats in the 
Folketing, gives a quotient of 6421. By dividing each of the party 
votes by this electoral quotient, it is found that the Left and the 
Radical Left had already secured more than their proportional share 
of the Folketing’s membership. Twenty-four of the 61 remaining seats 
would, according to relative numerical strength, go to the Conservatives 
and 87 to the Social Democrats. But the latter party had already 
secured 39, hence all three additional seats go to the Conservative 
party. : 

All additional seats are given party candidates on the basis of the 
election returns and not through any party action. The Islands are 
divided into ten counties and each county, or amt, constitutes an im- 
portant unit in the actual distribution of seats among the party can- 
didates. Of the ten additional seats which the law allots to the Islands 
the Conservatives secured six and the party of the Left secured four 
by the process which has just been described: The total party vote 
of the Islands (excluding the Faröe Islands) divided by 51 gives a 
quotient of 6712. This electoral quotient is subtracted from the 
number of votes cast in each district for the party whose candidate 
was elected and the remainder is classed with the unrepresented 
minorities within the county. The number of unrepresented party ` 
voters in each county is then divided by the electoral quotient and the 
six Conservative seats go to the Conservative candidates in the dif- 
ferent counties in the order of the size of this party’s decimal fractions. 
Likewise the four additional seats to which the Left is entitled go to 
the counties with the largest Left decimal fractions. 

In Jutland the eight Conservative and the five Radical Left additional 
seats are distributed among the candidates of these two parties in the 
ten Jutland counties in like manner. 

The distribution of the 23 additional seats has been described on the 
basis of the returns of the regular election assuming the election to be 


a 
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valid in all election districts. As a matter of fact the validity of the 
election-in two districts of one of the Island counties was challenged 


‘aand a new election was ordered in one of these districts and held 
„July 23. _At this election the Radical Left candidate was elected by a 
ee narrow margin over the Left candidate who had been declared elected 
Mat the regular election. The results of this election had then to be 
“+ substituted for those of the previous election and the additional seats 


of the Island counties redistributed. The difference, however, did 
not prove material in this case. The parties retained the same repre- 
sentation as before, the defeated candidate in the second election on the 
basis of the new returns securing one of the additional seats. But it is 
evident that significant changes in such special elections will alter the 
distribution of additional seats among the parties and among candi- 
dates within the parties. 

One person may be a candidate in several districts within a county, 
in which case he is credited with the total number of votes cast for him 
within that county. At the last election 13 of the 23 additional seats 
went to candidates running in two or more districts. This gives an 
opportunity to party voters scattered throughout a county to secure 
a seat, provided, of course, their party is strong enough in some part 
of the kingdom to carry a single-member district. Wise party leader- 
ship and good political organization can secure additional representa- 
tion in the Folketing in this way. 

The Conservative People’s party had candidates in 91 out of the 93 
districts outside of Copenhagen, but there were only 53 different can- 
didates running. This accounts in a large measure for the good for- 
tune of this party in securing 14 of the 23 additional seats and thus 
bringing its number of representatives very Bear y up to its proportional 
share of the 140. 

The Radical Left and the Social Democrats worked in harmony 
and this reduced their number of candidates. The former had 56 
candidates in 64 districts and the latter 59 in 60 districts. The pres- 
ent division of the kingdom outside of Copenhagen into two parts— 
“den sorte Streg’”’ the Danes call this dividing line—permits two parties 
to divide the territory, more or less openly, so that one party may 
specialize in Island district seats and Jutland additional seats or 
vice versa. 

But even if political parties did not officially coöperate, there is 
opportunity for party members to secure desired results. Some mem- 
bers of the Left party in certain Jutland districts, for instance, might 
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find it worth while to help the Conservatives secure additional seats 
if their own party did not need their votes to elect its own district 
candidates; while in other districts the Conservatives, in order to 
defeat the ‘‘red alliance’—-the Radical Left and Social Democrats— 
might help elect a Left candidate rather than try to win costly additional 
seats by uniting a scattered Conservative vote. In some of the Island 
districts the Radical Left would most likely vote with the Social Demo- 
crats to insure the defeat of the candidates of the more conservative 
parties. 

Friends of the modified single district plan claim that it secures 
representation in the Folkeling very nearly proportionate to numerical 
party strength. When one takes the entire membership of 140 and 
apportions it among the parties according to any recognized plan of 
proportional representation, it is found that the Danish Folketing does 
not fall far short of proportional party representation. 

Another advantage claimed for this method of election is that while 
it secured proportional representation, it retains the better features of 
the single-member district plan. It localizes the constituencies of the 
members and gives them a wide geographical distribution. It places 
each member in an immediate and vital relation to. his electors as well 
as to his party. 

It is also maintained that the new plan will fit in better with the 
Danish parliamentary system than the old. As we have observed, 
the two-party system does not prevail in Denmark. At the last 
election there were two candidates in two districts outside of Copen- 
hagen and three, four or five candidates in the other 91. Of the 93 
district members elected last April, 59 received a majority of the 
votes cast and no successful candidate received less than 40 per cent 
of the vote of his district. One might have expected a greater number 
of members elected by mere plurality vote and also some smaller plu- 
ralities. A representative body composed in large part of men elected 
by a minority vote of their district would hardly be satisfactory from 
any point of view,and a government formed by a majority of such a 
body would not necessarily represent the will of the majority of the 
nation’s voters. Under the single-member district plan a compara- 
tively small number of voters may, by shifting their vote from one 
party to another, affect the election results far more than their numbers 
would warrant. A five per cent deflection of party voters may cause 
a “landslide” for the opposition. The overthrow of a ministry, with 
the accompanying change in public policy, after such an election, would 
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not reflect any profound change in publie opinion. Those who favor 
the new plan believe that its results represent more truly the public 
will and that it will make for greater stability and sounder progress in 
parliamentary affairs. 

The new election law is manifestly a compromise. Copenhagen, 
with its large radical vote, has been given proportional representation. 
The modified single-member district plan outside of Copenhagen is a 
compromise between those who favor the old plan and those who 
demand proportional representation. It remains to be seen whether 
it will prove a stepping-stone toward proportional representation or, 
justifying the hopes of its friends, continue as a permanent institution. 
Even though the plan proves-successful, it need not be extended to 
Copenhagen; for it is possible that the urban conditions of the capital 
city may be better met by proportional representation. 

R. S. Sapr. 

Cornell University. 


England’s New Ministry of Health. Of great importance in the 
reconstruction program of the United Kingdom is the new ministry of 
health authorized .by act of Parliament on June 3: At first sight it 
would seem that the local government board has merely changed its 
name. But this is not the whole truth. The new ministry is to 
become the one authority in all matters of health, taking over such 
duties from the home office with reference to factories and workshops, 
and from the education department, in regard to children at school. 
It will also assume, in England, the responsibilities of the national 
insurance commissioners under the legislation of 1911. New duties in 
connection with housing and the prevention of disease are undertaken. 
The whole of the health machinery of the country is, in short, concen- 
trated under one responsible minister, who will coördinate and extend it. 

The new ministry may be regarded as a monument to the statesman- 
ship of the late Lord Rhondda. As a member of the local government 
board, he devoted a large part of his time to the study of means of 
promoting the nation’s health, whose unsatisfactory state was brought 
to light by the medical boards under the military service acts. He 
found overlapping of functions, friction among the departments, 
jealousy, and a prevalent policy of obstruction; and he repeatedly 
emphasized the need of a coördinating authority clothed with adequate 
powers. The action that he at last contrived to bring about is timely; 
for by common admission the nation stands, in matters of health admin- 
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istration, at a crisis in its history. The birth-rate is falling, and indus- 
trial concentration in crowded areas is tending in the direction of 
physical debility and nervous disorders. 

The new act sweeps away entirely the local government board and, 
in so far as England is concerned, the national insurance commission. 
Simultaneously with the order in council formally setting up the min- 
istry of health, issued June 25, orders were issued relating to the’ 
boards of health for Scotland and Ireland. For technical reasons, the 
office of president of the local government board was continued until 
July 1, but since that date all powers under the new order have passed 
to the ministry of health, and the local government board has ceased 
to exist. Similarly, the insurance commissions have disappeared, and 
become embodied in the new ministry, except in Ireland, where the 
insurance commission continues its administration under the chief 
secretary. The Scottish insurance commission is absorbed in the 
Scottish board of health, and the local government board in Scotland 
is similarly absorbed in the board of health for Scotland, and will have 
a new under-secretary. 

It must be noted that the ministry of health becomes the depository 
of powers formerly exercised by the local government board which 
do not pertain to public health. But the act permits the transfer by 
order in council “from the minister [of health] to any other govern- 
ment department of any of the powers and duties of the minister, 
whether relating to the relief of the poor or otherwise, which appear 
to His Majesty not to relate to matters affecting or incidental to the 
health of the people.” It is therefore expected that, in the course of 
time, many of the financial and miscellaneous powers and duties inher- 
ited from the local government board will find lodgment elsewhere. 
Likewise it is provided in the act that powers and duties related to the 
health of the people now being exercised by other departments of the 
government may, from time to time, be transferred by order in council 
to the minister of health. 

In order to secure proper coördination of existing, as well as pros- 
pective, administrative work concerning public health, consultative 
councils may be established to give advice to the minister. Four 
such councils have been proposed, dealing with (1) the medical and 
allied services; (2) the work of approved societies; (3) local health 
matters; (4) general health matters, 

Among the most important duties of the new ministry will be the 
promotion and control of housing. A housing program adequate to 
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the needs of Great Britain and Ireland would require an expenditure 
in excess of the whole of the national debt prior to the war. But 
plans are already made for about 100,000 new houses, and the local 
authorities in many places, especially in Yorkshire, are becoming 
active. Many difficult problems await solution by the new minister 
of health in connection with the housing question. There is a serious 
shortage of skilled labor; in the building trades there are 200,000 
fewer people than before the war. Building materials are scarce and 
costly; it is no longer possible to secure supplies of timber from Russia, 
and the readily. available mineral resources of England have been 
drained for war purposes. A great work, however, awaits the new 
ministry in this field. 

With regard to future public health schemes, Dr. Addison, the 
new minister of health, has said: “The object of the new ministry is, of 
course, to provide better health services throughout the country, and 
we are now working on our health programme; and various proposals 
will be submitted to the consultative councils at no distant date. 
Indeed, I hope we shall be able to get some of our proposals under way 
this year. Some of them, of course, will not call for legislation. 
Maternity and child-welfare centers are being started; also venereal 
disease centers, of which we shall want at least a thousand. The 
tuberculosis work is to be greatly extended.” 

WILLIAM S. CARPENTER. 

London. 
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University of Wisconsin 


The program of the Cleveland meeting of the American Political 
Science Association, December 29-31, is substantially complete. 
Copies will be mailed to all members of the Association about Decem- 
ber 1. The opening session, Monday afternoon, December 29, will 
have as its general subject the revision of state constitutions. Sev- 
eral recent and impending state constitutional conventions will be dis- 
cussed by persons familiar with them. The session of Tuesday morn- 
ing, December 30, will be held jointly with the American Historical 
Association, and will be devoted to political conditions in Russia. 
Soviet government in Russia will be discussed by Professor E. A. 
Ross; political conditions in Siberia will be described by Professor 
David P. Barrows; and there will be a paper on the Russian revolu- 
tion. Tuesday afternoon a joint meeting will be held with the Na- 
tional Municipal League on the subject of budget reform, opening with 
a paper on the problem of a national budget, by Mr. James W. Good, 
chairman of the committee on appropriations in the house of repre- 
sentatives. The session of Tuesday evening will have as its general 
subject political conditions in the Far East, with a paper by Profes- 
sor W. W. Willoughby on Japan, China and the Powers, and discus- 
sion by various persons familiar with conditions in the Far East. 
Wednesday morning’s session, on foreign political conditions, will in- 
clude a paper by Henry Bruére on the political system of Mexico and 
one by Professor W. J. Shepard on the new German constitution. 
On Wednesday afternoon there will be a session on national adminis- 
tration at which Professor E. S. Corwin will read a paper on the new 
federal system; Professor C. G. Fenwick, one on democracy and effi- 
cient government, lessons of the war; Professor John A. Fairlie, one 
on the problem of administrative legislation; and Mr. Lewis Mayers, 
one on some phases of the federal personnel problem. The closing ses- 
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sion, on Wednesday evening, will be devoted to foreign political con- 
ditions; with papers by Dr. John H. Finley and Professor Philip Brown. 

“In addition, there will be a joint meeting with the American Historical 
Association on Monday evening, at which the presidential addresses 
will be delivered. 


A list of doctors’ theses in political science at present in preparation 
in this country is being compiled for publication in the Review, and 
will appear in the February issue. Information should be sent. to the 
editor of this department. 


Dr. Paul $. Reinsch, formerly of the University of Wisconsin, 
has resigned as American minister to China, a post which he has 
held since 1913. He has been appointed counselor to the Chinese 
government. 


Professor J. M. Mathews, of the University of Illinois, has been granted 
leave of absence for the present academic year. He is engaged in 
research work in Baltimore and Washington. 


Professor Orren C. Hormell, of Bowdoin College, is spending his sab- 
batical year in research work at Harvard University. He has been 
appointed visiting lecturer and will offer a course in municipal finance. 


Professor John Alley, of the University of Oklahoma, has been granted 
leave of absence and is spending the year in advanced study, princi- 
pally in international law, at Harvard University. Mr. S. W. Swenson, 
assistant in political science at Wisconsin in 1918-19, has been appointed 
to an instructorship at Oklahoma. 


Dr. Raymond Moley, recently appointed associate professor of 
political science at the University of Minnesota, has since been made 
director of the Cleveland Foundation. He has been granted leave of 
absence by the University of Minnesota. 


Mr. Albert J. Lobb has been promoted to be assoeiate professor of 
political science at the University of Minnesota. 


Dr. Edward Elliott, professor of international law and polities at 
the University of California, is on leave of absence and is acting as 
federal reserve agent of the twelfth federal reserve district. ' 
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Dr. David P. Barrows, who during the war served as lieutenant- 
colonel with the American forces in Siberia in the capacity of intelli- 
gence officer, has returned to his former position as professor of political 
science in the University of California. 


Dr. Thomas H. Reed, formerly city manager at San José, has 
returned to the University of California, with promotion from associate 
professor to professor of municipal government. 


The department of political science at the University of California 
has created within its organization two bureaus of research and public 
service. One is a bureau of public administration; the other, a bureau 
of international relations. These units constitute research labora- 
tories, reference agencies, and mediums for the publication of con- 
tributions to the literature of their respective fields. Emphasis will 
be laid on the problems of the Pacific states. Dr. J. R. Douglas, who 
has returned from army service in Washington, is secretary of the first 
bureau, and Dr. C. E. Martin, lecturer in international law, is secretary 
of the second. 


Dr. 8. K. Hornbeck has resigned his appointment at the University 
of Nebraska and will remain for a time in government service. He 
recently accompanied General Harbord’s mission to Armenia. 


Dr. John P. Senning has been advanced to an associate professor- 
ship at the University of Nebraska. Since May 1 he has been en- 
gaged as a member of the preliminary survey committee for the con- 
stitutional convention which meets December 2. This committee 
was appointed by the supreme court of the state. 


Professor John A. Fairlie has been engaged in preparing studies of 
problems to be considered by the coming Illinois constitutional con- 
vention. He has returned to his position at the University of Illinois. 


Mr. Geddes W. Rutherford, of the Pittsburgh Normal School, has 
been appointed instructor in political science at Grinnell College. 


` Dr. James W. Bell, of Harvard University, who has returned from 
` service overseas, has been appointed instructor in economics and 
political science at Williams College. 
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Mr. A. C. Hanford, of Harvard University, who has been honorably 
discharged from service as a lieutenant (junior grade) in the U. S. 
N. R. F., has been appointed instructor in political science at Wellesley 
College. 


Mr. Edwin D. Dickinson, formerly assistant professor of political 
science at Dartmouth College, has been appointed to a professorship 
in the law school of the University of Michigan. He will give courses 
in international law and trusts. His book, The Equality of States in 
International Law, will soon appear as volume three of the Harvard 
Studies in Jurisprudence. He has also in preparation two volumes of. 
selected cases and readings on international law designed primarily 
for use in law schools. 


Dr. Pitman B. Potter, recently with the Carnegie Endowment for 
International Peace, has been appointed associate in political science at 
the University of Ilinois. 


The department of economics and political science at Stanford Uni- 
versity has been divided into two departments. Professor Victor J. 
West, formerly of the University of Chicago, has been made head 
of the new department of political science, and Professor E. A. Cottrell, 
of Ohio State University, has been appointed to a professorship 
in the department. 


A national conference on immigration is to be held in connection 
with the Third World Christian Citizenship Congress at Pittsburgh, 
November 9-16. Among topics to be discussed are: problems of inter- - 
national and inter-racial migrations, scientific standards for the regu- 
lation of immigration, immigration and the American labor question, 
standards and methods of Americanization and naturalization, an 
international bureau of immigration, and immigrant distribution. 


Under the leadership of James A. Farrell, chairman of the National 
Foreign Trade Council and president of the United States Steel Cor- 
poration, a movement is under way to establish a school of foreign 
service at Georgetown University, Washington. The plan springs 
from the policy of supporting specialized education for foreign trade 
which the Foreign Trade Council has pursued since its inception in 
1914. A faculty of twenty members has been assembled from the 


NEWS AND NOTES 669 


commercial personnel now available at the national capital, and 
instruction is now being given to a limited group. 


In December, 1918, the Philippine legislature provided a scholar- 
ship fund of $150,000 for tae support of one hundred students who 
will be sent to the universities of the United States. The scholars 
appointed under the act will pursue studies calculated to fit them for 
positions in the executive departments of the government; namely, the 
departments of interior, finance, justice, agriculture and natural 
resources, commerce and communications, and public instruction. 
Appointments for the present year were made principally from persons 
already employed in the various bureaus of the departments. 


The Second Pan American Commercial Conference, which. was held 
under the auspices of the Pan American Union in the Pan American 
Building, Washington, June 2-6, 1919, was one of the most successful 
gatherings of its kind ever convened in the national capital. A thou- 
sand delegates were present, including representatives of all the gov- 
ernments and many of the leading commercial and financial firms of 
Latin America. The openirg session was devoted to addresses by the 
vice president, the acting s2cretary of state, several Latin American 
ambassadors and ministers, and other high officials. Among other 
speakers during the conference were Charles M. Schwab, Frank A. 
Vanderlip, Edward N. Hurley, the speaker of the house of represen- 
tatives, the secretary of coramerce, and a large number of experts of 
the United States and Latin America in Pan American trade. In 
summarizing the work of the conference, John Barrett, Director Gen- 
eral of the Pan American Union, who presided over most of its ses- 
sions, stated that it was the most comprehensive and practical confer- 
ence of its kind that had ever assembled in the Pan American Building, 
and that it had thoroughly developed the Pan American viewpoint, 
that is, the viewpoint of Latin America as well as the United States. 
The report of the conference, with a full record of the proceedings, 
also includes an extensive compilation of Pan American commercial 
and financial data. 

Preparations are now being made for the Second Pan American 
Financial Conference, which will be held in the Pan American Building 
in January, 1920. This is called by the secretary of the treasury 
under authority of Congress, and will be attended by the ministers of 
finance and other delegates of nearly all the Latin American coun~ 
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tries. The United States, in turn, will be represented by correspond- 
ing officials and representative financiers. The arrangements for this 
conference are in the hands of Dr. L. S. Rowe, assistant secretary of 
the treasury. ; 

Preliminary consideration is also being given to the Third Pan 
American Scientific Congress, which will be held in Lima, Peru, in 
1921. The Second Pan American Scientific Congress was held in 
Washington in the winter of 1915-16. It is hoped that the Lima 
Congress will be equally successful and well attended, especially as 

“there will take place that same year the celebration of the independence 
of Peru. 
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Democracy in Reconstruction. Edited by FREDERICK A. CLEVE- 
LAND and JOSEPH SCHArER. (Boston: Houghton Mifflin Com- 
pany. Pp. 491.) 


Problems of Reconstruction. By Isaac Lippincott. (New York: 
The Macmillan Company. Pp. 340.) 


Economic Reconstruction. By J. Tayıor Puppe. (London: 
Longmans, Green and Company. 1918. Pp. 242.) 


Reconstruction and National Life. By Cect FAIRFIELD Lave iu. 
(New York: The Macmillan Company. Pp. 193.) 


Reconstruction, as Americans have been in the habit of using the 
term, is not a word of felicitous association, and it is therefore a little 
surprising that so many books dealing with the general subject of post- 
bellum changes should use it as a part of their titles. It would take the 
fingers of both hands to count the several volumes which, bearing on 
their covers some title akin to those enumerated above, have seen the 
light of day since the German envoys appeared at Spa. The air is sur- 
charged with talk of reconstruction, although it is to be feared that the 
actual manifestations of it are not so much in evidence. 

One great practical merit of such a title as “Democracy in Recon- 
struction” is that it enables its editors to bring together an array of 
chapters which run the whole gamut from social insurance to the 
motorizing of highways. Running also true to the conventional, 
Messrs. Cleveland and Schafer begin with a chapter on “The His- 
torical Background of Reconstruction” which touches the high spots of 
American history in a gallop back to the days of the “first frontier.” 
Having taken this flying start in the wrong direction the way is paved 
for a restatement of the old iruisms concerning the ideals and concepts 


of democracy. 
871 
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With these preliminaries out of the way the reader will find himself 
face to face with some very concrete discussions of democratic govern- 
ment in its relations to private property, health, education, labor, and 
the public service. Some of these chapters are notably clear and 
- incisive; others represent for the most part a profitless threshing of old 
straw with scant gleanings for the reader. The later part of the book 
is a miscellany with no firm thread holding it together. A chapter on 
ocean commerce rubs shoulders with one on the principle of division of 
powers in government. There is some good material in this consider- 
able expanse of closely-printed pages, and some forceful writing; but a 
lot of prosy stuff keeps it abundant company. 

All in all a score of writers have been drawn upon for contributions, 
most of them men and women of high authority in their respective 
fields. A mosaic of such dimensions must of course display serious 
imperfections, but the volume is on the whole somewhat more uneven 
than even this circumstance seems to warrant. It has obtrusive ear- 
marks of haste, including the absence of an index.- As the publishers 
confess in an announcement accompanying the book, it was “rushed 
through.” 

Professor Lippincott’s volume on the Problems of Reconstruction is a 
book of a different sort. It is the work of a single author and its main 
theme is the control of economic life during the war period both in the 
United States and in Europe. There is a thoughtful chapter on the 
economic results of the great conflict. Dr. Lippincott is not partial 
to generalities; indeed he leans overmuch in the opposite direction. 
This is a wholly pardonable shortcoming and might even be accounted 
a virtue in these days when the armchair diagnosticians of humanity’s 
ills are in full ery; but there are more details in the book than the 
demands of accuracy make essential: A closing chapter entitled “A 
Reconstruction Plan for the United States” is admirably definite and 
will repay a second reading. It is not a brief for any particular plan, 
but a sane discussion of the practical alternatives as the author sees 
them. i 

The volume on “Economic Reconstruction” contains a develop- 
ment of the views which Mr. Peddie set forth in an earlier book on what 
he termed a “national” system of economics. Of some interest to 
political scientists, however, is the short chapter on “Equality” in 
which the author endeavors to explain what democracy really means 
when it-discusses equality and what it does not mean. The analysis 
here is not marked, however, by anything that is either novel or 
profound. 
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Professor Lavell’s book is briefer than the others, but in some 
respects it is more comprehensive and in all respects it is more instruc- 
tive than any of them. When an author undertakes to survey the 
problems of social, political and economic readjustment in France, 
Germany, Russia, Great Britain and the United States he sets himself 
to no small task. And when he undertakes to give his readers the pith 
of such survey in a volume of less than two hundred pages he must 
necessarily incur the risk of leaving many vital things unsaid. But 
Dr. Lavell’s book should be judged by what it contains, not by what 
it omits; and it contains a good deal that will be helpful to any earnest 
student of our yet unsettled problems. The subject in all its phases is 
approached from the historical side, which all too often is a neglected 
angle of approach. Far too much has been written about recon- 
struction by men who have a very hazy notion of the materials from 
which the reconstructed social order must of necessity be built. Dr. 
Lavell’s book is not in that category. It is not for the reader who 
prefers to remain oblivious to the plain lessons of history. But the 
student who realizes the velue of keeping one eye on the past when 
endeavoring to interpret the facts of the present will find this volume 
of very great interest. W. B. M. 


A Survey of International Relations between the United States 
and Germany, August 1, 1914-April 6, 1917. Based on 
official documents. By James Brown Scorr. (New York: 
Oxford University Press. 1917. Pp. exiv, 390.) 


Diplomatic Correspondence between the United States and Ger- 
many, August 1, 1914-April 6, 1917. Edited with notes and 
an analytical index. Ey James Brown Scorr. (New York: 
Oxford University Press. 1918. Pp. xlix, 378.) 


President Wilson’s Foreign Policy. Messages, Addresses, Papers. 
Edited with introduction and notes. By James Brown 
Scorr. (New York: Oxford University Press. 1918. Pp. 
xiv, 424.) 


These three volumes are issued in separate and distinet form, but 
they are printed and bound in such way as to look like a series. They 
are, in fact, very closely related to one another in theme and sub- 
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stance. Taken together they embody the essential materials for a 
study of the great war’s entire diplomatic history so far as American 
participation in the struggle with Germany is concerned. 

The first volume, in the course of an elaborate introduction, sets 
forth the German conceptions of the state, of international policy and 
of international law as found in the writings of German publicists 
from Frederick the Great and Hegel to Bernhardi and the last of the 
Hohenzollerns. Then follow two concise and illuminating chapters on 
the “Genesis of the War” and “The Neutrality of the United States.” 
The remainder of the book takes up in succession many topics which 
were made the subject of diplomatic correspondence between Wash- 
ington and the Wilhelmstrasse during those hectic days of 1914-1918, 
including the German charges of unneutral conduct, the seizure of 
persons and property on the high seas, the interpretation of the term 
“contraband,” the sale of munitions, and finally the transcending 
question of submarine warfare. All these matters are presented clearly, 
cogently and with adequate documentation. Together the discussions 
make up a book which every future student of international law must 
recognize as a godsend because it affords so ready a guide through 
many complex situations. 

The differences of opinion which appeared so clearly in the diplo- 
matic correspondence between the two countries during the twenty-one 
months preceding the American declaration of war stand out in bold 
relief on the pages of the second volume. The file of correspondence is 
complete and upon it rests the case of each country before the bar of 
history. Mr. Scott showed good judgment in presenting these com- 
munications just as they passed across the Atlantic, without any 
critical or narrative comment, leaving the various reports, notes, 
memoranda, and replies to unfold their own story. Some very 
useful explanatory footnotes are appended, however, and the 
analytical index is a most valuable feature of the book. A short 
introduction precedes the official documents, but in this the editor 
does little more than give the chronology of the friction which ulti- 
mately developed into war between the two countries. 

President Wilson’s views upon the foreign policy of the United States 
were naturally of great importance and ‘influence during the period in 
which America strove to maintain a neutral attitude. His messages, 
addresses and papers, as arranged and annotated by Mr. Scott for 
inclusion in his third volume, cover a wide range of subjects, some of 
which did not go very close to the European upheaval. The editor 
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has included some addresses; (notably the President’s message of August 
27, 1913 on the Mexican situation), which had nothing to do with the 
war. Then follow many views expressed by the President on various 
occasions during the period when neutrality was being emphasized, and 
finally there is a well-edited array of messages and addresses delivered 
on the eve of America’s entry into the war or after partieipation had 
begun. An appendix contains some additional papers on Mexico. 

The editor holds an undaunted confidence in the relentless consist- 
ency of the President’s visws on foreign policy during these three 
years. All the documents, he thinks, are but the “varying expressions 
of a single, definite, conscious purpose, namely, the strengthening of 
constitutional government where it existed, leavened with democracy, 
and the introduction of constitutional government where it did not 
exist, of a democratic nature or tendency.” But a good many 
readers, if they go through these papers thoughtfully, will have great 
difficulty in reconciling themselves to the belief that either singleness, 
definiteness or consciousness of purpose is their dominant charac- 
teristic. “The strain of Jemocracy’ may “run through all these 
messages like a golden thread,” as Mr. Scott declaims, but haziness of 
phraseology seems also to liave done service in permitting elbow-room 
for a change of front at times. 

However, the editor’s Boswellian adulation has not affected the 
soundness of judgment or the skill with which he has made his selec- 
tion of materials and put tem together. None of the volumes would 
have suffered much, perhaps, if the patches of lurid rhetoric which 
appear now and anon in the introductions had been left unwritten. 
As for the publishers they have done their part faultlessly. The 
diacritic who could find aught to cavil at in these three handsome 
volumes, so far as the prirter’s workmanship is concerned, would be 
raising no standard to which the wise and honest might repair. 


America Among the Naticns. By H. H. Powers. (New York: 
The Maemillan Company. Pp. 373.) 


The underlying theme of this book, which will find ready acceptance 
in some quarters, is that Arıerican isolation is past and that American 
independence is passing. ‘The fierce rivalries of Europe, which once 
quite overlooked us, and enabled us safely to indulge in the pleasing 
faney that we could “liek all creation,” have finally sucked us into the 
vortex of international politics. Henceforth, willingly or unwillingly, 
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we must cope with that stern reality which may conveniently be called 
“race competition.” 

Starting with these premises, Professor Powers undertakes an 
appraisement of national or international character with the avowed 
purpose of making it plain that we shall never be alive to our real danger, 
until we fully appreciate that nations are prone to be tempted by mere 
opportunity or driven by great need to despoil their neighbors. The 
two nations whose hunger is greatest—the likelihood of attack for an 
indefinite period from other quarters being, for stated reasons, dis- 
missed as negligible—are Germany and Japan. The case for each is 
set forth with marked impartiality and acumen. Any single power 
may conceivably be successfully resisted. The perpetual possibility is ` 
that two or more powers may make common cause against us—this is 
the ultimate issue. The author does not hide his skepticism of any 
attempt to institute vital relations of helpfulness between nations by 
formal alliances. The “great fellowship” for us is Anglo-Saxon unity. 

The first part of the book is devoted to a searching analysis of the 
history of our own territorial expansion. This is presented with a 
detachment and candor which a foreign critic might envy, but it 
admirably serves the aim sought, which is to emphasize that the tem- 
peramental attitude of the American people towards militancy and 
imperialism is not unlike that of other peoples—based on self-interest. 

The book is not without minor blemishes. The reader, for instance, 
must infer (p. 293) that Germany acquired the Caroline Islands by 
annexation in 1884-85. It was not, of course, until the break-up of 
Spain’s colonial empire after the Spanish-American War that Ger- 
many got her title by purchase in 1899. The critical reader will, more- 
over, miss an adequate index. He is likely too, in spots, to regard 
some of the material as at least extraneous to the main inquiry. But 
on the other hand, the method of presentation is the reverse of pon- 
derous, and the book should make a strong appeal to those who seek 
within a limited number of pages a comprehensive and philosophical 
interpretation of the world politics of today. 

ALBERT H. WASHBURN. 

Dartmouth College. l 
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National Progress, 1997-1917. By FREDERIC Austin Oce. 
(New York: Harper and Brothers. 1918. Pp. xxii, 430. 
American Nation Series. Vol. 27.) 


a 

Professor Ogg is to be congratulated for having written one of the 
most interesting and instructive volumes of the American Nation 
Series. His style is clear, plain and attractive; his choice of topies 
commendable, embracing the legislative aspects of finance, capital and 
labor, the general phases of foreign policy, and the presidential cam- 
paigns. The discussion is always able and clear, while the analysis of 
important laws is untechn!cal and suited to the general reader. Some 
may regret that a fuller exposition is not given of the subject of neu- 
trality and of the other problems of international law arising out of 
the great war. 

The author himself realizes the pitfalls peaches one writing of con- 
temporary events, declarng in the preface, ‘bewildering masses of 
detail await sifting and interpretation; perspective along permanent 
lines is impossible of attainment, and despite one’s best efforts to 
assume a detached view-point, judgments of events. and persons are 
likely to be open to a suspicion of partisanship.” Opinions would 
differ as to the proper solution of these difficult problems of construc- 
tion. First as to proportion: Professor Ogg devotes, out of 400 pages, 
20 pages each to the thre2 presidential campaigns of 1908, 1912, and 
1916, more than Professor Latané earlier in the same series gave to 
the campaign of 1900 or of 1904, more than Professor Dewey bestowed 
on the free coinage campaign of 1896. Ten pages are given to the 
Payne-Aldrich tariff law, 10 to the Underwood law, considerably 
more than Professor Dew2y gave to the McKinley law. The differ- 
ence is to be accounted for by the details of convention manipulation 
and of the legislative history of bills in the present work. Writing 
in the years 1916 and 1917, it would have been difficult indeed for 
any author to place the Adamson law regulating the hours and wages on 
railroads in a proper perspective; but withdrawn as we now are two 
years from the event, some at least would not allow, with Professor 
Ogg, 10 pages to this law and the discussion attending it. It is ques- 
tionable, too, if the “Mexican Imbroglio” deserves as much attention 
as the constructive legisletion of Congress in the first part of Presi- 
dent Wilson’s first term, or as the questions of the Caribbean or of the 
Pacific and Asia. Mexico, like the more important topics, fills a 
chapter, and each chapter occupies about 20 pages. 
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The author is as successful as could fairly be expected in avoiding 
“the suspicion of partisanship.” 
Emerson D. Fıre. 
Vassar College. 


British War Administration. By Jomn A. FAIRLIE. (Carnegie 
Endowment for International Peace: Preliminary Economie 
Studies of the War, edited by David Kinley, No. 8. New 
York: Oxford University Press. Pp. xi, 302.) 


The war produced striking changes in the British constitution— 
changes so striking that books like Sir William Anson’s Law and 
Custom of the Constitution and President Lowell’s Government of 
England might almost be said te be now out of date. Not only has 
there been during the war a wide extension of the sphere of govern- 
ment in Great Britain, but the very machinery of government has 
‘ been in some respects profoundly altered. How far the changes will 
be permanent, or what, if permanent, they will lead to, it is as yet 
perhaps too early to say; and Professor Fairlie’s attempt to describe 
the war-time innovations in the British constitution might be open to 
the charge of prematurity, were his book not described on the title- 
page as a “‘preliminary” study. 

Within these modest limits, however, and once this caveat is uttered, 
it should be said that Professor Fairlie has done an admirable piece of 
work. He has brought under review the whole range of British execu- 
tive government in the greatest detail down to the end of 1917, and in 
lesser detail since that date, when his sources began to be difficult of 
access; and he has placed in clear relief the tendencies in British gov- 
ernment during the whole of the war period. - Some of his strictures on 
certain phases of British war administration—such as the multiplica- . 
tion of administrative departments during the war—might well be 
taken to heart by British statesmen. 

One could wish that he had laid, however, less stress on some of the 
minor departmental details of the administration, and more on some 
of the more important and revolutionary developments. He touches 
but lightly, for example, on the “Imperial War Cabinet’’—which, by 
the way, he refers to as the “Imperial Cabinet,” a term for which, so 
‘ far as we know, there is no authority. This Imperial War Cabinet— 
a body distinct from the British War Cabinet—is perhaps the most 
epoch-making departure in the British constitution during the last 
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hundred years, since it is the first actual attempt to deal with the 
problems and anomalies of modern British imperialism; and Professor 
Fairlie would have done well to devote to it more attention than to 
prize courts, food control regulations, and local government board’s 
committees. His discussion of the central administration of the British 
army is also somewhat lacking in insight: one misses in his pages such a 
penetrating analysis of the defects of the British organization for war 
as is to be found, for example, in the last chapter of General Maurice’s 
Forty Days in 1914. ` 

But in these and in similar matters, Professor Fairlie was doubtless 
limited by his materials; and on the whole, if the preliminary charac- 
ter of the book is kept in nıind, the student of the British constitution 
will find himself placed under great obligation by reason of the vast 
amount of new material brought together. 

l W. S. WALLACE. 
McMaster University. 


The European Commonwealth. Problems Historical and Diplo- 
matic. By J. A. R. Marriorr. (Oxford: Clarendon Press. 
1918. Pp. xi, 360.) 


Mr. Marriott, who is perhaps the most prolific English-writing his- 
torian of nineteenth century Europe, has selected for republication 
under this title fifteen out of his many war contributions to the English 
reviews. Transition from chapter to chapter in a book thus constructed 
is necessarily very abrupt, but the author hopes that some unity of 
thought is to be found “ir. the problem presented by the evolution of 
the European Nation-State and the influential though elusive prin- 
ciple of nationality.” An interesting chapter on the rise of modern 
diplomacy argues clearly that diplomacy is modern, “the necessary 
concomitants of the States-system which has characterized and domi- 
nated the European polity for the last four hundred years;” and this 
is followed by two essays that point, by special reference to British 
and German foreign policy since the fifties, the reorientation of 
diplomatics that dates from the late seventies. 

The bulk of the studies is concerned with the historical aspect of 
questions directly propounded by the origins and course of the war— 
the consistency of Hohenzollern policy, the influence of Belgium, 
especially in its relation to British interest in continental develop- 
ments, the nationalistic and territorial problems of Poland, the Balkans, 
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and the Adriatic. The concluding essay rehearses once again the 
lessons of the failure of 1815-1822. 

The breadth of Mr. Marriott’s learning combines with the ease and 
clarity of his style to fit him peculiarly for the instruction of that 
enormous thinking public which, both in Britain and America, has 
been shocked in these last years by a realization of its ignorance of 
the evolution of modern Europe into a belated excursion to its his- 
torical sources. It is true that Mr. Marriott cannot add very much 
to the close student’s knowledge of nineteenth century diplomacy; as 
he points out more than once, the field of research is strictly limited 
by the impossibility of obtaining access to the British Foreign Office 
Papers of the last sixty years, and by the care with which these records 
are guarded from the public eye as far back as the accession of Vic- 
toria. Also, in the nature of the case, he is far more concerned that the 
great questions shall be properly asked than that an historian should 
be expected to answer them. But he excels in the art of making these 
questions grow and stand out from their true historical background, 
and thoughtful people will at least find in his appeal to history a whole- 
some corrective to the glib anathematization of phrases like “secret 
diplomacy” and “balance of power” that seems in too many quarters 
to do duty for an honest study of the international past. 

, W. P. M. KENNEDY. 

University of Toronto. 


The State and the Nation. By Epwarp Jenxs. (New York: 
E. P. Dutton and Company. Pp. vii, 312.) 


The State in Peace and War. By Joun Watson. (Glasgow and 
New York: The Macmillan Company. Pp. viii, 296.) 


Political scientists are laboring under a grave handicap. Their 
terminology is defective. How shall we describe the concept to which 
many of us are accustomed to apply the term state? What is the 
difference between a state and a nation? Too much of our energy is 
in a fair way to be dissipated in barren logomachy. ' Fundamental | 
definitions need standardization. 

Professor Edward Jenks has recently revised the text, long known 
under the title of A Short History of Politics, and renamed it The 
State and the Nation. The new name implies a distinction ‘between 
the two concepts. When we examine the contents of the volume, we 
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find that the author means by state the institutions by which govern- 
ment is carried on. He does not mean even all the institutions of 
government, but merely taat one, or more, to which the others are 
subordinate (see p. 10). Now comes Professor John Watson with a 
wholly new book, The Stat: in Peace and War, and declares that “it is 
of great importance to recognize that the state can not be identified 
with the government, which is merely the organ through which the 
harmony of the various organizations included in the state is effected.” 
He proceeds to quote with approval from Mr. Bosanquet: “The state 
includes the whole hierarct y of institutions by which life is determined, 
from the family to the trace, and from the trade to the church and the 
university.” So he is able to conclude that national gildsmen like Mr. 
G. D. H. Cole are not attacking the state, as they had supposed, but 
are merely discussing theories of government. Professor Watson’s 
concept of the state is distinguishable with difficulty from Professor 
Jenks’ concept of the nation. 

In this age of reconciliation between bookishness and worldliness 
political scientists should profit by the example of the economists and 
adapt their terminology, as far as practicable, to the language of the 
mew of affairs. The sens? in which such men employ the terms is 
indicated by the choice of language in the covenant of the League of 
Nations. In certain international relationships a distinction is recog- 
nized between fully self-governing dominions and colonies and other 
states, but none between state and nation. The political scientist 
will not find it practicable to use the terms interchangeably, but he 
should not employ them arbitrarily in a sense inconsistent with their 
use in the covenant. 

The most interesting chapter in Professor Jenks’ book, to the reader 
already acquainted with it in its earlier form, is the last on “Proposals 
of Change.” He discusses the League of Nations, proportional rep- 
resentation, the Whitley scheme, syndicalism, national gilds, and 
state socialism. His disposition is unsanguine, though not in all cases 
unsympathetic. 

Professor Watson’s littla volume should be a welcome addition to 
the literature of politics. Well versed in the classical learning of Vic- 
torian Oxford, loving his Plato and his Aristotle, his Kant and his 
T. H. Green, he reports and refreshens the idealistic political philosophy 
of which Americans cannot afford to become heedless. His is a point 
_ of view that is perhaps already too rare in this realistic generation. 

A. N. HOLCOMBE. 
Harvard University. 
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Japan and World Peace. By K. K. Kawaramı. (New York: 
The Macmillan Company. Pp. 196.) 


In this attractive little volume intended for American readers there 
is presented a fourth installment of the Japanese propaganda ema- 
nating from the facile pen of the director at San Francisco. Since 
1917, when Japan in World Politics was published, Mr. Kawakami has 
developed only three new topics—‘‘Japan’s Part in the War,” the “Race 
Problem in the World League,” and‘ Japan and Siberia””—which are the 
subjects of the first, third, and fifth chapters of this book. The other 
matters discussed are Japanese emigration, anti-Japanese legislation in 
the Pacific coast states, the Monroe Doctrine, and Chino-Japanese 
relations. 

An appearance of fairness is given to the treatment of these topics 
by judiciously interspersing criticisms of Japan’s policy, especially 
toward China during the Okuma administration. But apart from these 
specious admissions of error, usually of form, this volume is a thor- 
oughgoing defense of Japan’s position in her relations with foreign 
countries. For example, her pressure on China is defended on two 
grounds: first, ‘‘the degeneration and disorganization of China,” and 
second, Japan’s profound interest in the welfare of her continental 
neighbor. The author regrets the “twenty-one demands,” not because 
the demands were improper per se, but because the way in which they 
were made has caused the world to distrust Japan’s motives and 
actions. He denies flatly that Japan forced any concessions from 
China during the war, and declares that such conventions as were 
made between the two countries during that period were in the best 
interests of China, or at least were not more unscrupulous than those 
forced upon China by the various western powers between 1895 and 
1898. Mr. Kawakami is silent upon the secret treaties made at the 
instance of Japan with Great Britain and France regarding the disposi- 
tion of Shantung and the Caroline and Marshall Islands. In praising 
the Ishii-Lansing agreement he omits to point out that the state depart- 
ment was induced to acknowledge Japan’s “special interests” in parts 
of China contiguous to her spheres of influence without being informed 
that Japan had already secretly negotiated for the province of Shan- 
tung as part of the compensation she expected for her participation in 
the war. 

The tone of the book, especially on the emigration, race equality, 
and Monroe Doctrine questions is bitterly anti-white, and on China it is 
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altogether cynical, not to sey insulting. In the latter respect the author 
has the active support and encouragement of the president of the 
Japan Society of New York. 
Apart from the opening; chapter, which is informative, this book 
contributes little to our knowledge of Japan. 
W. W. McLaren. 
Williams College. 


The Movement for Budgetary Reform in the States. By WILLIAM 
FRANKLIN WıLLoucıpy. Institute for Government Re- 
search, Studies in Administration. (New York: D. Appleton 
and Company. 1918. Pp. 253.) 


Of the various movements for the improvement of state government 
none has made more rapid progress during recent years than the reform 
of budgetary procedure. Wisconsin and California in 1911 were the 
first states to adopt budget systems, since which date the movement has 
spread until at present thare are more than twenty-five states which 
have provided for some sort of a budget system. The origin of this 
movement, its present status in each of the commonwealths of the 
Union, and the special problems involved therein form the subjectofthis 
volume. This work may be regarded as a companion volume to The 
Problem of a National Budget by the same author, and the two books 
taken together give a ful. presentation of the problems involved in 
budget making, as well as a detailed account of the action that has 
been taken by the nationa) government and by the states of the Union 
looking toward the introduction of a budgetary system. 

In the introductory chapters the author traces briefly the origin 
of the movement for budget reform in the American commonwealths, 
showing how the movement commenced first in the municipalities of 
the country and then later was carried over to the states where it has 
progressed at a far greater rate of speed than was the case in the cities. 

Having traced briefly the origin and spread of the movement for 
state budgetary reform, Mr. Willoughby has devoted the main body of 
the volume to a detailed description of the action that has been taken 
by each of the states. Tae text of the budget laws adopted by the 
several states is reproduced in full, which is one of the most valuable 
features of the beok from the standpoint of the student, as well as of 
public officials and others directly connected with the enactment and 
administration of budget laws. Particular emphasis is laid upon 
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the extent to which each legislative act conforms with or falls short 
of the requirements of an ideal budget system. 

Especial attention is given to the Maryland budget system, which 
has been provided for by constitutional amendment, and to the laws 
of New Mexico and Utah—the three states which have gone farther 
than any others by adopting substantially the British system, making 
the governor responsible for the formulation and initiation of the 
budget and providing that items in the budget so introduced should 
not be increased by the legislature except in special cases. In prac- 
tically all of the other states the laws provide for the initiation of the 
budget by the governor, or by a speeial commission made up of mem- 
bers from the executive and legislative branches of government, but 
there is no limitation upon the legislature as in the three states above 
mentioned. 

The final chapters of the book are devoted to a comparative study 
and criticism of the main features of the budgetary legislation of the 
states. The one point which Mr. Willoughby emphasizes above all 
others is that a thoroughly satisfactory budget system cannot be estab- 
lished that does not rest upon an “integrated administrative system.” 
An executive budget, in his opinion, cannot be expected to work with 
any degree of success unless the state government is so reorganized 
that the several administrative services and institutions are grouped 
according to their character into departments, all of which are under 
the general direction, supervision and control of the governor. 

Another point which stands out prominently in Mr. Willoughby’s 
book is the fact that the word “budget” is one with which reformers 
have conjured, and that it has been regarded as an Aladdin’s lamp 
which merely had to be touched to work wonders. In the enactment 
of a budget law, the state has made but the first step toward securing 
for itself a scientific budget system. There are many other factors 
involved in the problem, the most important of which are an inte- 
grated administrative system, the creation of a central budget organ 
through which the governor can exercise his powers, and the need for a 
uniform system of public accounting and reporting that will produce 
the information necessary for budget purposes. The author con- 
cludes that until the requirements have been met, no state can be said 
to have a thoroughly effective budget system. 

A. CHESTER Hanrorp. 

Wellesley College. 
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Principles of Government Purchasing. By ARTHUR G. THOMAS. 
Institute for Governnient Research. (New York: D. Apple- 
ton and Company. Pp. xüi, 275.) 


Comparatively little has been written regarding the principles of 
government purchasing, and for this reason it is espeeially pleasing to 
have a man of Mr. Thomas’ experience present the results of his 
studies in book form. 

The book is divided into two parts and an appendix. Part I con- 
sists of three chapters, I. Introduction, II. The Centralization of Pur- 
chasing in Governments, and III. Legal Restrictions in Government 
Purchasing. Part II, consisting of twelve chapters, is entitled “Pur- 
chasing Methods.” In the appendix are found three articles: “Purchas- 
ing System of the General Electric Company,” “Purchasing System 
of the New York Central Railroad, Eastern Division,” and “Continuing 
Agreements in City Purchasing.” 

The author’s acquaintance with the purchasing methods found in 
private business adds materially to the value of the book. He dis- 
cusses the buying methods of private corporations, and shows how such 
methods could be used to advantage in government purchasing. There 
is no attempt to urge the adoption of all methods used in private busi- 
ness, but the value of certain principles is indicated. The author 
emphasizes the need of more centralization of purchasing in govern- 
ments, and discusses at considerable length the legal restrictions sur- 
rounding the government purchasing agent. He shows clearlythe 
futility of some of these restrictions. 

About one hundred and fifty pages are devoted to the discussion of 
purchasing methods. The most satisfactory methods are pointed out. 
The author does not tire the reader with detail as to procedure and 
refrains from presenting business forms. There is little attempt to 
summarize the fundamental principles or to distinguish between the 
minor and the more important. This is unfortunate in a book of so 
much merit. The book is well written and easily read. It is not a 
mere popular treatise on the subject, but is the result of many years of 
study in the field of purchasing. 

Joun M. GRIES. 


Cambridge, Mass. 


686 THE AMERICAN POLITICAL SCIENCE REVIEW 


A History of the New Jersey Penal Institutions. . By Harry 
Ermer Barnes, Ph.D. (Trenton, N. J.: MacCrellish and 
Quigley Company. 1918. Pp. 643.) 


There are books enough for a great library on the development of 
methods of dealing with lawbreakers. There are many on the science 
of penology, with reasons for adopting this or that method. Here is 
one which deals with the concrete instead of the abstract. It tells 
what a single state has been doing in the last two hundred and fifty 
years. The student will find here the application of the principles 
which governed the makers and administrators in the early days 
when good men began to devise methods of dealing with bad men. 

The theory was that the only way to abolish crime was by the pun- 
‘ishment of the offender, which would deter him from repeating his 
offense, and would restrain others. It did not occur to any one to ask 
whether the results sustained the theories. If the statistics had been 
studied, it would have been found that neither the offender nor the 
potential offender wasaffected materially. The former adjusted himself 
to his treatment; the latter took his chances of detection and 
punishment. : 

This history registers the growth of public sentiment, as expressed 
in eriminal codes, and in new institutions; the efforts to improve prison 
buildings and prison methods; the contest between systems, like that of 
Pennsylvania and that of Auburn. It is a story of the gropings of the 
blind, with a feeling that there must be some solution of the crime 
problem. It was a record of failure, so far as the abolition of crime 
was concerned. 

Twenty years ago New Jersey discovered the cause of this failure— 
the unsoundness of the underlying principle of the punitive system— 
and began to act upon the new one, that the purpose of imprisonment 
should be reformation, and that the restoration of the offender to 
society could be accomplished only by the use of definite efforts. Its 
reformatory at Rahway is one of the best in the country, and its state 
prison has received some of the benefits which have come from the 
adoption of the new principles. After thirty years of agitation, a 
reformatory for women has also been established, based on the new 
principles. 

That portion of the volume which is devoted to the history and devel- 
opment of institutions for juvenile offenders is a record of the prog- 
ress which has followed the changes in public sentiment, from the time 
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when they were imprisoncd with adults, to the recognition that their 
problem is largely one of formation rather than re-formation, and 
that the processes should resemble, as far as possible, those of the 
normal home of the ordinary child, with such modifications as aremade 
necessary by the mental cefectiveness of a considerable number. 

Of the history of jails and workhouses nothing need be said except 
that the New Jersey instit tions do not differ materially from those of 
other states, where they are known by all students of social problems 
as what Hawthorne called them—the black flower of our civilization. 

Nearly one-half of the 6-18 pages is devoted to the documents upon 
which the history is based. Those in reference to the colonial period 
are specially interesting. Altogether the book is an important one for 
those who wish to study renological developments. 

Warren F, SPALDING. 

Cambridge, Mass. 


Our Cities Awake. By Morris LiEWELLYN Cooke. {New 
York: Doubleday Page and Company. 1918. Pp. 348.) 


Perhaps it is unnecessary to state to students of political science that 
the author of this book served for four years as director of public works 
of Philadelphia in the reform administration of Mayor Rudolph Blank- 
enburg. When the history of municipal administration in America is 
written his work in this great administrative position will constitute 
one of its most inspiring and hopeful chapters. The author modestly 
calls this volume Notes or Municipal Activities and Administration. 
It is in fact a somewhat detailed commentary upon municipal admin- 
istration in general, with a. wealth of illustrative material drawn from 
his experience in Philadelrhia. 

As a city executive Mr. Cooke combined a high order of technical 
efficiency with a keen understanding of the human elements involved 
in effective public administ-ation. Realizing, too, that the citizens of a 
city desire to know what their public officials are doing he used modern 
advertising methods in “selling” the excellencies of his work to the 
publie. 

Large space is given to the more important problems which every 
administrator faces, the s2lection of personnel, the ordering of the 
. mechanics of administration to secure the maximum of service from the 
means at hand, and the difficulties which every forward-looking admin- 
istrator sometimes has with the entrenched forces of privilege. Illu- 
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mination is given to the treatment of each of these subjects by means 
of a wealth of first-hand material. In his treatment of civil service 
there is revealed the impatience of the master administrator with the 
restrictions upon the power to select employees imposed by an inde- 
pendent commission. Mr. Cooke points out that the assumption of the 
traditional civil service philosophy that a number of job seekers may 
always be had for a particular post does not square with the actual 
fact that the man who is worthy of most positions must be sought out 
and interested in the position which is vacant. Civil service authori- 
ties must therefore cease to be judges and measurers and become 
seekers after talent and adaptability. And in the quest more efforts 
should be devised to attract the attention of suitable candidates than 
the traditional uninspiring “list of positions.” 

Standardization and the development of the efficiency methods are 
to Mr. Cooke not ends in themselves. Neither are they sordid devices 
for “saving the taxpayers’ money.” “We progress from one thing 
to another only as we so standardize our practice as to make the thing 
we have been doing so easy that we have time to do the next thing 
a We need standardization principally in order to free the 
spirit for new adventures.” The chapter on municipal utilities indi- 
cates briefly, but with characteristic firmness, the magnitude of the 
public problem involved in the regulation of those corporations which 
serve the public at large, and the difficulty of settling the question by 
any single formula of reform. 

Perhaps the most distinctive contribution which this volume makes 
to the cause of better municipal administration is the chapter entitled, 
“The Arm of Publicity.” In this the author reveals through a multi- 
tude of brilliant suggestions the art of informing the public concerning 
the importance of good government. Advertising the work of the city 
is based upon two factors in modern life: the increasing interest of the 
public in government, and the complexity and multiplication of inter- 
ests which make it necessary that information given to the public 
be brief and forceful. Mr. Cooke started with the theory that the 
public really appreciates good administration, but that good adminis- 
tration justifies itself only through the medium of adyertising. Con- 
sequently he instituted a revolution in the making of public reports, 
public improvements were explained by every graphic device known to 
modern publicity, while the codperation of the mass of citizens was 
constantly sought by forcefully placing before them the problems in 
which the city needs the assistance of the public. The facility of Mr. 
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Cooke and of his assistant and collaborator, Mr. Hodges, in presenting 
facts in a popular manner has moreover made this book the most 
attractively illustrated book with which the field of government has 
been enriched in a generation. i 
It is somewhat to be regretted, however, that this useful contribu- 
tion should be cumbered with the chapter on the organization of city 
government, a somewhat badly ordered, inaccurate and inadequate 
sketch of forms of city government. This field has been covered so 
well and so often that Mr. Cooke might properly have limited himself 
strictly to the field of administration. 
. Raymondo Morsy. 
Western Reserve University. 


Experts in City Government. Edited by Epwarp A. Fırz- 
PATRICK. (New York: D. Appleton and Company. Pp. 
xiv, 363.) 


The latest volume in the National Municipal League Series contains 
the contribution of nearly a score of writers and “experts” in the field 
of city government and administration, among whom are President 
A. L. Lowell, Professors E. A. Ross, Clyde L. King and C. A. Beard, 
and Messrs. Delos F. Wilcox, Edward A. Fitzpatrick, John Collier, 
Morris L. Cooke, and Harold 8. Buttenheim. Its scope can best be 
understood from the editor’s statements in his preface, “Expert city 
government . . . . is the much needed agency to transform the 
city into an active, positive, and constructive instrument of public 
welfare.” But efficiency is not the first interest of the book: this is, 
rather, “in seeing that the city accomplishes the social purposes which 
brought it into being and makes its continuance necessary.” A prime 
factor in gaining this end is a realization of the importance of public 
opinion and “a direct rather than a vicarious citizen interest in support 
of government and particularly of expert government.” The present 
volume is directly faced toward these larger aims. Especial attention 
is paid to the concrete and practical matters concerned, and it particu- 
larly strikes home in its emphasis on the lack of attractions offered by 
the public service to the right kind of person, for which situation various 
improvements are suggested. 

As the work of many writers, the book offers some advantages and 
the corresponding essential difficulties. It contains much interesting _ 
material brought together; ‘t presents views which do not always agree, 
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and to which the editor takes frequent exception; it seems obviously 
written for the lay reader and will be better used for reference than 
for consecutive reading. Of particular interest are the chapters on 
“Citizen Co-operation with Government through the Community 
Center” by John Collier, on “The Control of the Expert” by Pro- 
fessor Beard, and on “Present Use of Experts in Municipal Adminis- 
tration” by Willits Pollock. The last-mentioned chapter includes 
charts showing American, British and Prussian types of municipal 
organization. An appendix contains “city manager mortality data.” 
Much of the information which is found in the book will be out of date 
in a short time, while a few of the chapters have been reprinted from 
other publications. There is a sufficient index, and the book is well 
printed. 
: Auıcz HOLDEN. 
Wellesley College. 


The Litile Town, l Especially in üs Rural Relationships. By 
Hartan Paur Dovetass. (New York: The Macmillan Com- 
pany. Pp. ix, 258.) 


The cardinal sin of books that profess a frankly “inspirational” 
purpose in the treatment of social or political subjects is looseness of 
thinking, both in the gathering and the interpretation of facts. This 
sin has been very largely avoided by Mr. Douglass, in the present 
volume, and the result is a book of unusual interest and worth. 

Addressed to the “little town mind,” the book describes the present 
condition and future possibilities of the little town in language that will 
gain sympathetic attention. From intimate first-hand knowledge of 
what he discusses, and with the background of careful study of the 
literature of his subject, the author takes up such topics as “The 
Town’s Relationships and Prospects,” “The Town’s People,” “The 
Town’s Tools,” and “The Town’s Program.” The most salient char- 
acteristic of his style is its persuasiveness, and because the book is so 
obviously written by one who knows and cares about the little town, 
its honest criticisms and clear-sighted suggestions ought to find cor- 
dial weleome among little-townsmen. Several copies of this volume 
should be in every small-town library, and where there is no library, 
in the hands of the more public-spirited citizens. 

For the student of American institutions, this volume is of signifi- 
cance for two reasons: First, because it is a contribution to the more 
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exact and diseriminating; classification of social and political units. 
The little town cannot Le discussed from the point of view of either 
municipal or rural problems—it is a distinct phenomenon. And sec- 
ondly, because the author has set a conspicuously good example in his 
recognition of the importance of psychology in the study of social and 
community questions. ~he chapter on “The Town’s People” would 
delight the heart of Graham Wallas. Such studies as this, whether 
one can agree with all o! its conclusions or not, are among the most 
hopeful signs of the times. 
FREDERICK M. Error. 
St. Paul, Minn. 


The Royal Government in Virginia. By Percy Scorr FLIPPIN, 
Ph.D., Associate Professor of History in Hamilton College. 
(New York: Colurbia University, Longmans, Green and 
Company, Agents; London: P. S. King and Sons, Ltd. Pp. 
393.) . i 


This study is Number 1 of Volume LXXXIV (Whole Number 
194) of “Studies in History, Economies and Public Law,” edited by the 
faculty of political science: of Columbia University. The title, although 
not critically suggestive of the contents, is sufficiently so to justify its 
use. In eight chapters entitled “English Background,” “The Gov- 
ernor,” “The Council,” “The House of Burgesses,” “The Land System 
and its Officials,” “The Financial System and Administration,” “The - 
Judicial System and Administration,” and “The System of Defence,” 
we are given a very interesting account of the official organization of 
Virginia, both as relates to England and to the Colony. In truth, 
much of the ground of the work has never been traversed before, and 
Dr. Flippin has shown mich industry in consulting all the authorities 
available in print or man script in this country. 

Dr. Flippin’s work has the merit of originality and differs from all 
others relating to Virginia government in two respects: First, in com- 
pass of time he covers a much longer period (1624-1776) than any other 
writer. Dr. Bruce, a recognized authority in economics and social 
studies, has confined himself exclusively to the seventeenth century. 
Secondly, a wealth of information from the British point of view is 
rendered for the first time accessible to those interested in Virginia 
history. 
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In what may be considered his preliminary chapter, “English Back- 
ground,” the relations of the Colony to the English officials are briefly 
but critically considered. Of course, Virginia was only one of the 
provinces of the realm, and the same governmental machinery operated 
on other colonies as well. 

In his second chapter, entitled “The Governor,” Dr. Flippin makes 
himself very interesting. He goes into detail for the very good reason 
that the governor was the center around which the whole colonial sys- 
tem revolved. This does not mean that the governor was an autocrat, 
for in most instances he was content to play the part of a mere figure- 
head, though in the cases of positive characters like Culpepper and 
Alexander Spotswood the governor was tempted by his apparent power 
to dominate affairs, with the inevitable result of dissensions and domes- 
tic turmoil. The chapter on “The Council,” though not as minute or 
extended as the chapter on the governor, is perhaps more interesting. 
This body which shared with the governor in all his authority as an 
executive, a branch of the legislature, and a supreme court, constituted 
at the same time a kind of personal link between the English governor 
and the Virginia house of burgesses. For while its members were 
appointed by the authorities in England, they were selected from the 
body of the people of Virginia. 

Of the remaining chapters of Dr. Flippin’s work, we may truthfully 
say that they contain so much valuable information that no one will 
hereafter have the hardihood to write of Virginia without making some 
reference to their excellent contents. 

It is not surprising that about a work of so much detail some criti- 
cisms may be advanced. There is a lack of definiteness in some 
places, and Dr. Flippin’s figures and references are not always accurate. 
Sometimes some of his statements need decided modification. 

The work has an excellent bibliography and index. 

Lyon G. TYLER. 

William and Mary College. 


The Quit-Rent System in ihe American Colonies. By BEVERLEY 
W. Bonn, JR. With an introduction by Charles M. Andrews. 
(New Haven: Yale University Press. Pp. 492.) 


This monograph is a study of an institution little understood and 
never before comprehensively presented, and will be welcomed by all 
students of colonial history. 
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According to Professor Bond, the quit rent “was really a feudal 
payment from freeholders whose tenure was in free and common 
socage.” As such it roused opposition throughout the colonies. Part 
of this opposition was based on the colonial theory that the tenure of 
land should be free; part from objection to the use to which the pro- 
ceeds of the rent were put; and part came from the actual financial 
burden. 

Professor Bond has, from an examination of all available sources, 
with infinite care and thoroughness, unravelled the complexities of 
the quit-rent problem in each of the English colonies in America. In 
the corporate colonies of New England the rent was never collected, 
and the ill-advised attempt of Andros showed the impossibility of 
such an undertaking. Nor was there much better success in the pro- 
prietary grants in New England. Better results, however, attended 
the collections in the Culpepper-Fairfax grant in Northern Neck, 
Virginia, owing to the tact of Fairfax, but the proprietaries of the 
Granville grant in North Carolina had a stormy time. The pro- 
prietaries of New Jersey roused great opposition by their unsuccessful 
attempts at collection. In Pennsylvania and Maryland quit rents 
proved a profitable sourc: of revenue—from Maryland the returns 
were as high as £9,000 in 1759 and averaged over £5,000 from 1753. 
In the royal provinces, wth the exception of New York, quit rents 
provided an important anc valuable source of revenue. 

The total income from all the colonies, averaging £19,000 -at the 
time of the Revolution, was large enough to find a place in the esti- 
mates of the English exchequer. Its importance lay in the use to 
which it might be put—freeing royal officials from the control of the 
colonial assemblies, meeting emergencies for which the colonies would 
not or could not appropria‘e monies, and attempting to bring about a 
more uniform system of land tenure. 

Not the least valuable pertof Professor Bond’s book is his chapter on 
“British Control of Quit Rents,” where the system for collection and 
supervision by the government is described. As in so many of the 
schemes prepared for colonial control, 2 good system was established, 
which lapsed largely through inefficient administrators. An exception 
was William Blathwaite, auditor general from 1660-1717, who organ- 
ized an excellent system anc. administered it with wisdom and sympathy 
for the colonies. 

EVERETT KIMBALL. 

Smith College. 


694. THE AMERICAN POLITICAL SCIENCE REVIEW 


The Redemption of the Disabled. By GARRARD Harris, with an 
introduction by Col. Frank Billings, U. 8. A. (New York: 
D. Appleton and Company. Pp. 308). 


In this well-illustrated volume of 308 pages, Mr. Harris has set 
forth, in satisfactory sequence, the progress made by this and other 
countries in the important work of rehabilitating men disabled through 
wounds or disease in the great war. 

Not until this war have governments recognized that even the best 
surgery is largely futile unless followed by hospital procésses through 
which the injured part is taught measurably to perform its former 
functions, and by “job education” through which the man is put back 
into industry trained to be efficient notwithstanding his handicap. 

In the first half of the book is given a clear summary of the progress 
made by the Allies, and also by Germany, in this practically new type 
of rehabilitation work. The second half is devoted to a well presented 
statement of what the United States is doing for its disabled men. 
This national program includes, in the hospitals, extensive provision 
for occupational therapy to secure quick recovery and functional flexi- 
bility and for pre-vocational training to awaken a man’s interest. 
This is succeeded by definite vocational training, when needed, pro- 
vided through the federal board for vocational education which, under 
an act passed in June, 1918, is responsible for placing men disabled in 
the service back in industry and for giving them, when necessary, the 
training essential for effective earning. 

Using the experience of the belligerent nations with their disabled 
soldiers as a basis for argument, Mr. Harris devotes the last two chap- 
ters of his excellent book to urging a wider task of “redemption,” 
that of the vastly greater body of men and women injured in occupa- 
tions or disabled through occupational disease. 

James P. MUNROR. 

Federal Board for Vocational Education. 


The Politics of Industry, a Foot-note to the Social Unrest. By 
GLENN FRANK. (New York: The Century Company. Pp. 
214.) 

It is to the American business man that Mr. Frank addresses him- 


self in the papers, originally published in the Century Magazine, now 
collected under the above title. He approaches his task not without 
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a proper show of respect for his audience. That “the statesmanship 
or stupidity of business nen is of more social significance than the 
statesmanship or stupidity of politicians” is the key-note of his intro- 
duction. Again, he observes, “I think I could name twenty leaders 
of American business and industry who at this moment hold it within 
their power to determine the course of industrial relations in this 
country for the next twenty-five years at least.” If this doubtless 
unconscious flattery of his audience will help him to hold its attention, 
the political scientist may forbear to criticize, for Mr. Frank has a 
message that business men should hear. 

“The labor problem today is not a problem of workingman- 
psychology, as the attitude and policy of many men would seem to indi- 
cate they think. The labor problem is a constitutional problem.” This 
is his message. It is a ınessage for political scientists as well as for 
business men. Mr. Franl: is not unaware of the importance of human 
nature in the polities of industry. There would be a Red Left, he says, 
even in Utopia. But the problems of industrial politics cannot be 
solved merely by technical skill in the art of handling men. There 
must also be eompetence in the science of organizing them. Hereto- 
fore this work has been left to the professional labor organizer. Now, 
urges Mr. Frank, it behooves the captain of industry to become his 
own labor leader. And so he inculeates the study of that modern 
development of scientific management, in which the pioneers have 
been such men as Edward A. Filene and John D. Rockefeller, Jr., and 
for the convenience of his readers reprints portions of the Whitley 
reports. 

Mr. Frank belongs to te school of Thomas Carlyle. He is an ad- 
herent of the “great ma” theory of social progress. He sketches 
with fine feeling the implications of richesse oblige in the capitalistic 
state. He does more thar. that. He pleads eloquently for acceptance 
by business men of the burdens of leadership in the task of establishing 
constitutional government in industry. But the new age requires from 
the captains of industry more than mere leadership in industrial poli- 
tics. It also requires fellawship. At this point Mr. Frank’s plea can 
be heard only faintly. Ii. is withal a timely and well-directed piece 
of work. Of the books cf this type, which popular interest in the 
problems of “reconstruction” has evoked, the reviewer likes this the 
best. 

A. N. HOLCOMBE. 

Harvard, University. 
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MINOR NOTICES 


In The Freedom of the Seas (E. P. Dutton & Co., pp. 262) Louise 
Fargo Brown has endeavored to trace the principles of sea freedom 
and the attempts made to secure it from the days of the Rhodian law 
to the end of the world war. The author has not undertaken an ex- 
haustive study of the subject, but has sketched a broad view of the 
entire field. The examples cited go to show that at all times sea law 
by whomsoever made has failed when pressure has been put upon it 
“not alone because there was no general agreement as to what was the 
law, but because there was no generally recognized tribunal to admin- 
ister it, and no generally recognized police to enforce it.” Privileges 
which nations demanded as neutrals they denied, upon becoming 
belligerents, to others. The “freedom of the seas” is shown to have 
been a useful phrase capable of almost any meaning which the maritime 
nation in power for the moment chose to put upon it. In spite of the 
failures of international experiments in the past Miss Brown reaches 
the conclusion that the only hope for genuine sea freedom lies in 
international control through a league of nations. 


The various publications prepared for the recent Massachusetts 
Constitutional Convention are now ready and may be procured from 
the State Library, Boston, Mass. The thirty-seven bulletins on cur- 
rent public questions have been reprinted in two volumes, making 1250 
pages in all. These two volumes (which are not sold separately) may 
be had for $2.00, postage extra. They contain many bulletins of cur- 
rent interest, e.g., The Procedure of Constitutional Conventions, State 
Budget Systems, Biennial Sessions, Old Age Pensions, The Initiative and 
Referendum, The Short Ballot, Preferential Voting, Proportional Rep- 
resentation, Municipal Ownership, County Government, and Debt 
Limits. Each bulletin is provided with a bibliography. 

Of the convention’s Debates, the first two volumes have been She 
lished. Volume II is devoted wholly to the diseussion of the Initia- 
tive and Referendum (pp. 1086). This volume is sold at $1.00, postage 
extra, and will be found of great value both to teachers of political 
science and to libraries. 


A Short Treatise on Canadian Constitutional Law, by A. H. F. Lefroy, 
with an historical introduction by Professor W. P. M. Kennedy is 
published by The Carswell Company (Toronto, pp. 322). Mr. Lefroy’s 
more exhaustive work on the constitutional jurisprudence of Canada is 
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well known to special students of this subject, but the present volume 
will serve a very useful surpose in making accessible to Americans 
the outlines of a system which affords many interesting contrasts with 
their own. The arrangement of the book is both unique and efiec- 
tive. The author first states twenty-seven “leading fundamental 
propositions,’ each embodying some important constitutional rule. 
Then he elaborates each of these with copious comment and references 
to the judicial decisions. Professor Kennedy’s introduction is a note- 
worthy feature of the bock. It is admirable both in its proportions 
and in the good judgment with which controverted historical questions 
are handled. 


Professor W. S. Wallace of McMaster University (Toronto) has 
edited for the University of Toronto Studies in History and Economics 
The Maseres Letters, 1766-1768 (Oxford University Press, Canadian 
Branch). The author of these letters, Francis Maseres, was a Londoner 
of Huguenot descent who became a barrister and ultimately was 
appointed attorney-general of Quebec. His letters during the period 
of his incumbency throw a good deal of light upon questions of colonial 
administration and Professor Wallace has added a great many illu- 
minating footnotes. The book is a model, both of editing and 


typography. 

A little volume containing articles reprinted from “The Round 
Table” is published by ‘The Macmillan Company under the title 
Bolshevik Aims and Ideals (pp. 89). These articles present a lucid 
statement of the essential facts in Bolshevist development and explain 
what headway has been made against it. 


American Democracy from Washington to Wilson, edited by John H. 
Finley (Macmillan, pp. 339) contains the most striking addresses of 
Washington, Webster, Lincoln, Roosevelt and Wilson. The last of 
these, however, gets a gocd deal more space than all the others put 
together. As a soureebook for schools and study cubs the volume 
will undoubtedly be found very useful. 


The Century Company has issued a new and revised edition of 
Goodnow’s Municipal Government. The work of revision has pice well 
performed by Professor Frank G. Bates. 
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Students of police administration and of social ethics need no intro- 
duction to the volume on Punishment and Reformation by Frederick 
H. Wines which has been a standard in its own field for nearly twenty- 
five years. A new and revised edition of the book, with some impor- 
tant additional chapters, has been issued under the editorship of 
Winthrop D. Lane (Thomas Y. Crowell Co.). The original chapters 
have been.thoroughly gone over and brought into touch with present- 
day opinion on correctional matters, but an even more valuable service 
is that which Mr. Lane has rendered by his own contributions. These 
new chapters deal with such subjects as the treatment of offenders 
during confinement and after release, the principles and practice of 
inmate self-government (including the Osborne experiments at Sing 
Sing), and the environmental factor in criminality. The book is well 
printed and thoroughly indexed. 


A school textbook on Philippine Civics, by Justice George A. 
Malcolm of the supreme court of the Philippine Islands, assisted by 
Maximo M. Kalaw of the University of the Philippines, has been 
published by D. Appleton and Company (pp.-183). This includes a 
short introduction on “Government in General,” ten chapters on func- 
tions, ten on organization (including central, provincial and municipal 
government), and a brief conclusion on “Philippine Ideals.” 


In the Iowa Economic History Series, published by the State His- 
torical Society, there has been issued a History of Economic Legislation 
in Iowa (pp. 386). This presents a general account of legislation 
relating to internal improvements, the conservation and development 
of natural resources, the regulation of business, labor, taxation, and 
the power of municipal corporations to regulate economic conditions. 
On some topics, more detailed monographs have previously appeared 
in the same series. 


A volume on Organized Self-Government, by Professor Edgar Dawson 
of Hunter College, is being published by Messrs. Henry Holt & Co. 
It is intended for use in secondary schools. 


Why We Fought by Capt. Thomas G. Chamberlain (Macmillan) is 
an earnest plea for the League of Nations by one who endeavors to 
set forth the soldier’s attitude as he found it to be. The volume is 
made up of speeches delivered by the author during the past few 
months. . 
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BOOKS AND PERIODICALS 


CLARENCE A. BERDAHL 


. AMERICAN GOVERNMENT AND PUBLIC LAW 
Books 


Barnes, Uriah, ed. Barres’ federal code: containing all federal statutes of 
general and public nature now in force. Pp. civ + 2831. Charleston, W. Va., 
Virginian Law Book Co. 

Cammen, Leon. Governinent ownership of publié utilities in the United 
States, Pp. 142. N. Y., McDevitt-Wilson. 

Cole, Arthur C. The era of the civil war, 1848-1870. Centennial history of 
Illinois, Vol. III. Pp. 499. Springfield, Ill., Centennial Commission. . 

Flippin, Percy Scott. The royal government in Virginia, 1624-1775. (Colum- 
bia Univ. Studies in Pol. Sci., Vol. 84, No. 1.) Pp. 393. N. Y,, Columbia Univ. 
Press. 

Hoffman, Frederick L. A plan for a more effective federal and state health 
administration. San Francisco, Commonwealth Club. 

Hill, David Jayne. Presmt problems in foreign policy. Pp. 361. N. Y., 
D. Appleton & Co. ’ ; 

Kalaw, Maximo. Self-government in the Philippines. N. Y., Century Co. 

Scott, James Brown, ed. Judicial settlement of controversies between states 
of the American union. 2 vols. N. Y., Oxford Univ. Press. 

Willoughby, William Frarklin. Government organization in war time and 
after. N. Y., D. Appleton &; Co. 


Articles 


Anarchy. Legislation against anarchy. Zechariah Chafee, Jr. New Repub. 
July 23, 1919. d 

Budget. The new federal budget plan, as embodied in the Good-McCormick 
bill in Congress. J. P. Chanberlain. Econ. World. July 12, 1919. 
The desirability of adapting a federal budget system to our govern- 
ment finances. Econ. World. Sept. 6, 1919. 
A national budget system. I, II. Henry L. Stimson. World’s 
Work. Aug., Sept., 1919. 
Expert comment on the Good national budget bill. I. R. E. Miles. 
II. Lent D. Upson. III. Thomas R. Lill.- IV. Frederick P. Gruenberg. V. H. 
M. Waite. Nat. Mun. Rev. Aug., 1919. 
. The present status of the executive budget in the state govern- 
ments. A. E. Buck. Nat. Mun. Rev. Aug., 1919. 
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Disloyalty. Disloyalty in two wars. W. A. Dunning. Am. Hist. Rev. 
July, 1919. 

Health Insurance. Political expediency as well as social justice calls for action 
on health insurance. Frederick M. Davenport. Am. Labor Legis. Rev. June, 
1919° 
Personal liberty and compulsory health insurance. S. Finney. Am. 
Labor Legis. Rev. June, 1919. 

Judicial Decisions. Five to four decisions of the Supreme Court of the 
United States. Fred A. Maynard. Central Law Jour. Sept. 19, 1919. 

Judicial Organization. The selection, tenure and retirement of judges. 
James Parker Hall. Jour. Am. Judicature Soc. Aug., 1919. 

Judicial Recall. Report of the committee to oppose judicial recall, Rome 
G. Brown and others. Am. Bar Assoc. Jour. July, 1919. S 

Labor. International labor standards and their possible enforcement in the 
United States. George W. Wickersham. Proc. Acad. Pol. Sci. July, 1919. 
International labor legislation and how it can be enforced in the 
United States. Abram I. Elkus. Proc. Acad. Pol. Sci. July, 1919. 

. The power of the United States under the Constitution to enteninto 
labor treaties. J. P. Chamberlain. Proc. Acad. Pol. Sci. July, 1919. 
Labor in politics. David I. Walsh. Forum. Aug., 1919. 

League of Nations. The new national processes and organs required for 
adopting and effectuating the covenant. Alpheus Henry Snow. Proc. Acad. 
Pol. Sci. July, 1919. 

The covenant necessitates a new organ of government. Alpheus H. 
Snow. League of Nations Mag. July, 1919. 

The constitution or league of nations; which? C. A. Hereshoff 
Bartlett. Am. Law Rev. July—Aug., 1919. 

Constitutionality of the covenant of the league of nations. H. St. 
George Tucker. Central Law Jour. Aug. 1, 1919. 

Legislation. Legislation by governor and judges. William L. Jenks. Michi- 
gan Hist. Mag. Apr., 1919. 

Report of the special committee on legislative drafting. William 
Draper Lewis and others. Am. Bar. Assoc. Jour. July, 1919. 

Maritime Policy. American maritime policy in the past and for the future. 
James A. Farrell, Econ. World. June 28, 1919. 

Military Justice. Some lessons for civilian justice to be learned from military 
justice. John H. Wigmore. Jour. Crim. Law and Crim. Aug., 1919. 
Courts-martial. Donald B. Creecy. Jour. Crim. Law and Crim. 





























Aug., 1919. 
Neutrality. The neutrality board. James Brown Scott. Am, Jour. Inter. 
Law. Apr., 1919. 
Ohio. Party complexion and political experience. Civic Affairs. Aug., 1919. 
Philippines. The new Philippine government. Maximo M. Kalaw. Am. 
Pol. Sei. Rev. Aug., 1919. 
The Philippine budget system. Maximo M. Kalaw. Am. Econ. 
Rev. Sept., 1919. 
Recent policy towards the non-Caristian people of the Philippines. 
Maximo M. Kalaw. Jour. Inter. Relations. July, 1919. 
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Police Power. The national police power under the commerce clause of the 
constitution (concluded). Robet Eugene Cushman. Minnesota Law Rev. June, 
1919. 

Political Parties. The poptlist party in Indiana (concluded). Ernest D. 
Stewart. - Indiana Mag. of Hist. Mch., 1919. 

Wanted—a ballot box. Alen McCurdy. Nation. July 5, 1919. 
New facts about Teodore Roosevelt. II. The break with Mr. Taft 
and the founding of the Prozressive party. Lawrence F. Abbott. World’s 
Work. Aug., 1919. 

Popular Sovereignty. Popul: ır sovereignty and the colonization of Kansas 
from 1854 to 1860. William O. Lynch. Miss. Valley Hist. Rev. May, 1919. 

Public’ Opinion. America’s fight for public opinion. Guy Stanton Ford. 
Minnesota Hist. Bull, Feb., 1919. 

The fight for public »pinion. Thomas F. Moran. Miss. Valley Hist. 
Rev. May, 1919. 

Primaries. A new type of direct primary. Ralph S. Boots. Nat. Mun. Rev. 
Sept., 1919. 

Railroad Problem. A live and let live railroad policy. Howard Elliott. 
Forum. June, 1919. 

The railway problem. Albert B. Cummins. Rev. of Revs. July, 














1919. 





Government ownership and individual enterprise—the views of 
Charles M. Schwab. Donald Wilhelm. Seribner’s. July, 1919. 

Suggestions for a sound solution of the railroad problem. Robert 
S. Lovett. Econ. World. Aug. 2, 1919. 

A railroad symposium. Glenn E. Plumb, Walker D. Hines, and 
others. Nation. Aug. 16, 1919. 


Federal operation of railroads during the war. Frank Haigh Dizon. 
Quar. Jour. Econ. Aug., 1919. 


Solving the railroai problem. John K. Barnes. World’s Work. 














Sept., 1919. 

State Administration. Problems of civil administration. Governor Frank O. 
Lowden. No. Am, Rev. Aug., 1919. 

State Constitutions. Six constitutions of the far northwest. John D. Hicks. 
Miss. Valley Hist. Rev. May, 1919. 

State Legislatures. The work of the reconstruction legislatures. Nat. Mun. 
Rev. July, 1919. 

Taxation. Indirect encroachment on federal authority by the taxing powers 
of the states. VIIL T. R. Powell. Harvard Law Rev. June, 1919. 

Treaties. The constitutionslity of treaties. Quincy Wright. Am. Jour. 
Inter. Law. Apr., 1919. . 
Presidential treaty-making. Anonymous. Nation. Sec. II, July 





26, 1919. 
War Control. Government control of sugar during the war. Joshua Bern- 
hardt. Quar. Jour. Econ. Aug., 1919. 


Webb Law. The Webb law, its scope and operation. William Notz. Jour. 
Pol. Econ. July, 1919. 
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“Wilson. From Jefferson to Wilson. John Corbin. No. Am. Rev. Aug., 
1919, : 
Has Wilson failed? An examination of the liberal outlook. Glenn 
Frank. Century. Aug., 1919. 

Fe: . Has President Wilson failed? H. Wilson Harris. Contemp. Rev. 
Aug., 1919, 











Wilsons Persönlichkeit und Haltung. Günther Thomas. Deutsche 
Revue. Jan., 1919. i ; : 

Woman Suffrage. The Susan B. Anthony amendment—effeet of its ratifica- 
tion on the rights of the states to regulate and control suffrage and elections.. 
Emmet O’ Neal. Central Law Jour. Sept. 5, 1919. 


FOREIGN AND COMPARATIVE GOVERNMENT 
Books 


Adams, George Burton. The British empire and a league of peace, together 
with an analysis of federal government, its functions and its method. Pp. 115. 
N. Y., G. P. Putnam’s Sons. Š 

Adams, J. Preussisches Staatsrecht. II. Verwaltungsrecht. Verfassungsur- 
kunde. Pp. viii + 120. Bonn, L. Röhrscheid. 

Bachem, Carl. Politik und Geschichte der Zentrumspartei. Pp. 267. 
Köln, J. P. Bachem. 1918. 

Barthelemy, Joseph. Le gouvernement de France. Pp. 240. Paris, Payot 
et CO. 

Bazille, With. Verfassungsurkunde des freien Volksstaats Württemberg vom 
26. IV. 1919. Stuttgart, W. Kohlhammer. 

Bergwiese, Hans. Die politischen Parteien Deutschlands. "Betrachtungen 
über ihre Grundlagen und Ziele. Pp. 22. Hannover, Residenzverlag Friedrich 
Czeviertnia. 

Binding, Karl. Die staatsrechtliche Verwandlung des deutschen Reiches. 
Pp. 50. Leipzig, E. Reinicke. f 

Bolshevik aims and ideals, and Russia’s revolt against bolshevism. N. Y., 
Macmillan Co. : 

Brandenburg, E. Wie gestalten wir unsere künftige Verfassung. Pp. 57. 
Leipzig, Quelle und Meyer. 

Bubendey, Hanns. Hamburgische Verfassungsfragen. Pp. 24. Hamburg, 
F. W. Rademacher. i 

Buisson, Ferdinand. Les Bolchéviki, 1917-1919. Faits, documents, commen- 
taires. Paris, Libr. Fischbacher. 

Carver, Thomas Nizon. Government control of the liquor business in Great 
Britain and the United States. (Carnegie Endowment for International Peace. 
Preliminary Economic Studies of the War, No. 13.) Pp. v+ 192. N. Y., Oxford 
Univ. Press. 

Chopin, Jules. L’ Unité de la politique italienne. Paris, Editions Bossard. 

Czernin, Ottokar, Graf. Über die Politik während des Weltkrieges. Wien, 
M. Perles. 1918. 
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Day, J. P. Public administration in the highlands and islands of Scotland. 
Pp. vii + 407. London, Univ. of London Press. 

Demorgny, Gustave. Les partis politiques et la ofen russe. Pp. 272, 
Paris, Payot et Ci®. 

Devine, Edward T., and Brandi, Lilian. Disabled soldiers and sailors pen- ` 
sions and training. (Carnegi: Endowment for International Peace, Prelimi- 
nary Economic Studies of the War, No. 12.) Pp. vii+ 471. N. Y., Oxford 
Univ. Press. 

Diersch, Victor Camillo. Die geschichtliche Entwicklung des Landtags- 
wahlrechts im Königreich Sacnsen. Pp. 334, Leipzig, W. Schunke. 

Elizbacher, Paul. Die neuen Parteien und ihre Programme. Pp. 63. Berlin, 
A. Scherl. 

Gehrig, Hans. Deutsche Staatswissenschaft und Wirtschaftspolitik im 19. 
Jahrhundert. Berlin, Phönix-Verlag. 

Gosses, I. H. en Japikse, N. Handboek tot de Staatkundige Geschiedenis 
van Nederland. Pp. exxviii 4- 524. The Hague, Martinus Nijhoff. 1918. 

Halewyck, Michel. La churte coloniale. Commentaire de la loi sur le 
gouvernement du Congo belge. Tome III. Bruxelles, Weissenbruch. 

Heuriou, Maurice. Précis de droit administratif et de droit public. Neu- 
viéme édition. Paris, Tenin. 

Heilfron, Geh. Just.-R. Di: deutsche Nationalversammlung im Jahre 1919 in 
ihrer Arbeit für den Ausbau des neuen deutschen Volksstaates. Pp. 96 + 960. 
Berlin, Norddeutsche Buchdr. u. Verlagsanstalt. 

Herzl, Thdr. Der Judenstaat. Pp. 88. Berlin, Jüd. Verlag. 1918. . 

Hirschfeld, Magnus, u. Mann, Franziska. Was jede Frau vom Wahlrecht 
wissen muss! Pp. 32. Berlin, A. Pulvermacher & Co. 1918. 

Hübner, Rud. Was verlangt Deutschlands Zukunft von dem neuen Reichs- 
verfassung? Pp. 24. Halle, V7. Knapp. 

Josse, Pierre. Le nouveav. systéme des impöts directs d’etat en France. 
Paris, Ernest Sagot et C. 

Kelsen, Hans. Die Verfassungsgesetze der Republik Deutschösterreich. 
Pp. viii + 117. Wien, F. Deu:icke. 

Leyret, Henry. Le gouvernement et le parlement. Pp. 115. Paris, F. 
Alcan. 

Logis, George Clenton. Bulgarian problems and politics. N. Y., George H. 
Doran Co. } 

Mahler, Karl. Die Prograrame der politischen Parteien in Deutschland nach 
der Kriege. Pp.iv+80. Leipzig, O. Gracklauer. 

México revolucionario. A los pueblos de Europa y América, 1910-1918. 
Colección de documentos relativos a las últimas revoluciones mexicanas. Pp. 
208. Habana, Imp. Espinosa Ferré y Compafifa. ; 

Probus. Constitution syndicale de la France. Pp. 64. Paris, B. Grasset. 

Régime politique et administratif dans la Pologne prusienne. IV® volume, 
1 fascicule de l’Encyclopédie polonaise.. Pp. 518. Fribourg-Lausanne. 1918. 

Salomon, Dr. Alice, Die deutsche Frau und ihre Aufgaben im neuen Volks- 
staat. Leipzig u. Berlin, B. G. Teubner. 

Salomon, Felix. Die neuer. Parteiprogramme mit den letzten alten Parteien 
zusammengestellt. Leipzig, E. G. Teubner. 
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` Salzedo, A. Dommages de guerre. Lois, décrets, législation, commentaire. 
Pp. 120. Paris, M. Giard et E. Briére. 

Samuel, René. Le parlement et la guerre, 1914-1915. Paris, Georges Roustan. 

Scheffen-Döring, Luise. Das politische Wahlrecht. Berlin, Furche-Verlag. 

Schüssler, Dr. Wilhelm. Das Verfassungsproblem im Hapsburgerreich. 
Stuttgart u. Berlin, Deutsche Verlags-Anstalt. 1918, 

Söderhjelm, Henning. Der rote Aufruhr in Finnland im Jahre 1918. Eine 
Schilderung auf Grundlage offizieller Urkunden.’ Berechtigte Übersetzung von 
Johannes Öhquist. Leipzig, Quelle und Meyer. 1918. 

Saldevitla, Fernando: El afio politico 1918. Afio XXIV. Pp.492. Madrid, 
Imp. y Ene. de Julio Cosano. 

Stewart, Bryce M. The employment service of Canada. Bulletin No. 32 of 
the Depts. of Hist. and Pol. and Econ. Science in Queen’s University, Kingston, 
Ontario, Canada. 

Thiers, André. Administrateurs et administrés. Paris, Bernard Grasset. 

Tommasini, Giovanni. Note di organizzazione parlamentare—TI servizi in- 
terni dei Parlamenti inglese e francese. Pp. 60. Milano, Società Editrice 
Libraria. 

Turner, Edward R. Ireland and England. N. Y., Century Co. 

Vignon, Louis. Une programme de politique coloniale. Les questions indi- 
gènes. Pp. xlv +570. Paris, Plon-Nourrit et CG. 

Weck, Hermann. Die neue Reichsverfassung. Berlin, Carl Heymanns 
Verlag. 

Yukio, Ozaki. The voice of Japanese democracy. Pp. 108. Shanghai, 
Kelly & Walsh. 


Articles 


Australia. Australia: Constitutional revision. Round Table. Sept., 1919. 
Austria. Die Länderautonomie in Österreich. Karl Hugelmann. "Zeit- 
schrift für Politik. Heft 1/2, 1918. i 
Bavaria. The soviet experiment in Bavaria. Leo Wulfsohn. New Europe. 
June 26, 1919. 
Brazil. L'organisation constitutionnelle du Brésil (suite). F. P. Renaut. 
Rev. d’Hist. Dip. No. 1, 1919. 
British Budget. Lenouveau budget britannique. Fernand Faure. Rev. Pol. 
et Parl. Mai, 1919. 
An historie budget. J. A. R. Marriott. Nine. Cent. June, 1919. 
A fairer income tax. J. E. Allen. Fort. Rev. July, 1919, 
British Empire. Review of legislation, 1917. Jour. Comp. Legis. July, 1919. 
British Politics. The origin of English political parties. Wilbur C. Abbott, 
Am. Hist. Rev. July, 1919. 
The inner cabinet from 1739 to 1741. R. R. Sedgwick. English Hist. 
Rev. July, 1919. 
The rise and fall of the coalition. Charles F. G. Masterman. Nine. 
Cent. June, 1919. 
Labour and the state. J. B. Firth. Fort. Rev. Aug., 1919. 
British War Measures. The press censorship, Major-General Sir Charles 
Callwell. Nine. Cent. June, 1919. 
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British War Measures. Emergency administration. F. W. Rafferty. Con- 
temp. Rev. June, 1919. 
British emergency legislation. H. Geraldine Lester. California 
Law Rev. July, 1919. 

China. China’s constituticns. (IIL.) The constitution of Yuan Shih-kai. 
L. R. O. Bevan. Chinese Soc. and Pol. Sci. Rev. Meh., 1919. 
The Shanghai mixed court. Sydney Barton. Chinese Soc. and Pol. 
Sei. Rev. Meh., 1919. 
La réforme judiciare en Chine. Tsien-Tai. Rev. Pol. et Parl. 











Juin, 1919. 
A brief survey of the Chinese judiciary. W. H. Y. Chinese Soc. 
and Pol. Sci. Rev. June, 1919. l 

Constitution-Making. A century of European constitution-making. Fred- 
eric Austin Ogg. Rev. of Revs. July, 1919. 

Cuba. Cuba y el nacionalismo de Cataluña. Fernando Ortiz. Revista 
Bimestre Cubana. Nov.-Dec. 1918. 
La crisis política cubana. Sus causas y remedios. Fernando Ortiz. 
Revista Bimestre Cubana. Jen.—Feb., 1919. 

Denmark, Det danske Program for Nordslesvigs Genforening med Dan- 
mark. Aage Friis. Tilskueren. Juni, 1919. 

Egypt. Egyptian nationalism. Edin. Rev. July, 1919. 

France. Trials in the couris of France. Frederic Allain. Bench and Bar. 
Feb., 1919. 











Courts-martial in France. Arthur Page. Blackwood’s Mag. 
June, 1919, 
Nos impôts directs et Vaprés-guerre. A. Mamelet. Rev. Pol. et 
Parl. Juin, 1919. 
La préface d’un budget régulier. D. L. Klotz. Rev. Pol. et Parl. 
Juillet, 1919. 2 
The reconstruction of northern France. Herbert Adams Gibbons. 
Harper’s. July, 1919. 

German Government. The new government in Germany. Walter James 
Shepard. Am. Pol. Sei. Rev. Aug., 1919. 
Alte und neue Wahlverfahren. Kritik und Reformvorschlage. 
H.von Recklinghausen. Zeitschrift für Politik. Heft 1/2, 1918. 
Zur Frage der Einführung parlamentarischer Regierung im Reiche. 
Hans Gmelin. Zeitschrift für Politik. Heft 3, 1918. 
Vom Bundesstaat zum Einheitsstaat. Richard Fester. Deutsche 
Rundschau. Jan., 1919. 
Verfassung und Verwaltung der deutschen Republik. Friedrich 
Meineche. Die Neue Rundschiu. Jan., 1919. 
. Das Wahlrecht zur Nationalversammlung. Adolf Tecklenburg. 
Archiv für Rechts- und Wirtschaftsphilosophie. Jan., 1919. 
Republiken Tyskland. Arthur Christensen. Gads Danske Magasin. 





























Jan., 1919. 
Die Grundfragen der Reichsverfassung. Fritz Stier-Somlo. Deut- 
sche Arbeit. Feb., 1919. ; 
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German Government. Die Nationalversammlung und die Zukunft Deutsch- 
lands. Richard Fesier. Deutsche Rundschau. März, 1919. 

Germany in Revolution. Germany in revolution. Victor S. Clark. Atlan, 
M. , July, 1919. . 
. The second German congress of soviets. Zugene S. Bagger. Nation. 
Sec. II, July 12, 1919. - 
The preservation and development of democracy in Germany. 
Philipp Scheidemann. (Deutsche Allgemeine Zeitung.) Living Age. Aug. 
16, 1919. 











Den tyske revolution og Europa. Edward Bernstein. Samtiden. 
Hefte 6, 1919. 
Hungary. Decrees of the Hungarian soviet government. Nation. Sec. II, 
July 12, 1919. ~ 
India. Constitutional reform in India: possibilities and pitfalls. H. E. A. 
Cotton. Contemp. Rev. June, 1919. 
Franchise and functions in India. Sir J. D. Rees. Nine. Cent. 





July, 1919. 
——~—. Cause and effect in India. E. Bruce Milford. Fort. Rev. July, 1919. 
. Constitutional reform in India. Round Table. Sept., 1919. 
Ireland. Sinn Fein: past, present and future. Herbert Moore Pim. Nine. 
Cent. June, 1919. 
Ireland and England. Right Hon. the Earl of Arran. Nine. Cent. 
July, 1919. i 
Ireland versus “Ulster.” Ernest A. Boyd. Century. Sept., 1919. 
Italy. La funzione consultiva del consiglio di stato nella preparazione delle 
leggi. Antonio Mosconi. Nuova Antologia. 1 Giugno, 1919. 
The political situation in Italy. I. IL A French Contributor. 
Nemesis in Italy. New Europe. June 19, June 26, July 31, 1919. 
Japan. Some thoughts on the political development of the Japanese people. 
David S. Spencer. Jour. Inter. Relations. July, 1919. 
Nationalisation. Nationalisation. J. H. Balfour-Browne. Nine. Cent. June, 
1919. i 
——— Railway nationalisation. W.M. Acworth. Quar. Rev. July, 1919. 
Nationalisation as a remedy. Round Table. Sept., 1919. 
New Zealand. New Zealand: I. The Samoan mandate. II. The licensing 
poll. III. The province of the state. Round Table. Sept., 1919. 
Norway. Höire. Nils Vogt. Samtiden. Hefte 5, 1919. 
Poland. Die neuen Richtpunkte für die Organisation Polens. Richard 
Schmidt. Zeitschrift für Politik. Heft 3, 1918. 
Poland, the verge of bolshevism. Vernon Kelog. Atlan. M. July, 




















1919. 
Prussia. Territoriale Neugestaltung des Reiches und Zerstückelung Preus- 
sens, Wirkl. Legationsrat Dr. Trautmann. Preussische Jahrbücher. Jan., 1919. 
Russia. True democracy and progress. Some thoughts on. the Russian 
soviet system. Victor S. Yarros. Open Court. June, 1919. 
. The Russian problem and bolshevism. Baron Rosen. No. Am, 
’ Rev. Aug., 1919. 
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Russia. Observations on soviet government. R. M. Story. Am. Pol. Sci. 
Rev. Aug., 1919. 
The bolsheviki v2rsus the social revolutionists. B. Ginzburg. 
Nation. Sec. II, Aug. 9, 1919. 
The Russian peop e and the soviets (with chart). Jerome Davis. 
Nation. Sec. II, Sept. 6, 1919. 

Scotland. Home rule. One of the Onlookers. Scottish Rev. Summer, 1919. 
Towards the commonwealth. William Diack. Scottish Rev. Sum- 











mer, 1919. 

Sweden. La vie polliigne en Suède. Virgile Pinot. Rev. Pol. et Parl. 
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millan Co, 

Kelsey, Carl, ed. International reconstruction. Ann. Am. Acad. Pol. and 
Soc. Sci. July, 1919. f 

Koo, Y. K. Wellington, and Wang, Cheng-Ting T. China and the league of 
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_ Maccas, Léon. L’Hellenisme de l’Asie-Mineure. Son histoire, sa puissance, 
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Mazzei, Jacopo. Della politica doganale degli Stati Uniti, con speciale 
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Vol. IX, No. 2. 1918. . 

Rimbault, Paul. La paix et la guerre devant le droit international. Paris, 
G. Ficker. 
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—. In the valley of decision. David Jayne Hill. No. Am. Rey. July, 
1919. 

—. A league of insinexrity. David Jayne Hill. No. Am. Rev. Sept., 
1919. 
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The peace, from a cracker barrel. Henry Noble MacCracken. Yale 
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United States. The foreigr. poliey of the United States. J. A. R. Marriott. 
Edin. Rev. Living Age. Aug. 9, 1919. 
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—. Den eneste vei ti. verdensfred. Inge Debes. Samtiden. Hefte 5, 
1919. 
——. The world situaticn. Thomas W. Lamont. Atlan. M. Sept., 1919. 
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Borsi, Umberto. Studt di diritto coloniale. Pp. 128. Torino, fratelli Bocca. 
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RECENT PUBLICATIONS. OF POLITICAL INTEREST 715 


Science of Law. Sittlich eit und Billigkeit im deutschen bürgerlichen Recht. 
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